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Abstract. The growing capacity of artificial intelligence (AI) requires courts to weigh the benefits of 

automation against the shortcomings of existing adjudication: delay, expense, inconsistent outcomes 

and weak public confidence. A faster or more consistent system may improve the judge's information 

without acquiring the legal authority to decide a case. This article proposes a test of substantive 

judicial authorship with three cumulative conditions: the lawfully constituted judge forms the 

dispositive judgment and its decisive reasons, remains free in practice to reject a system's 

recommendation, and accepts accountability for reasons attributable to the court. Applying 

constitutional law, European judicial guidance, Ukrainian ethics rules and selected case law, the 

article distinguishes the lawful deployment of technical tools from the practical transfer of 

adjudication through default recommendations and nominal human approval. It argues that where 

these conditions fail, formal human approval cannot preserve judicial authority, and that such a failure 

may raise a further procedural question: whether, in substance, the case was heard and decided by the 

legally empowered composition of the court. The test guides assessment of uses permitted under 

existing law and identifies the constitutional limit relevant to any future authorisation of more 

consequential AI assistance. 

AI disclosure. OpenAI's ChatGPT and Anthropic's Claude were used for linguistic and structural 

editing, consistency checks and alternative wording. The author reviewed the AI-assisted material 

and remains responsible for the sources, legal analysis and conclusions. Further details are provided 

in the Declarations section. 
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1. Introduction: the end of judging? 

Francis Fukuyama's 1989 essay The End of History? and his 1992 book The End of History and the 

Last Man asked whether a political form could appear to have exhausted its principal alternatives. 

The question here concerns a different institution: could a legal system continue to employ judges 

while progressively removing the exercise of judgment from their office [1; 36]? 

Popular culture has already imagined the more visible version of this problem. Simón Casal’s 

Spanish-Portuguese political thriller Artificial Justice (Justicia artificial, 2024) depicts a referendum 

on replacing judges with an AI system promoted as a means of automating and depoliticising justice 

[58]. The question examined here is less dramatic but institutionally more difficult: can judging pass 

to a system while the judge, the courtroom and the judicial signature remain? 

A recent United States executive order illustrates how quickly official terminology can change. 

Executive Order 14434 of 29 September 2026 directs the United States executive branch, to the 

maximum extent permitted by law, to use “Super Intelligence” and “SI” in place of “Artificial 

Intelligence” and “AI” in non-statutory official materials, while for the time being defining SI by 

reference to the existing statutory definition of artificial intelligence [59]. Changing the terminology, 

however, does not itself alter the legal allocation of public authority. 



This article was prompted by the European Judicial Training Network’s AI Summit “The Impact of 

AI on the Judiciary” (DIGI/2026/01), held in Riga on 24–25 September 2026. Its programme 

addressed AI in legal research, evidence assessment, judicial reasoning and court administration [2]. 

The discussions at the Summit sharpened a practical question: when a judgment has been prepared 

with AI assistance and is formally adopted by a judge, which part of the judgment has the judge 

actually decided? 

Maria Giuliana Civinini, a CEPEJ expert and retired judge, asks in her presentation whether human 

oversight of a generated outcome can become mere approval; Tamara Ćapeta, Advocate General at 

the Court of Justice of the European Union (CJEU), juxtaposes AI-supported research with deciding 

a case and justifying the judgment [25, slides 18–19; 30, slides 8–9]. Presentation slides are treated 

here as evidence of individual speakers’ contributions, whereas adopted instruments represent the 

position of the issuing body; draft initiatives are identified as such and are not treated as binding or 

adopted standards. 

There is a professional tendency to assess AI by its familiar failures while assessing adjudication by 

its normative ideal. Courts must instead examine both on equal terms. A system that helps identify 

relevant precedent, detects an unsupported assertion, translates material accurately or reveals a 

discrepancy in a draft may improve judicial work. Conversely, a judgment delivered after an excessive 

delay or at disproportionate expense, or one that fails to engage a material argument, cannot be 

defended by invoking the dignity of the judicial office alone. According to a November 2025 survey 

by the Razumkov Centre, 66.3 per cent of respondents in government-controlled territories of Ukraine 

expressed distrust of courts as a system and 22.5 per cent expressed trust [3]. The survey measures 

attitudes; it does not establish the causes of those attitudes. Delay, cost, inconsistent application of 

law and perceived partiality must nevertheless be addressed as concrete institutional concerns rather 

than dismissed as public misunderstanding. 

Civinini warns that accounts of backlog and judicial error can also be used to cast judges as 

dispensable [44, pp. 9–10]. The response is to address the defects experienced by parties while 

preserving an independent judge who decides the case and gives contestable reasons [8; 44, pp. 9–

10]. 

Even if AI were to outperform judges on speed, cost, consistency and error detection in specified 

tasks, the legal authority to decide a case would remain with a court established by law. Such authority 

presupposes a meaningful opportunity for the parties to be heard, independent assessment of the 

record and arguments within the court’s competence, a reasoned choice within the applicable law and 

the possibility of holding the deciding institution to account. The fact of judicial office and the act of 

signing cannot establish that these functions were performed. What matters is whether the judge made 

the dispositive legal judgment and can explain the reasons for it. I call this substantive judicial 

authorship: the actual formation and accountable adoption of the outcome and its decisive reasons. 

The term concerns public judicial authority rather than copyright or the authorship of prose.  

Human judgment need not be more accurate than machine output for this distinction to matter. 

Judicial authority is relational and institutional: a coercive public decision must be attributable to the 

legally constituted decision-maker who hears the parties, answers their material claims and remains 

accountable for the reasons given. 

By reading constitutional and professional rules alongside European standards, and by applying them 

to distinct judicial tasks, the analysis identifies when substantive control over a court’s decision may 

shift from judge to system. Empirical evidence bears on the feasibility of oversight and the 

deficiencies of existing courts. The legal allocation of authority remains a separate question. 

2. Why the existing court must be part of the comparison 

The relevant comparison is between actual institutional practices and an alternative that is lawfully 

designed and independently tested. Research tasks, retrieval of legislation and precedent, 

anonymisation, transcription, classification, identification of inconsistent citations and preparation of 

working drafts can consume time without themselves constituting the final judicial choice. 

Automating some of this work could reduce the expense and duration of proceedings and improve 



access to pertinent material. My earlier research considers how AI-assisted identification and 

synthesis of case law might support the Supreme Court's responsibility for consistency while leaving 

final decisions with judges [4]. In an exploratory Lithuanian survey, Barysė and Sarel found stronger 

support for automating information acquisition than for automation at later stages of adjudication [5]. 

In focus groups with 12 UK judges, including five members of the UK Supreme Court, participants 

treated appropriate AI assistance as task- and court-dependent, while repeatedly raising concerns 

about verification and de-skilling [43]. 

Consistency is not simply the frequency with which cases receive identical outcomes. Like cases 

should be treated alike for legally relevant reasons, and unlike cases should be distinguished. A system 

that finds similar judgments can assist that inquiry. A system that rewards conformity with its own 

recommended result could obscure a material difference or prevent a justified development of the 

law. Access also requires more than fast disposal: parties must be able to understand and contest the 

reasons affecting their rights. A demonstrably faster process that does not allow such contestation 

may produce efficiency without adjudicative legitimacy. 

Nor is human decision-making a neutral benchmark. Human judges can overlook a precedent, differ 

in the treatment of similar cases, misunderstand technical evidence or fail to identify an internal 

contradiction. The constitutional case for a human judge should not depend on the claim that these 

events never occur. At the same time, no conclusion that AI already improves real judicial outcomes 

follows merely from laboratory benchmarks or vendor demonstrations. A 2026 review focused on 

criminal-justice risk assessment finds that observed effects of AI decision aids on pretrial and 

sentencing outcomes are currently modest or nonexistent and that available field evidence does not 

establish a general pattern of judicial over-reliance; the settings studied and the evidence base remain 

too limited for broader generalisation [6]. An empirical study of judicial use of large language models 

in Shenzhen likewise describes a particular institutional workflow and cannot establish a universal 

model of judicial adoption [7]. 

If an independently evaluated system becomes substantially better on a defined supporting task, it 

may be professionally appropriate to consider its use, subject to lawful procurement, security and 

procedural rules. Refusing to use a reliable means of locating a decisive authority solely to preserve 

an old professional routine would not protect the parties. But the move from improving the judge's 

information to determining the court's choice requires a different justification. Measured performance 

on a set of cases does not itself confer public authority or resolve who must give reasons to the person 

bound by a judgment. 

Professional practice already raises a further comparison: the rate of AI adoption by legal actors and 

the rate at which courts govern it. UNESCO's survey recorded 563 responses from judges, 

prosecutors, lawyers, legal administrators and researchers in 96 countries; 44 per cent of respondents 

reported using AI chatbots for professional activities, whereas only 9 per cent reported institutional 

guidance or training [32]. In this surveyed group, practice outpaced reported institutional preparation. 

If lawyers submit machine-assisted work while the judge lacks training to identify inaccurate 

authorities or fabricated material, the procedural burden is transferred to a less prepared part of the 

system.  

Ukrainian cassation practice already illustrates this verification problem. In two rulings delivered in 

January and February 2026, the Administrative Cassation Court of the Supreme Court examined 

procedural submissions relying on non-existent Supreme Court decisions or legal conclusions. The 

Court indicated that such errors may result from the use of generative AI without adequate 

professional verification, while responsibility for the submitted material remained with the party that 

filed it [53–54]. These rulings concern responsibility for AI-assisted submissions rather than AI use 

by judges themselves; they illustrate the verification problem but do not apply the authorship test 

developed below. The spread of ‘shadow AI’ remains a governance concern [26, slide 23]. 

In a descriptive study of US federal civil cases, Shah and Levy report that the share of filings by self-

represented litigants rose from approximately 11 to 16.8 per cent by fiscal year 2025, while docket 

activity increased [47, pp. 1–3, 20–22]. The study does not establish that generative AI caused the 



increase. It nonetheless raises a capacity question: easier access to filing does not by itself ensure that 

courts can decide more cases within a reasonable time. 

3. The governing legal distinction  

Article 6(1) of the European Convention on Human Rights protects a hearing before an independent 

and impartial tribunal established by law, within a reasonable time. Its terms make both judicial 

independence and timeliness legally significant [8]. Article 124 of the Constitution of Ukraine assigns 

the administration of justice exclusively to courts and prohibits the delegation of their functions; 

Articles 126 and 129 provide additional guarantees of judicial independence and basic principles of 

proceedings [9]. The constitutional rule concerns the exercise of public power. A machine cannot be 

made a member of the lawfully constituted panel merely because its output is placed before that panel. 

Judicial status and the lawfulness of a tribunal's composition have an independent legal significance. 

In Guðmundur Andri Ástráðsson v Iceland, the Grand Chamber examined whether a serious defect 

in the appointment of a judge denied the applicant a tribunal established by law [37]. The case 

concerns the appointment of a human judge, not machine participation, and supplies no direct holding 

on AI-assisted reasoning. It shows why the lawfulness of the decision-maker cannot be reduced to the 

quality of the resulting answer. That premise informs the analysis of judicial authorship without 

resolving the distinct question whether a judge exercised the assigned authority in a particular AI-

assisted workflow. 

European institutional texts express the consequence with increasing specificity. CCJE Opinion No 

26 (2023) states that judicial decision-making must, “explicitly and implicitly”, be carried out by 

judges, and warns that dependence on technology and its designers may impair both individual and 

institutional independence [10, paras 58–61, 92(iii)–(iv)]. CEPEJ's 2025 guidelines provide that 

judicial decision-making, legal reasoning and evidentiary assessment should not be delegated to 

generative AI, and confine such systems to auxiliary or preparatory tasks [11, para 55]. These Council 

of Europe texts are guidance, not an amendment to domestic procedural legislation or a treaty-based 

categorical prohibition on every use of AI. 

The EU Artificial Intelligence Act takes a different regulatory form. Annex III, point 8(a), identifies 

specified AI systems intended to assist judicial authorities in researching and interpreting facts and 

law and applying law to concrete facts as high-risk systems. Article 14 sets out requirements for 

effective human oversight, including measures addressing over-reliance on system output; the recitals 

identify the particular stakes of justice and the continuing role of human decision-making [12, recital 

61, art 14, Annex III, point 8(a)]. Under the amended application timetable, Chapter III, Sections 1–

3, except Article 6(5), apply to high-risk systems classified pursuant to Article 6(2) and Annex III 

from 2 December 2027 [39, art 1(40)(b)]. Risk classification and compliance duties do not amount to 

a licence to transfer adjudication to AI. The Regulation also does not replace Ukraine's constitutional 

allocation of judicial power. 

Ukraine's Code of Judicial Ethics permits judicial use of AI where it does not affect judicial 

independence or impartiality, does not concern the assessment of evidence or the decision-making 

process, and does not violate the law [13, art 16]. The official Commentary to the Code of Judicial 

Ethics, approved by the Council of Judges of Ukraine on 2 March 2026, further explains Article 16 

as protecting the judge's exclusive responsibility for evidentiary assessment, legal interpretation and 

decision-making, and rejects the delegation of these functions to AI [62, pp. 184–193]. The 

Commentary provides an authoritative national ethical reference for distinguishing technological 

assistance from the substitution of judicial judgment. The institutional context illustrates why these 

terms must be interpreted by function and by user. The Supreme Court's 2025 rules for its staff restrict 

processing protected information in public systems and prohibit automated generation of drafts of 

procedural acts within proceedings [14]. The State Judicial Administration's 2025 concept for the 

Unified Judicial Information and Communication System, by contrast, envisages a range of AI 

functions, including search, legal citation checks and the generation of draft procedural documents 

[15, section 6.3]. A concept of prospective system functions is not itself authorisation for a judge or 

member of staff to perform every listed task. These instruments govern different actors and stages; 



their interaction nevertheless requires an explicit rule before a generation function is deployed in 

judicial work. 

Ukraine thus already combines task-specific ethical rules, institutional safeguards and emerging case 

law on responsibility for AI-assisted legal work [13–14; 53–54], while further alignment remains 

necessary before more consequential generation functions are deployed. 

The Council of Europe's Framework Convention on AI also requires attention to judicial 

independence, transparency, accountability, effective remedies and risk management within its field 

of application. It is a framework for public-law obligations rather than an operational allocation of 

particular drafting tasks [16, arts 5, 8–9, 14–16]. The appropriate doctrinal task is therefore to specify 

what counts as the judge's decision in a workflow where many preparatory operations may be 

automated. 

The CJEU's 2023 AI strategy established an AI Management Board, while its Artificial Intelligence 

Ethics Charter was adopted on 26 January 2026 [33, pp. 1–2]. Ćapeta reported that version 1.0 of an 

internal AI system, Curia AI Brain, had launched on 15 September 2026; the presentation lists 

document summaries, text correction and a case-law research interface among its functions [30, slides 

6–7]. The Charter states that AI systems “shall not be entrusted with decision-making responsibilities” 

and places final responsibility for an AI-assisted product on an identifiable person [33, p. 3]. Its 

requirements for traceability, confidentiality, quality control and verification show how a court can 

govern assistance while reserving adjudication to its judges [33, pp. 2–4]. 

At the Summit, Wiggo Storhaug Larssen, Vice-President of the CCJE, described seven draft principles 

for the proposed CCJE Opinion No 29: human-rights compatibility, non-delegation, judicial digital 

sovereignty, proportionality, strategic use, transparency and systematic training. The draft also 

distinguishes prohibited uses, including automated decision-making, from high-risk uses such as tools 

capable of factual evaluation or assessment of evidence [29, slides 6–7]. The draft remains subject to 

plenary approval scheduled for late November 2026 [29, slides 4–8]. The adopted Opinion No 26 and 

CEPEJ Guidelines remain the relevant adopted Council of Europe guidance [10–11]. 

4. Substantive judicial authorship 

The proposed criterion has three cumulative dimensions. First, substantive determination: the 

lawfully assigned judge or panel must itself resolve the factual and legal issues within its procedural 

competence, determine the operative outcome and adopt the decisive reasons. A judge may consider 

a system's suggestions or a draft from judicial staff, but must reach a position that can be explained 

from the record and law without treating the machine's recommendation as presumptively correct. 

Second, procedural freedom: the judge must have a practicable opportunity to inspect sources, 

identify contrary arguments and reject or disregard the output without technical obstruction or 

institutional penalty. Third, accountable attribution: the judge must be able to defend the decisive 

reasons as the court's own, and the record must allow proper review of a material algorithmic 

contribution where the applicable rules require its disclosure. This third condition also reflects the 

established Article 6 requirement that judicial decisions adequately state their reasons and respond 

specifically to arguments decisive for the outcome of the proceedings [49, para 84]. Human oversight 

establishes participation; substantive judicial authorship requires the judge's actual exercise of 

authority over the outcome and its decisive reasons. 

The test concerns control over the outcome and its reasons, not who first typed a sentence. Drafting 

by another person does not necessarily displace the judge; neither does drafting by a system 

necessarily do so. Conversely, a judge can personally rewrite an AI-generated paragraph while 

retaining its unexamined legal premise. The location of authorship is established by the actual choice 

among material interpretations and contested conclusions, the capacity to explain that choice, and the 

conditions under which alternatives were considered. The relevant line runs between assistance and 

the transfer of the dispositive choice. This distinction does not authorise uses of AI that are otherwise 

prohibited by applicable law or judicial ethics rules; it determines whether an otherwise lawful 

workflow preserves the judge's adjudicative authority. 



An illustration shows the difference. A system retrieves five relevant judgments and flags a missing 

argument. The judge checks the sources, hears the parties on the new issue where procedure requires 

it, determines their relevance and independently explains the result. The system has assisted 

adjudication. In a second workflow, a system ranks evidence by credibility, supplies a disposition and 

prepares the decisive reasons. The judge checks citations and signs within a prescribed time, with no 

genuine capacity to reopen the contested factual or legal issue. The operative judgment has passed to 

the system. A human signature cannot cure that transfer of authority. Between these cases lies a 

question of degree, assessed through the assigned task, the information shown to the judge, the time 

and competence available for verification, and the power to depart. 

Judgment T-323/24 of the Constitutional Court of Colombia illustrates why the sequence of work 

matters. The Court found that the judge had identified the applicable law, assessed the case and 

reached his conclusion before consulting ChatGPT. The system had therefore not replaced the judge 

as decision-maker. The Court found shortcomings in transparency and responsibility but no breach of 

privacy. It nevertheless considered the decision valid [42, paras 374–376]. 

Paar's account of human oversight identifies declining vigilance and skill, categorises assistance by 

judicial task, and argues for a clearer division of labour rather than deeply interwoven human–AI 

work [17, pp. 1393–1403]. Green locates limits in policies that rely on an individual human overseer 

without institutional justification [18]. Popotas emphasises judicial independence and the danger that 

a judge may become an auditor of a system's result [19]. Those arguments describe risks and preferred 

allocations of work. The test developed here supplies a distinct legal inquiry for an actual workflow: 

did the assigned judge determine the result and its decisive reasons; could the judge reject a 

recommendation without penalty; and can the decision be attributed to an accountable court? Even 

where a division of labour appears clear on paper, an outcome-ranking interface or a requirement to 

follow its recommendation can defeat the second condition. Conversely, a limited informational 

contribution may satisfy all three. The test evaluates whether a court has retained its legally assigned 

function after the technology has been introduced. 

The proposed test also differs from approaches based on meaningful human oversight or judicial 

cognitive legitimacy [61]. These approaches examine whether judges can understand, verify and 

challenge algorithmic contributions. Substantive judicial authorship addresses a further legal 

question: whether the judge actually exercised the authority to determine the outcome and its decisive 

reasons. The distinction matters when assessing the procedural consequences of AI involvement. 

Judicial authorship is not authorship of prose. Questions of authorship in AI-assisted scholarship raise 

a different issue of personal intellectual contribution and responsibility [20]. 

Practical guidance on AI-assisted judicial drafting already speaks of judges retaining ‘authorship, 

control, and responsibility’ [51, p. 1]. The concept developed here is different in kind: it is a public-

law concept concerning who actually exercises the adjudicative authority to determine the dispositive 

judgment and its decisive reasons. 

The Shenzhen study illustrates the difference between drafting reasoning and forming the judgment: 

judges first decide disputed issues, an LLM then generates reasoning based on those decisions, and 

judges review and modify that reasoning before the final judgment. Liu and Li warn that such a 

workflow may reinforce an initial judicial judgment rather than expose it to genuine reconsideration, 

although their experimental evidence is mixed rather than conclusive [7]. 

My recent comparative review of AI use in constitutional adjudication proposes a six-level 

classification of technological functions; the present article addresses the separate legal question of 

when their practical operation may displace the judge's adjudicative authority [63]. 

5. The point at which a recommendation acquires authority 

An apparently optional recommendation can become practically compulsory. This occurs when a 

system's result is presented as a benchmark for correctness, departures trigger an exceptional approval 

process, or a judge's deviation rate becomes an adverse performance measure. Reliance on the 

system's recommendation becomes the default; departure requires special justification. At that point, 



formal freedom to disagree may coexist with practical pressure to conform. CEPEJ's 2025 Guidelines 

state that AI-generated recommendations, suggestions and outputs shall never be binding on judges, 

and that judges should not be required to give a specific justification for departing from them [11, 

para 58]. CEPEJ identifies a corresponding risk even in decision-support systems when judges are 

encouraged not to question an AI result [46, risk 6]. That rule has implications for system design, 

case-management targets and evaluation of judges. 

Paragraphs 43 and 57–58 of the same Guidelines address two forms of technological integration that 

require careful distinction. Paragraph 43 concerns such integration whose operation is predetermined 

by procedural law, without a separate act by each judge to activate the system. Paragraphs 57–58, 

however, preserve the judge's right to opt out of AI suggestions and reject any obligation to use 

recommendations [11, paras 43, 57–58]. These provisions regulate different decisions: a court may 

supply a uniformly deployed technical facility, while the judge must remain free from a default 

substantive recommendation. The second condition of substantive judicial authorship identifies the 

boundary. Automatic transcription, routing or citation retrieval may form part of a legally prescribed 

workflow if their errors remain correctable. A legal analysis, credibility score or proposed disposition 

cannot acquire a binding default through the same architecture. Where the interface displays such 

recommendations automatically, judges must be able to avoid, set aside and depart from them without 

adverse evaluation. The legal question concerns the recommendation's practical influence on the 

dispositive choice, not whether a user pressed an activation button [11, paras 43–44, 55, 57–59; 35, 

para 13]. 

CEPEJ's Assessment Tool separately identifies forced use of AI as a risk where a system is integrated 

into judicial work and opting out is unavailable or difficult [46, risk 14]. The right to reject an 

analytical recommendation must therefore be effective in the court's ordinary workflow, including 

when the judge's departures are evaluated. Formal permission to intervene is insufficient if the judge 

lacks the cognitive and professional capacity for effective review [25, slide 18]. 

The Court of Justice's judgment in SCHUFA Holding (Scoring) supplies a functional analogy. A credit 

score may itself amount to automated individual decision-making under Article 22 of the GDPR 

where a bank relies strongly on it [31, paras 46–50, 60–62]. The Court rejected an interpretation that 

treated the score as merely preparatory when that characterisation would permit the protection of 

Article 22 to be circumvented [31, para 61]. Likewise, CEPEJ's reference to ‘auxiliary or preparatory 

tasks’ cannot by itself establish that a judge retained the dispositive choice [11, para 55]. Article 22 

does not govern judicial authorship; the relevant question here is whether the judge formed the 

outcome and could reject the system's proposed conclusion. 

A judge’s duty to give reasons for a judgment does not entail a duty to justify every departure from 

an AI recommendation. A judge who departs from binding precedent must comply with the applicable 

law on precedent and reasoning; an AI suggestion does not acquire the status of precedent by 

identifying patterns in prior decisions. The ordinary duty is to justify the decision by law, evidence 

and responses to the parties' material submissions. Recording an individual judge's rate of agreement 

with the model as an efficiency score would risk importing a separate, unlegislated criterion into 

judicial evaluation [10, paras 58–61; 11, paras 57–60]. 

The influence of a recommendation must be established through evidence about its use. In three 

studies of public-sector decision-making, Alon-Barkat and Busuioc found selective adherence under 

particular conditions rather than general automation bias [21]. The interface, work incentives, 

decision trail and rate of correction supply better evidence than a presumption that every judge 

follows a model or that every judge resists it. 

The CJEU Charter identifies over-reliance as a risk to the development of case law, attention to other 

legal systems, the standing of different legal cultures and the quality of decisions [33, p. 1]. A system 

optimised to reproduce the existing distribution of outcomes can impede a court from giving a 

justified new interpretation or recognising that earlier decisions failed to address an affected group. 

A model trained for a different legal system may carry assumptions from one legal culture into 

another, a risk expressly identified by CEPEJ [46, risk 1]. A justified departure may therefore improve 

legal consistency. The judge's reasons must be assessed in law and on the case record, rather than 



against a compliance statistic. CEPEJ's Assessment Tool identifies judge profiling and forum 

shopping as risks to judicial independence, including attempts to identify a favourable forum or tailor 

submissions to a judge's profile [46, risk 3]. Drăgușin likewise highlights profiling and automated 

scoring in the reuse of judicial data [27, slides 6–7]. The CEPEJ curriculum addresses training court 

leaders in performance management; such training must distinguish lawful monitoring of case 

processing from pressure to concur with model recommendations [35, para 38]. 

6. Oversight must be institutionally possible 

An instruction to “verify the output” has little meaning if the judge lacks access to primary materials, 

relevant technical information, adequate time or a real choice of workflow. Oversight should be 

designed before deployment. At minimum, the judiciary should determine the permitted purposes of 

a system, which information it may process, the quality and legal status of its sources, how generated 

material is identified, who may modify the model and its prompts, and how consequential errors can 

be detected, corrected and contested. An audit log must serve effective review while respecting 

deliberative confidentiality and data-protection obligations. Judicial governance must be able to 

suspend a function that changes materially after an update [10, para 92(iv); 11, paras 51–61]. 

CEPEJ's Assessment Tool is intended for use before the acquisition or development of a judicial AI 

system and when the system is updated [46, p. 3]. It identifies loss of access to a judge and diminished 

judicial accountability through non-explainable AI as distinct risks [46, risks 6, 12]. Procurement and 

change control should therefore examine who will determine contested results, whether judges can 

depart from system output in practice and how the court will account for decisive reasons. 

This is a matter of independence as well as information security. Where an executive department or 

supplier alone controls relevant data, model updates, access rights and performance indicators, it can 

shape the court's range of practical options without issuing a formal instruction. The judiciary should 

therefore participate decisively in specification, evaluation and change control; it need not build every 

system itself. My earlier account of sovereign AI considers control over data, infrastructure and the 

ability to change providers as elements of institutional resilience [22]. In Italy, for example, the 

CEPEJ curriculum reports that judges receive Microsoft Office, including Copilot, in a software 

package purchased by the Ministry of Justice [35, n. 8]. Such an arrangement is not in itself 

problematic, but it makes governance of permitted uses, updates and court data a concrete institutional 

question.  

In Rowicz, Advocate General Spielmann considered publication of the allocation algorithm and 

allocation reports sufficient without publication of source code, and found no specific evidence of 

improper executive interference in the allocations at issue [38, paras 65–69]. His assessment concerns 

the assignment of cases under predefined rules. A tool supplying legal reasons or a proposed 

disposition requires scrutiny of its sources, changes and influence on the judge's choice. Courts must 

combine judicial control with external technical scrutiny appropriate to fundamental-rights risks. 

Banks argues that individual judges cannot carry the entire oversight burden for high-risk judicial 

decision support [23]. 

Presentation materials from Francisco Alves de Matos, Global Compliance Director, Legora, 

distinguish AI-assisted preparation from responsibility for the decision and identify data governance, 

auditability, retention, access control and non-training guarantees as conditions for serious 

institutional deployment [50, slides 3, 8, 14]. These considerations do not determine the legal 

allocation of judicial authority, but they illustrate how that allocation must be supported by technical 

and contractual design. 

Drăgușin frames digital judicial independence around infrastructure, the reuse of judicial data and AI, 

directing attention to the institutional powers necessary to preserve such independence [27, slides 2–

8]. A court must be able to specify a system's purposes, inspect material changes, govern access to its 

records and respond to an incident even if another institution owns the servers. A judicial data policy 

should govern publication, anonymisation, reuse and protection against re-identification or profiling. 

The same safeguards matter when court records form part of a model's data, and when its outputs 

influence a judgment. 



UNESCO's published Guidelines for the Use of AI in Courts and Tribunals set out fifteen principles, 

including human oversight, transparency and accountability [34]. They can structure a court's 

assessment of purpose, training data, affected rights and avenues for contesting errors. The decisive 

question for any readiness assessment is whether a court has the legal authority, records, skills and 

governance to use the proposed tool while retaining responsibility for adjudication. 

The ELI–UNESCO project presented by Gianluca Grasso at the Riga Summit addresses the 

institutional implementation of AI through governance frameworks, ethical impact assessments and 

readiness methodologies [28, slides 6, 9–10]. These tools may help courts assess whether effective 

judicial oversight is possible before deploying an AI system. 

Professional competence is a condition of genuine freedom to depart from AI output: judges must 

have the knowledge and access to primary materials necessary to assess a recommendation 

independently. Training must cover effective uses and situations requiring a judge to decline a tool. 

The professional standard turns on the task, the approved environment and the judge's actual capacity 

to check a result. 

The CEPEJ Model Technology Curriculum for Judges, based on the work of Lorenza Calcagno and 

Maria Giuliana Civinini, covers basic digital knowledge, security, advanced AI and judicial 

leadership. It also envisages specialist trainers [35, executive summary, n. 1, paras 41–42]. Civinini's 

Riga presentation identifies the “trainer's paradox”: judicial educators are expected to teach 

responsible AI use without necessarily having sustained experience with deployed judicial AI systems 

[25, slides 16–17]. A practical training exercise would require a judge to compare a generated 

summary with the complete record, identify a missing adverse authority and decide a case after a 

model recommendation changes. The assessment should concern the legal reasons given, not 

agreement with the model.  

UNESCO's AI4JUST programme, presented at the Summit by Kamel El Hilali, separates training for 

court leaders, court staff building AI solutions, and judges, prosecutors and trainers [26, slides 20–

28]. A court president’s choice of performance indicators can nullify individual training if judges are 

rewarded for following a model. The institution should combine legally authorised tools, access to 

primary sources, task-specific instruction and a procedure for correcting errors or suspending unsafe 

use [33, pp. 3–4; 35, paras 8–9]. 

7. Applying the criterion and protecting the parties 

The test applies differently to three kinds of assistance. Technical or informational support includes 

transcription, translation with verification, retrieval, formatting, anonymisation and citation checks. 

These operations can generally be separated from the judicial conclusion, though errors can still 

prejudice a party. Analytical assistance includes summaries of the record, identification of potentially 

comparable cases and alternative arguments. It requires access to primary material, sufficient time for 

evaluation and, where content affects adjudication, a fair opportunity for the parties to address it. 

Proposed dispositions or decisive reasons present the greatest risk because their influence falls on the 

judgment itself [5; 11, paras 55–63]. 

Practical guidance on AI-assisted judicial drafting reflects a similar task-based distinction. Malý treats 

the judge’s responsibility as non-delegable and recommends limited uses such as editing, rephrasing, 

structural assistance and language refinement rather than delegating original legal reasoning to the 

system [51]. That practical allocation is compatible with, but does not itself answer, the legal question 

addressed here: whether the judge retained substantive authorship of the outcome and its decisive 

reasons. 

In Ukraine, the legal inquiry has two consecutive stages. First, Article 16 of the Code of Judicial 

Ethics determines whether the judge may use AI for the proposed task: its use is permissible only 

where it does not affect judicial independence or impartiality, does not concern the assessment of 

evidence or the decision-making process, and does not violate the law [13, art 16]. Compliance with 

the substantive-authorship test cannot make permissible a use that Article 16 excludes. If an ostensibly 

technical tool in fact concerns the assessment of evidence or the decision-making process, its use 

must first be reconsidered under Article 16. Second, for a use permitted under Article 16, the 



substantive-authorship test assesses whether the actual workflow preserved the judicial function. The 

test also identifies the limit that any future procedural framework would need to preserve: when a 

recommendation influences the outcome, the judge's ability to verify, decline and explain must remain 

effective.  

The same technology can cross categories through design. A tool that returns case citations may 

merely support research; one that orders them as an unexplained probability of success and makes 

that probability the default disposition begins to influence the normative choice. A case-management 

system may improve allocation; if its categorisation effectively determines whether a person is heard 

or which issues the court considers, the implications for access and adversarial procedure are much 

greater. Independent performance evaluation must therefore examine the complete workflow and 

differential effects, not only the isolated accuracy of generated text. 

Agentic systems sharpen this problem [60]. A system that plans and executes a sequence of steps 

(searching, selecting authorities, summarising the record, drafting and revising) may present the judge 

only with the end product of a chain of intermediate choices concerning which sources were 

consulted, which arguments were omitted and which issues were framed as decisive. Classification 

by individual task then loses part of its protective value, since each step may appear technical while 

their combination structures the decision. For the substantive-authorship test, the relevant unit of 

assessment becomes the delegated workflow as a whole. Where an agent exercises material discretion 

in selecting or ordering the legal issues, evidence or authorities presented to the judge, its contribution 

should be treated as analytical rather than merely technical assistance. The workflow should therefore 

preserve enough traceability for the judge, and where procedurally material for the parties or a 

reviewing court, to understand the intermediate choices that shaped the result without requiring 

disclosure of protected judicial deliberations. 

Chernohorenko’s proposal for a distinct classification code for war-damage claims illustrates the 

boundary: automated routing may assist case management, while assessment of the claim and the 

court’s order remain with the assigned judge [48, p. 11; 13, art 16]. 

The Court of Justice has addressed safeguards governing the allocation and withdrawal of cases. In 

Sinalov, it observed that random allocation does not in itself appear likely to expose a court's 

formations to undue influence, while leaving room to examine possible manipulation in a particular 

case [40, para 51]. In D.K., it held that withdrawing cases from a judge under rules lacking objective 

criteria and reasons threatens judicial independence [41, paras 77, 83]. In his Opinion of 19 March 

2026 in Rowicz, Advocate General Spielmann examined a computerised case-allocation system 

against these principles [38, paras 56–70]. He also questioned whether that system, based on 

predefined rules, falls within the AI Act's definition of an AI system [38, para 33]. Case allocation 

and software proposing a judgment perform different functions. The law must protect both the 

tribunal's lawful composition and the independent judgment of the assigned judge [37–38; 40–41]. 

There should be a proportionate, contestable record of significant AI assistance. The object of 

disclosure should be the material external influence on adjudication, not the reconstruction of a 

judge’s private deliberative process. The parties need to know enough to challenge a materially 

influential generated assertion, discover an erroneous source and obtain meaningful appellate review. 

Routine spelling correction need not become a separate legal issue. A generated analysis that supplies 

a disputed factual inference or decisive legal ground does. Disclosure rules must be designed with the 

secrecy of judicial deliberations, protected information and the parties' right to a fair hearing in mind; 

indiscriminate publication of all judicial queries is not a workable substitute for reasoned disclosure 

[8; 11, para 61; 16, arts 8–9, 14]. 

Material AI output may also enter the record through a court-appointed expert. Civinini argues that 

an expert relying on AI to prepare an evaluative opinion should identify the tool's role and provide 

information allowing the judge and parties to assess the conclusion [45, pp. 287, 296–297]. The judge 

must then assess the expert opinion under the applicable rules of evidence; the expert's use of AI 

cannot determine a disputed fact for the court. 



The distinction between human adjudication and automated public administration must also remain 

clear. Ukrainian administrative law permits certain administrative acts to be produced automatically 

under statutory conditions. My recent review of Ukrainian administrative case law identifies 

responsibility for the governing rules, source data and legal use of automated administrative acts [24]. 

Those administrative powers provide no authority to delegate adjudication. Effective judicial review 

may require the court to examine the rules, data and grounds from which the administrative result 

followed. 

8. Institutional and practical objections 

The strongest accuracy-based objection goes further than a demand for efficient assistance: if an AI 

system could decide specified cases more accurately, consistently and cheaply than human judges, 

why should law insist on human adjudication at all [55; 56]? That objection exposes the premise 

requiring justification here. The claim of this article is narrower than a general philosophical right to 

human decision-making: under a legal order that assigns adjudicative authority to a lawfully 

constituted court, superior performance does not by itself reallocate that authority. Performance 

evidence may justify redesigning judicial work; it does not, without a lawful change in institutional 

authority, identify a new decision-maker. 

A legal system could debate a change to that allocation through constitutional and democratic 

processes. It cannot accomplish the same result by requiring judges to approve machine-selected 

outcomes while describing them as independent decisions. The objection properly presses courts to 

minimise avoidable delay and justify every burden they impose on access to justice. 

Judges have always relied on assistants, clerks, expert evidence and prior judgments. The comparison 

turns on whether the court can examine the underlying material, reject the contribution and make the 

dispositive choice. AI changes the scale, speed and apparent completeness of assistance, and may 

embed default decisions in a system that also measures conformity. Pairing a judge with AI is 

therefore no general solution. Paar argues that a clearer division of labour can protect judgment better 

than closely interwoven cooperation [17, pp. 1401–1403]. Where an informational task can be 

segregated, that allocation is persuasive. Where a summary omits an argument, a recommendation 

becomes the default, or a proposed disposition structures deliberation, the three-part test must still 

ask whether the judge formed the operative decision. If independent judicial authorship cannot be 

sustained for the task, the institution must remove that use or seek a lawful change to the allocation 

of authority; it cannot rely on formal human approval. 

Proof of substantive authorship does not require access to a judge’s private thoughts. It asks whether 

the court's reasons address the legally material dispute, whether the procedure offered meaningful 

access to sources and contrary positions, whether the judge could reject the recommendation without 

penalty, and whether governance records can support review of a material system contribution where 

necessary. Together, these features help assess whether the judge’s control was substantive rather than 

nominal. No single indicator is conclusive; the inquiry is functional and cumulative, directed to the 

actual conditions under which the decision was formed. 

Where these features establish that a system, rather than the assigned judge, substantively determined 

the operative judgment, the procedural consequences depend on the applicable legal order. In 

Ukrainian administrative proceedings, this raises a question under Article 124 of the Constitution and 

the rules governing judicial composition and the lawful exercise of adjudicative authority, including 

Article 353(3)(1) of the Code of Administrative Justice of Ukraine [9; 57]. A failure by a lawfully 

constituted court to exercise independent judgment does not necessarily constitute a defect in the 

court's composition. Whether substantive substitution by AI could justify applying the procedural 

ground concerning unlawful judicial composition remains an open question under Ukrainian law. 

This article advances that possibility as a scholarly hypothesis, not as established Ukrainian case law 

or an automatic ground for setting aside a judgment. The judgment in Ástráðsson illustrates the 

importance of a tribunal established by law but does not resolve this separate question [37]. 

9. Conclusion: the last judge 



The preceding analysis suggests a practical sequence. Before using a system, a court must establish 

that its function is lawful, evaluate its performance on relevant tasks, give parties the means to contest 

material output, ensure that those responsible for verification are adequately trained and govern the 

tool throughout its use [11; 33–35]. The Riga materials describe both operational initiatives and 

proposals for training, governance and judicial use [25–30; 50–51]. The constitutional question arises 

at the point where a system's contribution can determine the result. Performance alone cannot give it 

judicial office, and a formal signature cannot substitute for a court's independent decision. 

Courts can use AI to improve the speed, consistency, accessibility and quality of judicial work. They 

must also confront delay, cost, inconsistent case law and diminished public confidence. Those defects 

strengthen the case for reform, but they do not change who holds judicial power. 

The gradual transfer of adjudicative authority to AI may occur without any formal change to the 

judicial institution. A judge may continue to hear the parties, sign judgments and bear legal 

responsibility while increasingly relying on system-generated conclusions. Default 

recommendations, institutional incentives and limited opportunities for independent review can make 

that reliance difficult to resist. The central safeguard is the judge's effective control over the outcome 

and its decisive reasons. 

The parallel with Fukuyama concerns the possible survival of an institution after its essential function 

has changed. The last judge may still occupy the bench and sign judgments, yet have little substantive 

influence over decisions issued in the court's name. The legal responsibility would remain with the 

judge, while the exercise of judicial authority would have moved elsewhere. 
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