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Introduction

IT IS THE well-known saying of one judge that books on spirituality and
books on legal interpretation are two kinds of books he does not read.1
That view is unfortunate. In recent years, legal scholars have written nu-
merous books and hundreds of articles on legal interpretation, many of
them valuable and worth reading. Indeed, the question is not whether
books on interpretation in law should be read, but rather whether there is
room for another book on the topic. How does this book differ from its
predecessors? What makes it worth reading?

The question is apt, and I hope my answer will satisfy. This book differs
from other books on legal interpretation for two primary reasons: First,
this book is an original attempt to construct a comprehensive theory of in-
terpretation applicable to all legal texts (will, contract, statute, constitution,
and everything in between). Currently, the field of legal interpretation is
divided among systems of interpretation that apply to different kinds of
legal texts. One system applies to constitutional interpretation, while an-
other addresses statutory interpretation. One system applies to the inter-
pretation of contracts, while another tells how to interpret wills. Experts in
legal interpretation are generally experts in the interpretation of, at most,
one or two kinds of texts (i.e., constitutions and statutes), and they make
no real attempt to learn from the way other legal texts are interpreted. This
book, on the other hand, presents purposive interpretation as a general sys-
tem of interpretation to be used for all legal texts. It creates a general, uni-
fied approach to interpretation that recognizes the uniqueness of each kind
of text and the interpretive emphases characteristic of it. This unified ap-
proach, however, exists in tension with the uniqueness of each legal text.
Purposive interpretation resolves the tension with a second innovation: the
concept of purpose. The system views purpose as a legal construction that
the interpreter shapes, guided by the rules of purposive interpretation.
Purpose is an expression of the internal relationship (which changes ac-
cording to the type of text) between the intent of the specific author of the
text (subjective intent) and the intent of the reasonable author (objective
purpose). Purposive interpretation thus differs from the purposivism that
a number of scholars advocate, which is really just authorial intent at a high
level of abstraction. My goal is to convince the reader that purposive in-
terpretation—employed by Israel with great success—is superior to other
systems of interpretation used in common law countries. I hope that even

1 J. Landis, “A Note on Statutory Interpretation,” 43 Harv. L. Rev. 886 (1929–30).



the reader who does not agree with the idea of a unified, comprehensive
system of interpretation for all legal texts will nonetheless find this system
of interpretation to be best for each particular type of legal text—consti-
tution, statute, contract, and will.

In addition to introducing these two innovations, purposive interpreta-
tion—as presented in this book—has at least four unique characteristics.
The first aspect of its uniqueness relates to the very concept of interpreta-
tion. Few scholars who deal with legal interpretation have defined the con-
cept. For one thing, some are concerned with issues that probably fall out-
side the concept of interpretation (narrowly defined). This book seeks to
define the concept of interpretation and to determine its boundaries. It de-
limits the field in which the various systems of interpretation operate, and
it delimits the non-interpretive fields of non-interpretive doctrines, such as
the doctrine of filling in a gap (lacuna) in a legal text, the doctrine of cor-
recting a mistake, or the doctrine of altering a text to avoid an absurdity.

The second aspect of the system’s uniqueness is its interpretive perspec-
tive. Purposive interpretation is holistic. It views each text being inter-
preted as part of the legal system as a whole. Whoever interprets one text,
interprets all texts. Each individual text is connected to the totality of texts
in the legal system. Furthermore, there are no barriers between interpreter
and text—neither time nor admissibility divide them. There is free move-
ment between text and interpreter, and between interpreter and text. There
is no vital distinction between a plain text and a text whose meaning is not
plain. No text is plain until it is interpreted, and every text is plain—for
purposes of the interpretive problem in question—at the conclusion of the
interpretive process.

The third aspect of purposive interpretation’s uniqueness is the structure
of its interpretive “laws.” Most of the laws of purposive interpretation are
based on neither rules nor canons, but rather on presumptions that apply
immediately and always. These presumptions reflect both the intent of the
specific author of the text and the intent of the reasonable author who, at
the highest level of abstraction, stands in for the fundamental values of the
legal system. The interpretive process aspires to unity and agreement
among the relevant presumptions and resolution of any conflicts among
them. Unlike Professor Llewellyn’s image of pairs upon pairs of conflict-
ing rules, purposive interpretation is based on presumptions of purpose
that reflect the intent of the text’s author and the values of the legal sys-
tem. Resolving the conflicts among these presumptions lies at the core of
purposive interpretation. It is the driving force behind the distinctions in
interpreting different kinds of legal texts. Resolution of these conflicts
sometimes requires a judge to exercise interpretive discretion.

Indeed, the fourth unique aspect of purposive interpretation is its open
acknowledgment of the role of judicial discretion. Many existing systems
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of interpretation—most notably intentionalism and textualism—assume
that the rules of interpretation inexorably direct the interpreter toward res-
olution of every interpretive problem, without the need for him or her to
exercise discretion. I find these systems to be fundamentally flawed. It is
impossible to construct a valid system of interpretation without recogniz-
ing judicial discretion as a critical component. The drawback of most ex-
isting systems of interpretation is that they use judicial discretion without
admitting it. Purposive interpretation tells the truth. It acknowledges the
existence of judicial discretion, regarding it, along with language and pur-
pose, as a critical component of the system. However, in contrast to free
systems of interpretation that are based entirely on the interpreter’s dis-
cretion, purposive interpretation restricts discretion by establishing a frame-
work for its operation.

Now to the heart of the matter: What is the system of purposive inter-
pretation at the core of this book, how does it differ from other systems of
interpretation, and why is it superior to them?

Purposive interpretation begins with the idea that interpretation is about
pinpointing the legal meaning of a text along the spectrum of its semantic
meanings. Semantic meaning sets the limits of interpretation. The inter-
preter may not give the text a meaning that its language cannot bear. A sys-
tem of interpretation establishes criteria for determining the legal meaning
of the text, within its semantic boundaries. In purposive interpretation, that
criterion is the purpose of the text. It is the context according to which the
text is interpreted. Purpose is the goals, interests, and values that the text
seeks to actualize. It is a legal concept. The interpreter determines purpose
according to the criteria that purposive interpretation establishes. That pur-
pose has two components: subjective and objective.

The subjective component is the goals, interests, and values—at various
levels of abstraction—that the author of the text sought to actualize. It is
the intent of the testator; the joint intent of the parties to a contract; the
intent of the members of a legislative body; and the intent of the founders
and amenders of a constitution. This subjective aspect reflects what the au-
thor or authors of the text actually intended its purpose to be, at the time
they created it. Purposive interpretation translates that aspect into pre-
sumptions about the purpose of the legal text. The interpreter learns about
subjective purpose from the text itself and from the circumstances sur-
rounding its creation. The movement from text to the circumstances of its
creation is free and free of technical restrictions. The interpreter need not
determine that the text is unclear in order to justify consulting its context.

The objective component of purpose is the goals, interests, and values—
at various levels of abstraction—that a text of the type being interpreted is
designed to actualize. It is not related to the actual intent of the author.
Rather, the author’s hypothetical intent determines objective purpose. It
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reflects the social values prevalent at the time the text is interpreted, in-
cluding values of morality and justice, social goals (like the public interest),
proper modes of behavior (like reasonableness and fairness), and human
rights. These values appear before the interpreter in the form of presump-
tions of purpose. The interpreter gets information about this purpose from
the text itself and from the legal system’s values. Comparative law assists in
this process.

The ultimate purpose of the text—which the interpreter uses to pinpoint
its legal meaning along the spectrum of its semantic meanings—depends
on the relationship between subjective and objective purpose. This relation-
ship is easy to determine when the two purposes, and their presumptions,
point in the same direction. When the two purposes—and the presump-
tions derived from them—conflict, purposive interpretation expresses its
uniqueness by establishing the relationship between subjective and objec-
tive purpose according to the type of text in question.

For a will, the only interest worthy of protection is the intent of the tes-
tator. Therefore, the interpreter gives decisive weight to subjective pur-
pose, which he or she learns from the language of the will and the cir-
cumstances surrounding its making. Objective purpose continues to exist,
however, and it is of assistance in the many cases in which there is no cred-
ible information about subjective purpose.

For a contract, the primary interest worthy of protection is the joint in-
tent of the parties. It is therefore decisive in formulating the purpose of the
contract. However, as is the case for a will, sometimes there is no reliable
information about the joint intent of the parties, and sometimes that joint
intent is not relevant to resolving the interpretive problem that the judge
faces. For the many instances in which there is no way of accessing the joint
intent of the parties, objective purpose determines the purpose of the con-
tract. Objective purpose also gains strength when a third party has a re-
liance interest, or when the type of contract warrants paying special atten-
tion to objective purpose. The interpreter of a relational contract or adhesion
contract, for example, accords significant weight to objective purpose.

Matters become more complicated in statutory interpretation. Consid-
erations of legislative supremacy would cut in favor of making subjective
purpose the decisive factor. Considerations of the supremacy of values and
human rights would argue in favor of objective purpose. Purposive inter-
pretation takes both these considerations into account by conditioning the
relationship between subjective and objective purpose on the type of
statute in question. For example, the interpreter of the following types of
statutes accords substantial weight to subjective purpose: a young statute;
a specific statute; and a statute expressed in the form of rules. In contrast,
the interpreter of an old statute, a general statute or codification, and a
statute expressed in the form of standards, accords significant weight to ob-
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jective purpose. The list of distinctions among types of legislation contin-
ues to expand. When there is insufficient guidance about which purpose is
dominant, the interpreter uses discretion to decide.

For a constitution, objective purpose has decisive weight. The nature and
character of a constitution warrant it. Having said that, an interpreter
should always take subjective purpose into account, and it may be useful in
selecting among conflicting objective purposes.

According to purposive interpretation, you cannot know how to inter-
pret unless you know what the goal of interpreting is. In my opinion, the
goal of interpreting is to achieve the purpose of law, in general, and of the
individual legal text as part of it, in particular. Law has a purpose. It is a so-
cial device. The goal of interpretation is to achieve the social goal of law.
That is the theoretical basis for the centrality of purpose in purposive in-
terpretation. The relationship between the subjective and objective aspects
of purposive interpretation depends on constitutional considerations about
the roles of the various branches of government, including the judicial
branch, and on constitutional considerations of human rights. For private
law texts, the decisive factor is the autonomy of the private will. Hence the
centrality of subjective purpose in interpreting these texts. Statutory inter-
pretation, in contrast, must take a number of constitutional considerations
into account, including legislative supremacy and the supremacy of funda-
mental values, in general, and human rights, in particular. These consider-
ations, which constitute the core justification for judicial review of the con-
stitutionality of statutes, also constitute the core justification for purposive
interpretation of statutes. The conflict between these considerations de-
termines the relationship between subjective and objective purpose, as 
well as the scope of interpretive discretion. In constitutional interpreta-
tion, considerations relating to the essence of the constitution and its role
in social life prevail. This role—of guiding public behavior over the course
of generations—warrants preferring objective purpose in constitutional 
interpretation.

Of course, none of the above propositions is self-evident. In this book,
I analyze each of them.2 I discuss the pros and cons of each proposition
and express my opinion about which is proper. My approach depends on
three fundamental assumptions: First, that there is no true interpretation,
because the reader accesses a text only after interpreting it. All under-
standing results from interpretation. Pre-interpretive understanding does
not exist. The search, therefore, is not for the true system of interpretation,
but rather for the best and most proper system of interpretation. That is
the system which, more than any other, within a democracy—and I will
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discuss the relationship between the regime and its system of interpreta-
tion—interprets the individual text so that it achieves its goal, and in doing
so, helps achieve the goals of the system as a whole.

The second fundamental assumption is that human beings are compli-
cated creatures, and that no one explanation, no one theory, and no one
system can encompass the full complexity of the human condition. My the-
ory is eclectic. It culls what is best from every legal and social philosophy,
balancing the different considerations properly and recognizing the need
for interpretive discretion when the balancing scales come out even.

The third fundamental assumption is that the selection of a proper sys-
tem of interpretation—a task usually assigned to the judiciary—should ex-
press the role of the judge in a democratic regime. That role includes bridg-
ing the gap between law and society’s changing reality and protecting the
democratic constitution.

This book discusses the advantages and disadvantages of the various sys-
tems of interpretation. I extensively analyze intentionalist systems of inter-
pretation, which are based on authorial intent, and the critique of them. I
also discuss various textualist approaches—new and old—and their advan-
tages and disadvantages. I address the system of interpretation of Justice
Scalia—a standard-bearer of new textualism—and its strengths and weak-
nesses. I also discuss Professor Dworkin’s approach to interpretation and
that of other pragmatists, most notably Judge Posner. Purposive interpre-
tation shares many fundamentals with Dworkin’s system of interpretation.
Like the systems of Posner and other pragmatists, purposive interpretation
uses interpretive discretion pragmatically. Purposive interpretation also
shares common elements with Professor Eskridge’s dynamic approach. Be-
cause objective purpose is so important to purposive interpretation, the sys-
tem achieves dynamic results. This dynamism, however, is not a system of
interpretation by itself, but rather an occasional result of purposive inter-
pretation. After comparing purposive interpretation to the other systems of
interpretation, I claim that, on balance, purposive interpretation is superior.

Recognizing purposive interpretation as the proper system of interpre-
tation is not the end of the interpretive journey but rather its beginning.
Purposive interpretation opens new avenues of thought and presents new
difficulties that must be addressed. Different purposive interpreters will dis-
agree with me over one or another aspect of my interpretive approach. In-
deed, in some sense, there are many different purposive-interpretive ap-
proaches—or, more precisely, sub-approaches. The attempt to formulate a
unified, comprehensive theory for all legal texts, on the one hand, and the
desire to express the individuality of each legal text, on the other hand, nat-
urally creates different purposive approaches, the examination of which
will, in the future, enrich legal thinking and advance the goals of law.

I divide this book into three parts. In Part 1, I examine the essence of
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interpretation and its limits. I define interpretive activity in chapter 1, 
distinguishing between it and activities that resemble interpretation but 
are distinct from it, like filling in a gap in a legal text or correcting a mis-
take in it. I see these latter activities as non-interpretive, based on non-
interpretive doctrines that I analyze. I analyze the fundamental perspectives
of legal interpretation, including the relationship between text and context
and the essence of the relevant context. I survey the major systems of legal
interpretation, the primary hermeneutic perspectives relevant to law, and
the extent to which the latter are relevant. I address the sources of inter-
pretive rules, their legal status, and the possibility of deviating from them.
I analyze the role of the judge as interpreter, the relationship between his
or her interpretation and that of others in society (whether they be other
branches of government or private parties). I discuss the importance of in-
terpretive rules and the critique of them. I acknowledge the merit of some
criticism of interpretive rules. That does not, however, negate the role of
interpretive rules as rules that guide the interpreter and impart the neces-
sary legitimacy to his or her activities. I include all legal texts in my analy-
sis, whatever the type. In chapter 2, I discuss non-interpretive doctrines,
which are related to interpretation but distinct from it. Readers who are
mainly interested in the normative core of the argument may wish to skim
this first part in favor of a more careful reading of the second and third
parts, which outline my theory of purposive interpretation and how it is
implemented.

I dedicate the second and primary part of the book to analyzing the pur-
posive interpretation of all types of legal texts introduced in chapter 3. I
discuss and analyze in depth the three components of purposive interpre-
tation: language, purpose, and interpretive discretion. Regarding the first
component, in chapter 4, I analyze the communicative nature of language
and its limitations (ambiguity, vagueness). I discuss the different kinds of
language relevant to legal interpretation, notably the distinction between
public and private language, explicit and implicit language, and ordinary
and exceptional language. I discuss the canons of interpretation (such as
expressio unius est exclusio alterius), regarding them as rules of language and
not of law.

The bulk of Part 2 is dedicated to the concept of purpose. In chapter 5,
I discuss the subjective and objective purpose at the core of every legal text.
In chapter 6, I emphasize the actual, static nature of subjective purpose,
note the distinction between abstract purpose and concrete purpose (con-
sequentialist or interpretive purpose), and explain why we should only take
abstract purpose into account. I dedicate section 3 to the problem of mul-
tiple authors (such as the members of a legislative body or constitutional
assembly) in formulating subjective purpose. I acknowledge how difficult
it is to identify the subjective intent of an entity with a large number of au-
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thors. The difficulty is not insurmountable, however, and it does not jus-
tify ignoring the intent of the creators (such as the members of a legisla-
tive body) in interpreting the creation (the statute). I dedicate a substan-
tial part of the analysis of subjective purpose in section 4 to the sources
from which an interpreter may learn about it. The primary source is, of
course, the text itself, examined in its entirety. However, the interpreter
may also consult the circumstances surrounding the text’s creation as a
source of subjective purpose. The interpreter may always consult those cir-
cumstances, regardless of whether special conditions, such as the text being
unclear, are met.

I devote a substantial chapter (chapter 7) to objective purpose, reflecting
the intent of the reasonable author and the fundamental values of the legal
system. I emphasize the dynamic aspect of this purpose. Most of my analy-
sis focuses on the sources from which the interpreter may learn about ob-
jective purpose. These sources include the text in its entirety, the text’s nat-
ural environment, generic law, the text’s history, the text’s general social
and historical background, case law, jurisprudence and the legal culture,
the system’s fundamental values (analyzed in depth), and comparative law.
I discuss at length the presumptions derived from objective purpose. Here,
I address a number of presumptions common to all legal texts, like the pre-
sumption that a text is designed to actualize human rights and values of
morality, justice, and the public interest. I analyze the essence of the pre-
sumptions of purpose, their status, and the relationship between conflict-
ing presumptions. This relationship is determined by the weight of the pre-
sumptions, which reflects their relative social importance, and by the
balance among them. In this context, I discuss the theory of balancing and
its advantages and disadvantages.

After examining subjective purpose and objective purpose, in chapter 8
I discuss the formulation of ultimate purpose, which balances the two. The
interpreter achieves this balance by seeking synthesis and integration.
When that is impossible, the interpreter must decide which purpose pre-
vails. Here, I develop the inner core of purposive interpretation. Rather
than establish rigid rules of superiority, purposive interpretation evaluates
each type of legal text, its characteristics, and the justifications for prefer-
ring its subjective or objective purpose. Based on the identity of the au-
thor, the system distinguishes among types of text: will, contract, statute,
and constitution. Purposive interpretation in effect creates a spectrum of
situations. On one extreme are wills, for which subjective purpose is the
decisive factor, while on the other extreme are constitutions, for which ob-
jective purpose is decisive. Contracts and statutes fall in the middle. The
interpreter evaluates the different types of contracts and statutes and as-
signs each type its own status vis-à-vis the balance between subjective and
objective purpose.
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In chapter 9, I continue with an analysis of the third component of pur-
posive interpretation, judicial discretion. In my view, it is impossible to
build a system of interpretation without recognizing the existence of judi-
cial discretion. Such discretion must, however, be restricted. I discuss these
restrictions, including procedural restrictions (fairness and objectivity) and
substantive restrictions (rationality, consistency, coherence, and reason-
ableness). Within the range where judicial discretion exists, the purposive
interpreter must adopt a pragmatic stance, with the goal of achieving what
he or she believes to be the purpose of the text. In this context, I recom-
mend exercising discretion according to considerations of justice.

I devote chapter 10 of Part 2 to the theoretical basis of purposive inter-
pretation. I note that the goal of interpretation must be to give expression
to the objective at the core of the legal text. For this purpose, I refer to var-
ious societal considerations that emphasize the nature of law as a social de-
vice. I bolster this approach with an analysis of the primary philosophical
theories in law, including realism, positivism, legal process, law and eco-
nomics, and the theory of Dworkin and the pragmatists. I seek to show
that each of these theories contains core elements of purpose. I also turn
to hermeneutic scholars outside the field of law (like Gadamer) in an at-
tempt to ground various elements of purposive interpretation—primarily
its search for normative unity and its holistic approach—in general her-
meneutics. Finally, I address the constitutional considerations at the core
of purposive interpretation. I analyze the concept of democracy and point
out that democracy is a delicate balance between majority will, on one
hand, and fundamental values and human rights, on the other. Subjective
purpose reflects majority will. Objective purpose reflects fundamental val-
ues and human rights. The balance between the different elements of pur-
pose mirrors the balance between the different elements of democracy. In
this context, I discuss rule of law, separation of powers, and the role of the
judge in a democracy. These principles, in my view, point to purposive in-
terpretation as the most appropriate system of interpretation.

In chapter 11, I conclude Part 2 with a debate between purposive in-
terpretation and conflicting systems of interpretation. I analyze systems of
interpretation based on authorial intent (intentionalism), on the under-
standing of the text (new and old textualism), and on the approach of Pro-
fessor Dworkin and various pragmatists. I note that, while some similari-
ties exist between purposive interpretation and the other systems, there are
substantial differences. I discuss these differences and claim that purposive
interpretation is superior.

Finally, Part 3 evaluates how purposive interpretation acts upon the 
primary types of legal texts. Separate chapters address the interpretation 
of wills (chapter 12), contracts (chapter 13), statutes (chapter 14), and 
constitutions (chapter 15). I divide each of these types into subcategories
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that outline a more nuanced relationship between subjective and objective
purpose.

I am not a legal philosopher. I am a judge, interested in the theoretical
foundations of judicial activity, who seeks to formulate a judicial philoso-
phy for himself. This book expresses my judicial philosophy. It does not be-
long to the lofty heights of philosophical study, though it is based on philo-
sophical writing and occasionally critiques it. This book is intended
primarily for judges and lawyers, teachers of law and its students. It does
not attempt to describe specific discussions of specific issues, but rather to
offer a general theory that provides the reader with tools for independent
thought. Although most of my experience is with judicial work in Israel,
this book is not a book on Israeli legal interpretation. It is a book on pur-
posive interpretation in every legal system. I do, however, rely primarily on
sources from common law systems (England, the United States, Canada,
and Australia).

This book is a translation of major sections of the Hebrew text, Par-
shanut Tachlitit Bimishpat. It reflects the status of the law and the litera-
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Part One

I N T E R P R E T A T I O N





C H A P T E R  O N E

What Is Legal Interpretation?

1. DEFINITION OF LEGAL INTERPRETATION

On the Concept of Interpretation in Law

“Interpretation” in law has different meanings.1 Indeed, the word “inter-
pretation” itself must be interpreted.2 I define legal interpretation as fol-
lows: Legal interpretation is a rational activity that gives meaning to a legal
text.3 The requirement of rationality is key—a coin toss is not interpretive
activity. Interpretation is an intellectual activity,4 concerned with deter-
mining the normative message that arises from the text.5 What the text is
and whether it is valid are questions related to interpretation, but they are
distinct from it. I assume the existence of a valid legal text. The question
is what meaning to attach to that text. According to my definition, then,
interpretation shapes the content of the norm “trapped” inside the text.
The text that is the object of interpretation may be general (as in a consti-
tution, statute, case law, or custom) or individual (as in a contract or will).
It may be written (as in a written constitution or judicial opinion) or oral
(as in an oral will or a contract implied-in-fact). The word “text” is not lim-
ited to a written text. For purposes of interpretation, any behavior that cre-
ates a legal norm is a “text.”

1 See A. Barak, Parshanut B’mishpat [Interpretation in Law] 29 (1992) and citations
therein. See also W. Twinning and D. Miers, How to Do Things with Rules 166 (4th ed. 1999);
G. Gottlieb, The Logic of Choice 95 (1968); A. Barnes, On Interpretation 7 (1988); A. Mar-
mor, Interpretation and Legal Theory 13 (1992); A. Marmor, Positive Law and Objective Val-
ues 71 (2001).

2 See M.S. Moore, “Legal Interpretation,” 18 Iyunei Mishpat 359 (1994), and G.L.
Williams, “Language and Law,” 61 Law Q. Rev. 71, 392 (1945).

3 See C. Ogden and I. Richards, The Meaning of Meaning (10th ed. 1956); M.S. Moore,
“The Semantics of Judging,” 54 S. Cal. L. Rev. 151 (1981); R. Cross, Statutory Interpreta-
tion (J. Bell and G. Engle eds., 3d ed. 1995); H. Hart and A. Sachs, The Legal Process: Basic
Problems in the Making and Application of Law 1374 (W. Eskridge and P. Frickey eds., 1994);
A. Dickerson, The Interpretation and Application of Statutes 34 (1975).

4 See H. Kelsen, Pure Theory of Law 348 (Knight trans. from German, 2d ed. 1967).
5 See K. Larenz, Methodenlehre der Rechtswissenschaft (5th ed. 1983); R. Zippelius, Ein-

führung in die Juristische Methodenlehre (1971).



Constrictive Definitions of Legal Interpretation

The definition of legal interpretation at the core of this book is not the only
possible definition. Some theorists define interpretation more narrowly,
others, more broadly. Under a narrower or constrictive definition, there is
room for interpretation only in places where the text is unclear, such that
there are differences of opinion over it.6 Similarly, a constrictive definition
might restrict legal interpretation to finding the meaning that realizes the
intent of the legal text’s author.7 I do not adopt these definitions. Accord-
ing to my theory, every legal text requires interpretation. The plainness of
a text does not obviate the need for interpretation, because such plainness
is itself a result of interpretation. Even a text whose meaning is undisputed
requires interpretation, for the absence of dispute is a product of interpre-
tation. Realizing the intent of the author is the goal of one kind of system
of interpretation (subjective interpretation8). Interpretation, however, can
also give the legal text a meaning that actualizes objective standards (ob-
jective interpretation9). The definition of interpretation (in contrast to sys-
tems of interpretation within that definition) cannot be reduced to merely
giving meaning that realizes authorial intent.

Expansive Definitions of Legal Interpretation

Legal interpretation may also be conceptualized more expansively than my
definition permits. For example, Dworkin defines law itself as an interpre-
tive process:

Legal practice is an exercise in interpretation not just when lawyers interpret
documents or statutes but also generally. Propositions of law are not simply
descriptive of legal history, in a straightforward way, nor are they simply eval-
uative in some way divorced from legal history. They are interpretive of legal
history, which combines elements of both description and evaluation, but is
different from both.10

While Dworkin’s approach has been the subject of criticism,11 an evalua-
tion of his definition and the critique of it are beyond the scope of this
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6 See J. Wróblewski, The Judicial Application of Law 88 (1992).
7 See F.V. Hawkins, “On the Principles of Legal Interpretation,” 2 Jurid. Soc’y Papers 298,

307 (1860).
8 See p. 32, infra.
9 See p. 33, infra.
10 R. Dworkin, “Law as Interpretation,” 60 Tex. L. Rev. 529 (1982).
11 See M.S. Moore, “The Interpretive Turn in Modern Theory: A Turn for the Worse?”

41 Stan. L. Rev. 871 (1989); D. Patterson, “The Poverty of Interpretive Universalism: To-



book. Dworkin’s definition lies at the foundation of his philosophic proj-
ect, and I respect it. My definition, however, is narrower. It lies at the foun-
dation of a different project, whose concern is giving meaning to a legal
text. The two projects are distinct but interrelated. From Dworkin’s defi-
nition of interpretation, one can derive a system of understanding a legal
text such as a constitution or statute. In that sense, Dworkin’s (expansive)
theory of interpretation becomes one of a variety of systems of interpreta-
tion (as defined above).

The Limits of Interpretation in Law

My definition of interpretation raises a number of questions of classifica-
tion. The answers to these questions determine if the standards for inter-
preting a text can apply to additional legal activities. First, does resolving
(antinomic) contradictions in a given legal text constitute interpretive ac-
tivity? In my view, the answer to that question is yes. Imparting meaning
to a given text requires resolving internal contradictions within the text it-
self. Second, does resolving contradiction between different legal texts on
the same normative plane (two statutes, two contracts, two wills), or on
different normative planes (constitution and statute, statute and contract,
contract and will), constitute interpretive activity? Of course, giving mean-
ing to each of those texts constitutes interpretive activity, but does resolv-
ing the contradiction—based on the meaning given—constitute an inher-
ently interpretive activity? The question has no clear answer, other than
saying that it depends on the tradition of a given legal system. In my view,
however—and depending on the particularities of the legal traditions in
question—resolving contradiction between norms arising from different
texts is a non-interpretive activity. True, in resolving contradictions be-
tween different texts, we give meaning to a legal system. But this giving of
meaning constitutes interpretive activity only in Dworkin’s broad sense. It
does not constitute interpretation in the sense I give to the word. For ex-
ample, the rule of constitutional supremacy—that a statute which violates
a constitutional provision is invalid—is a rule that resolves contradictions,
but it is not a rule of interpretation. Third, does filling in a lacuna or gap
in a legal text constitute interpretive activity? The German legal tradition
distinguishes between ordinary interpretation (einfache Auslegung) and
supplementary interpretation (ergänzende Auslegung). Indeed, the answer
to this (third) question also depends on the legal tradition in question. I
personally distinguish between interpretation in the narrow sense—the in-
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ward the Reconstruction of Legal Theory”, 72 Tex. L. Rev. 1 (1993). See also C.A. 3798/94
Anonymous v. Anonymous, 50(3) P.D. 133, 174.



terpretation that gives meaning to a legal text—and interpretation in the
broad sense, which includes filling gaps in an incomplete text. The justifi-
cation in calling the second activity interpretive—if only in the broad
sense—stems from the fact that it does ultimately give meaning to a text,
determining the normative message arising from it. Referring to the addi-
tion of an implied term to a contract, Hoffman writes: “It may seem odd
to speak of interpretation when, by definition, the term has not been ex-
pressed in words, but the only difference is that when we imply a term, we
are engaged in interpreting the meaning of the contract as a whole.”12 For
this reason, I include correcting the language of the text, as in fixing a mis-
take, as part of interpretation in the broad sense.

Why do I insist on distinguishing between interpretation in its broad and
narrow sense? The standards governing these two activities are different.
Two separate and distinct systems govern the interpretation of an existing
text and the completion of an incomplete text. Sometimes, a judge is al-
lowed to interpret a text but is not allowed to fill a gap in it, as in the case
of a criminal statute. Of course, so long as we remain sensitive to the dis-
tinctions I note, there is nothing wrong with generally referring to both
kinds of activities as interpretive. The point is to avoid loading interpreta-
tion (in the narrow sense) with a burden it cannot bear. As we shall see, I
take the limits of interpretation (in the narrow sense) to be the limits of
language. An attempt to give the text a meaning that its language cannot
bear is a non-interpretive project. Trying to cram that project into inter-
pretation in its narrow sense distorts interpretation and undermines the le-
gitimacy of judicial activity.

Legal Meaning and Semantic Meaning

Interpretation in law is a rational process by which we understand a text.
Through interpretation, we come to know the normative message of a text.
It is a process that “extracts” the legal meaning of the text from its semantic
meaning.13 Interpreters translate the “human” language into “legal” lan-
guage. They turn “static law” into “dynamic law.” They carry out the legal
norm in practice. Legal interpretation turns a semantic “text” into a legal
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12 L.H. Hoffman, “The Intolerable Wrestle with Words and Meanings,” 114 S.A.L.J. 656,
662 (1997).

13 C.A. 708/88 Shefes & Sons, Ltd. v. Ben Yaka Gat, Engineering and Building Co., Ltd.,
40(2) P.D. 743, 747: “The basic rule of interpretation in contracts is that the interpreter must
choose the legal interpretation that realizes the intentions of the parties from among the se-
mantic meanings of the contractual ‘text’ ” (Barak, J.). See also F.A.R. Bennion, Statutory In-
terpretation 14 (3d ed. 1997) (distinguishing between the grammatical meaning and the legal
meaning).



norm—hence the distinction between the semantic meaning of a text and
its legal (or normative) meaning. The semantic meaning of a text is the to-
tality of all meanings that may be attached to the language of the text, in
the ideal lexicon of those who speak the language in question (the public
language) or in the private lexicon of the text’s author (the private code).
To interpret a text is to choose its legal meaning from among a number of
semantic possibilities—to decide which of the text’s semantic meanings
constitutes its proper legal meaning. The semantic meaning of the text de-
termines its semantic potential or semantic range of activity (the Bedeu-
tungsspielraum).14 The legal meaning carries this potential into practice.
Usually, a text has a single, unique semantic meaning in the context of a
given event, and that meaning also serves as the text’s legal meaning. In
these typical cases, there is complete identity between the text’s semantic
and legal meanings. All systems of interpretation will arrive at the same
meaning of the text. Because language can be vague and ambiguous, how-
ever, a text sometimes has a number of semantic meanings in the context
of a given event. Only one of these semantic meanings can serve as the
text’s legal meaning. The rules of interpretation become critical in these
“hard” cases.

Interpretation and Semantics

Semantics determines the totality of meanings that a text may have in its
language (public and private) for various potential fact patterns. We com-
prehend this totality through language. We understand the text because
the language in which it was created is a language we know. Indeed, the
linguist inquires into what meanings the text can “tolerate” in its language,
in light of the totality of potential contexts. In principle, there is no differ-
ence between determining the semantic meaning of a legal text and deter-
mining the semantic meaning of any other (nonlegal) text. Linguists ex-
amine the range of semantic possibilities for texts. They need to know the
rules of grammar and syntax customary in that language. They consult the
canons, based in logic, which help them understand the language.

Legal interpreters build on the work of the linguists who determine lin-
guistic range. Interpreters translate the language into law by pinpointing
or extricating a single, unique legal meaning. We may therefore conclude
that every interpreter of law is also a linguist,15 but that not every linguist
is an interpreter of law. I took this position in one case when I noted that
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14 Zippelius, supra p. 3, note 5 at 25. See also Bydlinsky, discussing the “courtyard of the
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15 See L.M. Solan, The Language of Judges (1993).



interpretation is more than mere linguistics, but rather requires us to find
the normative message arising from the text.16 The linguist ascertains the
meaning that the text is capable of bearing, in light of the range of possi-
ble contexts. In doing so, he or she sets the boundaries of interpretation.
The legal interpreter determines the meaning that the text must bear, in
the context relevant to legal interpretation. Many rules of interpretation
are simply linguistic rules, designed to ascertain the (linguistic) meaning
that may be given to the text. They in no way help to determine the text’s
legal meaning. Thus, for example, the interpretive principle that to express
or include one thing implies the exclusion of the other (expressio unius est
exclusio alterius) is merely a linguistic rule. It teaches us that from the “yes”
of the text, we can infer the “no” of another matter. This is a possible, but
not a necessary, linguistic inference. It does not establish an “interpretive”
principle. It establishes a “linguistic” principle.17

Interpretation, Systems of Interpretation, and Principles 
of Interpretation in Law

The systems of interpretation in law determine the standards by which in-
terpreters extract the legal meaning of a text from a variety of semantic
meanings. Principles of interpretation, which are simply principles of “ex-
traction” or “extrication,” thus derive from systems of interpretation. Prin-
ciples of interpretation are partly principles of language that establish the
range of semantic possibilities. They are also—and this is important for our
purposes—principles that govern how to determine a text’s legal meaning.
Interpretation in law determines the meaning of a legal text, and that
meaning varies according to the system of interpretation. A system of in-
terpretation based on authorial intent produces a different meaning than a
system that asks how a reasonable reader would understand the text. Each
system of interpretation produces its own principles of interpretation.
These principles are—in the words of Professor Hart18—secondary rules.
As secondary rules, they determine the scope or range of deployment of
the norm extracted from the (primary) text. Note that we have not yet
taken a position on the question of how to determine the text’s meaning.
That question depends on the system of interpretation and the principles
of interpretation derived therefrom. The system of interpretation may vary
from time to time and from legal system to legal system. We have so far as-
certained only the definition of interpretation. We have not yet addressed
what the proper system of interpretation is, and what principles of inter-
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16 H.C. 846/93, Barak v. National Labor Court, 51(1) P.D. 3, 10.
17 See p. 108, infra.
18 See H.L.A. Hart, The Concept of Law 94 (2d ed. 1994).



pretation derive from it. For example, I do not define interpretation as an
inquiry into the intent of the text’s author.19 That inquiry constitutes a
specific system of interpretation, one way of extracting the legal meaning
from its textual receptacle, but it does not define interpretation itself. We
must distinguish between the concept of interpretation, on the one hand,
and systems of interpretation, including the principles that derive from
them, on the other. There is only one definition of interpretation—ratio-
nally giving meaning to a text20—while there are many different systems
of interpretation and derivative principles.

“True” Interpretation and “Proper” Interpretation

Many jurists embark on a futile21 search to discover what the legal meaning
of a text “truly” is. A text has no “true” meaning. We have no ability to com-
pare the meaning of a text before and after its interpretation by focusing on
its “true” meaning. All understanding results from interpretation, because
we can access a text only after it has been interpreted. There is no pre-
exegetic understanding. At best, we can compare different interpretations of
a given text.22 The most to which we can aspire is the “proper” meaning—
not the “true” meaning. I therefore do not contend that purposive inter-
pretation is the true interpretation. My claim is that among the various sys-
tems of interpretation in a democracy, purposive interpretation is the best.
In no way do I negate the interpretive character of the other systems of in-
terpretation. I claim that there is no “true” meaning, but, unlike Fish,23 I
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19 For a definition in this vein, see B. Rüthers, Rechtstheorie (1999). See also P.S. Atiyah,
Essays on Contract 272 (1988).

20 See A. Corbin, 2 Corbin on Contracts: A Comprehensive Treatise on the Rules of Contract
Law (1960): “Interpretation is the process whereby one person gives meaning to the sym-
bols of expression used by another person.” See also E.W. Patterson, “The Interpretation and
Construction of Contracts,” 64 Colum. L. Rev. 833 (1964).

21 See H. Kelsen, General Theory of Norms 130 (M. Hartney trans., 1991): “In terms of the
positive law, there is simply no method according to which only one of the several readings of
a norm could be distinguished as ‘correct.’ ” See also J. Wróblewski, “Outline of a General The-
ory of Legal Interpretation and Constitutional Interpretation,” 32 Folia Iuridica 33, 71 (1987).

22 See P.G. Monateri, “Legal Doctrine as a Source of Law: A Transitional Factor and a His-
torical Paradox,” Rapporti Italiani, Academie Internationale de Droit Compare 19, 25
(1986): “The process is formed by the application of the various interpretative rules. . . . Be-
cause without this process the interpretandum is unknown, it follows that at the end we can
compare or oppose only different results derived by the application of different rules of con-
struction. . . . It is impossible to compare or oppose the result with the interpretandum itself.
It’s possible only to compare many interpretative results.” See also B. Bix, Law, Language and
Legal Determinacy (1993).

23 See S. Fish, Is There a Text in the Class? The Authority of Interpretive Communities, 330,
338 (1980).



do not contend that there is no text. Nor do I claim that the text does not
determine the boundaries of its interpretation. Quite the opposite: My claim
is that the limits of the text set the limits of interpretation.24 Within the lim-
its of a text, the normative message that arises is ascertained through inter-
pretation of the text, which cannot be proven “true” or “false.”

Interpretation and Validity

In order to narrow the focus on interpretation, let me distinguish ques-
tions of meaning from questions of validity, the former of which are the
subject of this book.25 The validity of a norm refers to the force of that
norm in law.26 Thus, for example, when the author of a text fails to meet
the requirements for establishing a norm in the legal system (like the proper
form of a contract or will), the norm does not enter into force. Similarly,
when an inferior norm contradicts a superior norm (like a statute contra-
dicting a constitution, or a contract contrary to public policy), the inferior
norm loses its force. The same applies to a later (and specific) norm that
contradicts an earlier (and general) norm. In situations like these, we eval-
uate the power of the norm in the legal world. We assume a norm of a given
scope, and we inquire into its validity.

A question about the text’s meaning, in contrast, inquires into the nor-
mative content of the text. Questions of content address the meaning that
the text should bear, while questions of validity deal with the status of the
norm extricated from the text that has been interpreted. Judges decide both
validity and interpretation, but the activity they undertake in each case dif-
fers in character, because each activity answers different questions. Rules of
validity focus on the norm, responding to the question, “Is norm X valid in
this system?” Rules of meaning focus on the text, responding to the ques-
tion, “What is the content (range of deployment) of text X?” These two in-
quiries are related, however, and it is not always easy to distinguish between
them. For example, one interpretive presumption requires that a text be
given a meaning that preserves the validity of the norm it contains (pre-
sumption of validity27). Furthermore, every text requires interpretation, and
its interpretation is a precondition for inquiring into the validity of the norm
to be extracted from the text. The inquiry as to whether or not the norm is
valid takes place against the backdrop of the given scope of the text from
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186 (4th ed. 1999) 155.
26 See Kelsen, supra p. 3, note 4 at 7,10.
27 Infra p. 173.



which it is extricated—and such scope is the product of interpretive activity.
Every question of validity must deal with questions of meaning, but not every
question of meaning raises issues of validity. As an empirical matter, most
legal traditions conflate questions of validity with questions of interpretation.
Thus, for example, Anglo-American judges treat contradictions between
norms of equal status—like the rule that a later norm trumps an earlier norm
(lex posterior derogat priori)—as questions of interpretation. There is no rea-
son to challenge that approach, so long as it is clear that once a judge estab-
lishes the meaning of each of the two norms, the rules for resolving the con-
tradiction between them are rules of validity, not meaning.

Interpretation and Political Regime

There is no “true” interpretation. We must seek, rather, proper interpreta-
tion. Hence, the interpretative system that is proper in a democratic regime
is not necessarily the proper system of interpretation in a totalitarian
regime.28 Each type of regime has a system of interpretation that suits it. For
example, when I assert that purposive interpretation is the most proper sys-
tem of interpretation, I limit this assertion to the context of a democratic
regime. Dissenters in a totalitarian regime might rightly prefer a literal sys-
tem of interpretation to purposive interpretation. The system of interpreta-
tion depends on the constitutional requirements in force, and both elements
are integrally related to the type of regime. In a given legal system, when the
regime type changes, the system of interpretation changes accordingly.

The Object of Interpretation

The object of interpretation is the text. The text is the interpretandum.
This is true of constitution and statute, case law and custom, contract and
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28 In my view, in a totalitarian regime, one should not use interpretation to express the
fundamental totalitarian principles of the regime. One should also avoid interpreting a law ac-
cording to the will of its totalitarian creator. In such a regime, the interpreter should privi-
lege textual interpretation. There has been substantial criticism of German judges in the Nazi
era who looked to the regime’s fundamental totalitarian values in interpreting laws. See I.
Müller, Hitler’s Justice (D. Schneider trans., 1991); B. Rüthers, Die unbegrenzte Auslegung:
Zum Wandel der Privatrechtsordnung im Nationalsozialismus (1973); M. Stolleis, The Law
under the Swastika (T. Dunlop trans., 1998). Similarly, apartheid-era South African judges
have been criticized for giving expression to legislative intent (which favored Apartheid), in-
stead of the fundamental values of the system, which reflected the fundamental values of the
common law. See D. Dyzenhaus, Judging the Judges, Judging Ourselves: Truth, Reconciliation
and the Apartheid Legal Order (1998); D. Dyzenhaus, Hard Cases in Wicked Legal Systems:
South African Law in the Perspective of Legal Philosophy (1991). See also C. Sunstein, “Must
Formalism Be Defended Empirically? 6 U. Chi. L. Rev. 636 (1999).



will. Interpretive activity extracts or extricates the legal (constitutional,
case-law, contractual, etc.) norm from its semantic vessel. We should, how-
ever, distinguish between the language that anchors the legal norm and the
legal norm extracted from the language.29 The norm extracted from the
text is the product of interpretation. It is not the object of interpretation.
The text is the object of interpretation. Consider, for example, a contract
between Rueben and Simon for the sale of an asset that does not specify
the time of delivery. A few norms might arise from the text: the legal ob-
ligation to deliver the asset immediately, within a year, or within a reason-
able time. Through interpretation, we determine that the norm arising
from the text is the legal obligation to deliver the asset within a reasonable
time. The contract (as a text) and the contract (as a norm) are not the same
thing. Interpretation engages the text, producing the norm. The norm pre-
sents itself to the interpreter after he or she has interpreted the text. In their
role as interpreters, judges are not concerned with the status of the norm,
its validity, or its relationship to other norms. For example, interpretive
rules do not regulate the relationship between a superior norm (like a con-
stitution) and an inferior norm (like a statute). The object of interpretation
is the text of the constitution and the text of the statute. Once an inter-
preter extracts the norm from them, the interpretive work ends, and the
non-interpretive work, establishing the norm’s validity and status, begins.
More precisely, in order to interpret each text, one must consider other rel-
evant texts and the norms extracted from them. A judge’s interpretation of
the text of a constitution affects judicial interpretation of the text of a
statute. Once judges have interpreted the different texts and extracted the
legal norms from them, however, they face additional questions—like the
validity of the statute and its relationship to the constitution—that are not
questions of interpretation. Although a given legal tradition may treat these
questions as interpretive, we ought to distinguish between these different
types of questions. Henceforth, when I refer to legal interpretation, I refer
to the interpretation of a legal text.

“A Plain Text Needs No Interpretation”

Every text requires interpretation. A text cannot be understood without
being interpreted. As Professor Wigmore put it, “The process of interpre-
tation, then, though it is commonly simple and often unobserved, is always
present, being inherently indispensable.”30 We access a legal text only after
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29 See G. Hassold, “Strukturen der Gesetzesauslegung,” Festschrift für Karl Larenz 214
(1983).

30 See J.H. Wigmore, Evidence §2459 (Chadbourn Rev., 1981).



we have interpreted it, consciously or unconsciously. A text has no pre-
interpretive meaning.31 Professor Tedeschi was quite right in noting that

In claris non fit interpretatio (clear rules do not require interpretation): That
saying may not be classical Roman, but it is held sacred because of its long tra-
dition, and it is well known by jurists everywhere. However, contemporary
scholars increasingly realize the naiveté of the conception it implies—namely
that the rule, if not the “clear” rule, can speak for itself. Another person’s
thought cannot act upon us unless we comprehend it. It is our very cooper-
ation in that comprehension that constitutes the interpretive process, whether
the interpretation is tiresome and difficult or done easily and without our
noticing. And here, in this last instance, the interpretation will come, and it is
precisely the ease and confidence with which it is done that allows us to con-
clude that the text or behavior in question is indeed clear.32

Indeed, the determination that a text’s instructions are plain, and thus do
not require interpretation, is an interpretive determination that succeeds,
rather than precedes, the interpretive act. Characterizing a text as “unclear”
is a result of the interpretive process, not an occasion to begin it.33 In some
cases, judges unconsciously determine the text’s degree of clarity through
interpretation, ironically thus concluding that the text has a plain meaning
and need not be interpreted.34 For other texts, the process takes place con-
sciously—hence the conclusion that the text is unclear and must be inter-
preted. The assertion that a “plain” text does not require interpretation is
not only incorrect, it is also dangerous, because it masks an unconscious
act of interpretation. Indeed, the real question is not whether a plain text
requires interpretation. The real question is what rules of interpretation are
needed to arrive at the text’s plain meaning.

While some trends in case law and legal literature insist that not every
text requires interpretation, their proponents define interpretation more
narrowly than I do. Those who believe that not all texts need be interpreted
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31 See C. Sunstein, “Interpreting Statutes in the Regulatory State,” 103 Harv. L. Rev. 405,
411 (1989).

32 G. Tedeschi, Masot B’mishpat [Essays in Law] 1 (1978). See also H.C. 47/83 Air Tour
(Israel) Ltd. v. Chair of the Council for Antitrust Oversight, 39(1) P.D. 169, 176: “Every
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are ‘clear’ ” (Barak, J.). See also Cr.A. 928/80 Gov Ari Ltd. v. Netanya Local Planning and
Construction Council, 35(4) P.D. 764, 769: “Even the simplest and clearest instruction ap-
pears before us in its simplicity only after we have transferred it, consciously or unconsciously,
through the melting pot of our interpretive grasp” (Barak, J.).

33 See R. Dworkin, Law’s Empire 352 (1986): “The description ‘unclear’ is the result rather
than the occasion of Hercules’ method of interpreting statutory texts.”

34 See F. Schauer, Playing by the Rules 207 (1991).



define interpretation as “deciphering an unclear text by selecting from
among a number of possibilities that may be consistent with it.”35 If they
define interpretation as such, my disagreement with them is a matter of se-
mantics. I may disagree with the appropriateness of their definition, but
that debate is secondary. 

Does a Plain Text Exist?

Even a plain text requires interpretation, and only interpretation allows us
to conclude that its meaning is plain. That does not, however, mean that no
text is plain.36 To the contrary: The vast majority of legal texts have plain
meanings in the vast majority of cases. Only in a minority of cases is a text
unclear—in other words, after a preliminary interpretive process (conscious
or unconscious), the text still allows for more than one correct solution.
Most cases that come before a court fall into this latter category. Indeed, it
is impossible to formulate a text that will be clear in every circumstance. We
have yet to find a linguistic formulation that covers every possible situation.
We can, however, formulate a text that is likely to be unclear only in a tiny
number of circumstances. By insisting that all texts, including “plain” texts,
must be interpreted, I do not mean to take the pressure off drafters of texts
to strive for precision. I agree with Friedmann’s assertion that

While no drafter can anticipate and address every potential development, de-
viant, unexpected developments are the exception, not the rule. In the ab-
sence of such development, parties should turn to a drafter who knows his or
her work and who can express their intentions clearly. Parties have a right to
expect that, should their document come before a judge, the judge will un-
derstand their intentions.37

Interpreting an Existing Text and Creating a New Text

Most legal systems say that a judge is “authorized” to interpret an existing
text, but not to create a new text (nor to alter an old text). The judge’s job
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is to interpret a constitution or statute, not to invent (or change) it. The
judge is “authorized” to interpret a contract created by the parties. He or
she is not “authorized” to draft a new contract. The judge interprets a will
made by the testator. The judge is not authorized to make a new will for
the testator. At its core, this approach is correct. “Authorization” to alter
a text belongs to its author, not its interpreter. Statements in the literature
to the effect that court decisions or changes in court decisions brought
about change in the text itself are just metaphors.38 The law delineates the
various ways that a text may be altered, but judicial interpretation is not
one of them. However, in their non-interpretive capacities, judges do go
beyond just interpreting the text to create a new one. In the case of con-
tracts, parties may conduct negotiations, and because of one party’s lack of
good faith, the negotiations fail to produce a contract. In some of these
cases, the court has authority to decide that because a party violated the
principle of negotiating in good faith, the court will treat the parties as
though they entered into the contract they were to have created. Judges
filling in gaps in contracts engage in similar activity. Filling in a gap involves
creating a new text. When a judge corrects a mistake in the contract, he or
she changes the contract. As Professor Atiyah noted:

That courts do not make contracts for the parties is an oft-repeated dogma.
But . . . this is misleading. In practice, many contracts are held to exist by the
courts in circumstances in which the parties did not intend to create one, or
did not realize that they were creating one.39

The same is true for wills. Judges sometimes are “authorized” to deviate
from the language of the will, as when they fill in a gap in the will40 or cor-
rect it. In that case and in others, the will that is executed differs from that
written by the testator. The judge has “made” a will for the testator. Judges
engage in a similar creative activity in the field of statutes. Judges have the
authority to fill in gaps in statutes41 or to correct mistakes, and in doing
so, they create new texts. Nevertheless, there is a distinction between in-
terpreting the text and creating it. In each case in which a judge is autho-
rized to create a new text or to correct an existing text, he or she does en-
gages in non-interpretive activity, relying on non-interpretive doctrines.42
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2. THE LIMITS OF INTERPRETATION

The Importance of the Problem

What are the limits of interpretation? When is an activity “interpretive,”
and when does it cease to be “interpretive”? When is it possible to reach a
particular result by interpreting the text—either through an original inter-
pretation, or through a new interpretation that alters a prior one—and
when is it necessary to change the text, in order to reach the same result?
For example, when must the constitution be changed—something that in-
terpretation cannot do—and when does it suffice to reinterpret existing
text?43 Take an example considered by Peczenik:44 The articles of associ-
ation of a nonprofit organization declare that “every chess player is eligi-
ble to be a member of the organization.” To say that anyone who has
played chess is eligible to be a member is an interpretive conclusion. We
could also interpret the organization’s directive constrictively—that mem-
bership is limited to those who are formally ranked in chess competitions.
Barring the unranked chess player from membership is a constrictive in-
terpretation, but it is still interpretation. Similarly, we can expand the def-
inition to include all candidates who know the rules of the game, even if
they themselves have never played. Such definition is expansive but still
within the bounds of interpretation. However, does limiting membership
to champions constitute a (constrictive) interpretive decision? Does allow-
ing bridge players to join constitute an (expansive) interpretive decision? 

The answer to these questions is important45 for two reasons: First, the
boundaries of interpretation establish the legitimacy of the interpretive ac-
tivity. Judges have authority to interpret legal texts. Indeed, by creating a
legal text, an author delegates power to a judge to interpret it. The princi-
ple of separation of powers—which authorizes judges to adjudicate dis-
putes—legitimates this delegation. In order to adjudicate, judges must in-
terpret the text at the center of a dispute.46 In their role as interpreters,
judges may not create a new legal text. When they finish their interpretive
activity, the legitimacy of judicial activity—derived from the principle of
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separation of powers and delegation of authority from author to judge—
ends too. Judges who act outside the boundaries of interpretation must
find an alternative source of legitimacy for their actions; the system of in-
terpretation does not provide it. Thus, for example, judges are authorized
to interpret criminal statutes. They are not authorized to fill in gaps in ways
that define new crimes. It is therefore important to know when judges
(properly) interpret criminal statutes and when they (improperly) fill gaps
in criminal statutes. The second reason we should differentiate between in-
terpretive and non-interpretive activities is inherent to the different crite-
ria that guide each activity. Interpreting a statute, contract, or will impli-
cates different criteria than filling in a gap in each.

Difficulties in Determining the Limits of Interpretation

It is not easy to determine the limits of interpretation.47 The line between
interpretive and non-interpretive activity is blurred, and dependent on the
given legal tradition and the legal system’s culture. Thus, for example, the
common law considers resolving contradictions between two norms of
equal status to be an act of interpretation. By contrast, resolving a contra-
diction between two norms of unequal status is considered to be part of
constitutional or administrative law, not interpretive activity. Furthermore,
some legal doctrines apply to both interpretive and non-interpretive activ-
ity. For example, the common law employs a doctrine of good faith in in-
terpreting a contract and in filling in a contractual gap. Judges contribute
to this confusion with their tendency to present all their actions as inter-
pretive. They presume that, in doing so, they will enjoy the legitimacy that
interpretation confers on judicial activity. Judges sometimes “cram” non-
interpretive activities into interpretative limits, blurring the distinction be-
tween giving meaning to a text and acting beyond it. When a statute for-
bids dogs from entering a municipal park, determining that the ban extends
to lions, too, is non-interpretive activity. Conferring a meaning to the word
“dog” to include a lion blurs the distinction between interpretive activity—
according to which the word “dog” does not extend to lion—and non-
interpretive activity, which may extend the ban on dogs in the park to 
include lions, as well. To make things even more confusing, judges some-
times exhibit the opposite tendency, namely to exempt themselves from the
rules of interpretation by characterizing essentially interpretive activity as
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non-interpretive. This occurs, for example, in interpreting principles that
appear in legislation, like “morality” or “justice.” Some view interpreting
these principles as non-interpretive activity, to be governed by the legal sys-
tem’s general directions on how to fill in a gap in legislation. In doing so,
they blur the distinction between interpreting a statute and filling in its gaps.

Language and the Limits of Interpretation

What, then, are the boundaries of interpretation? Tribe says that, because
of the multiplicity of systems of interpretation, all that can be said is that
the boundary of interpretation is set by the good faith of the interpretive
process.48 In his opinion, there are no additional standards, because we
have no standards with which to select among the various systems of inter-
pretation. I accept that there are numerous systems of interpretation, most
of which I cannot disqualify as illegitimate. When I claim that most, if not
all—except for purposive interpretation—are improper, I do not claim that
they exceed the bounds of interpretation. From my point of view, in order
for a system to be interpretive—to belong to the interpretive family of
law—it must adhere to one critical principle: Interpretation is a rational ac-
tivity that gives a legal text a meaning that it can bear in its language (pub-
lic or private). This condition is both necessary and sufficient for the exis-
tence of a system of interpretation. The good faith of the interpretive
process and the way it is applied within a legal community—the very exis-
tence of which restricts the character of the interpretive answer—operate
internally within a particular system of interpretation. They do not define
the outer limits of interpretation. Indeed, my position is that the limits of
the text set the limits of interpretation in law, and the limits of language 
set the limits of the text. An activity is interpretive if it confers meaning on
a text that is consistent with one of its (explicit or implicit) meanings, in the
(public or private) language of the text. Giving a text meaning beyond its
semantic meaning is not an act of interpretation, and it must rely on non-
interpretive doctrines. Interpretation ends at the point at which language
ends.49 Furthermore, interpretation can give a text an expansive or a con-
strictive meaning; the meaning may be natural to the language or innova-
tive. But we must insist that interpretation confer upon the text a meaning
that it is capable of bearing in the language in which it is expressed.

18 C H A P T E R  O N E

48 Tribe, supra p. 15, note 38 at 92.
49 J. Steyn, “Interpretation: Legal Texts and Their Landscape,” in The Coming Together

of the Common Law and the Civil Law 73, 81 (B. Markesinis ed., 2000): “The judge must
concentrate on the different meaning which the text is capable of letting in. What falls be-
yond that range of possible meanings will not be a result attainable by interpretation. Princi-
ples of institutional integrity which bind all judges set those limits for judges.”



Every meaning that an interpreter gives a legal text must have an
Archimedean foothold in the language of the text. True, the interpreter is
not a linguist. But linguistics sets the boundaries of legal interpretation. An
interpreter may not give a text a meaning that a linguist could not give it.
Justice Frankfurter said as much, noting that “While courts are no longer
confined to the language, they are still confined by it.”50 I accept the view
that language is not the most important thing. I begin with language, but
I do not end with it. Nevertheless, the end of every interpretive process
must remain within the bounds of language. The statement that language
sets the limits of interpretation is not a statement about hermeneutics. I do
not claim that the interpretation of every text is limited to the language of
the text. In some disciplines, like literature, the interpreter may give the
text a meaning that it cannot bear in its language. It is for each discipline
to decide whether the interpretation is “legitimate.” Hermeneutic theory
does not require one or another solution. My claim that language sets the
limits of interpretation is a constitutional claim, and I limit it to legal texts. 

According to the principle of separation of powers, a judge’s constitu-
tional role as interpreter is to interpret a text created by those authorized
to do so. In their capacity as interpreters, judges do not have the author-
ity to create new texts. Any such authority lies outside the rules of inter-
pretation. Judges are not authorized to create a will for a testator, but
rather to interpret an existing will. The language of the will (private or pub-
lic) sets the boundaries of the judge’s role in interpreting the will. This con-
clusion derives from the constitutional principle of the autonomy of the
private will. Judges who create wills must ground their authority in non-
interpretive rules, such as the rule allowing a judge to correct a mistake in
a will by recognizing the will that the testator wanted to make, but failed
to create because of the mistake. Such is the case, also, in interpreting con-
tracts. Giving a contract a meaning that it cannot bear (in its private code
or public language) offends the autonomy of the parties to the contract
and violates the constitutional role of the court as the interpreter of an ex-
isting text, not the author of a new text. Judges seeking to create new con-
tractual texts must ground their activities in non-interpretive doctrines, like
filling in contractual gaps or correcting a contract. A similar approach ap-
plies to statutory interpretation. Judges have no authority to give a statute
a meaning that its language cannot bear. Lord Reid took this stance, say-
ing that

It is a cardinal principle applicable to all kinds of statutes that one may not for
any reason attach to a statutory provision a meaning which the words of that
provision cannot reasonably bear. If they are capable of more than one mean-
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ing then one can choose between those meanings, but beyond that one must
not go.51

Constitutional considerations of democracy, rule of law, and separation of
powers bar judges from conferring on the language of a statute a meaning
that it cannot bear. As Hart and Sachs said:

The proposition that a court ought never to give the words of a statute a
meaning they will not bear is a corollary of the proposition that courts are
bound to respect the constitutional position of the legislature and the consti-
tutional procedures for the enactment of legislation.52

The legislature enacts a statute using particular language. That language
sets the outer limits of any possible interpretation. The democratic legisla-
ture enacts a statute using particular tools of expression. Those tools of ex-
pression must be given meaning. One cannot read into them what they do
not contain. Judges as interpreters are not authorized to write the statute
anew. They must interpret the statute that the legislature created. If they
change the text of the statute—either add or delete—they must rely on
non-interpretive doctrines, like the rule for filling in a gap in a statute. 

These principles also apply to constitutional texts. A constitution is not
a metaphor. Constitutional principles of separation of powers, democracy,
and rule of law restrict interpreters from giving the language of the con-
stitution any meaning they desire. True, constitutions are characterized by
a high frequency of vague terms and phrases that can mean a number of
things, acting as air valves that can open in different directions. Language,
however, continues to restrict constitutional texts. Open-ended language
is not infinitely malleable. Even vague phrases have semantic boundaries.
The language of a constitutional text sets the boundaries of constitutional
interpretation. Constitutional texts have no special interpretive status.
There must be at least a minimal semantic connection between the se-
mantic meaning of a constitutional text and its legal meaning. Interpretive
activity in law is shackled to the language of the text—it ends where the
language of the text ends.

Kelsen aptly compared the language of the text to the frame of a pic-
ture.53 As we have noted, interpretive activity gives meaning to the picture
inside the frame. It cannot operate outside the frame.54 A meaning not se-
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mantically grounded in the explicit or implicit language of the legal text is
a meaning that an interpreter cannot reach through interpretation and thus
he or she must rely on non-interpretive doctrines. When a will states that,
at the testator’s death, his property will pass to “my wife, Dina,” it is an act
of interpretation for the judge to decide if Dina is eligible for the inheri-
tance, despite the fact that the couple separated between the time the tes-
tator made the will and the time he died. However, the judge would act
outside the bounds of interpretation if he or she ruled that the heir desig-
nated by the will is Nancy, whom the testator married after divorcing Dina.
There is no interpretive way of reading the words “to my wife, Dina,” as
meaning, “to my wife, Nancy.” Of course, things would be different if the
testator designated his heir as “my wife.” In that situation, the conclusion
that the heir is Dina (his wife at the time the will was made) or Nancy (his
wife at the time the testator died) is an interpretive conclusion, and the out-
come will vary, depending on the system of interpretation used. All systems
of interpretation must respect language for its role in establishing a frame-
work beyond which the judge, as interpreter, may not act.55

The Text’s Language and Structure

By allowing the language of the text to set the boundaries of its interpre-
tation, we focus on more than just the express meaning of the text. We also
take into account the implied language.56 This “implicit” meaning may be
inferred from an individual provision or from the structure of the text and
the totality of its provisions.57 As Tribe wrote, referring to the United
States Constitution,

The Constitution’s “structure” is (borrowing Wittgenstein’s famous distinc-
tion) that which the text shows but does not directly say. Diction, word repe-
titions, and documentary organizing form (e.g., the division of the text into
articles, or the separate status of the preamble and the amendments), for ex-
ample, all contribute to a sense of what the Constitution is about that is ob-
viously “constitutional” as are the Constitution’s words as such.58
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These words are true of all legal texts. The language of the text is not just
words that can be looked up in a dictionary. The language of the text in-
cludes what we can infer from the text, its structure, organization, and the
relationship among its different provisions. Tribe writes:

The text of the Constitution is not just words but also spaces, often gaps
arranged in telling ways, not simply ambiguities around the edges—spaces
which, it may truly be said, structures fill and whose patterns structure de-
fines.59

But what is the semantic border that even structural considerations cannot
cross? We should not use structural arguments as a green light to introduce
into the text things that it does not contain. Sometimes, we can tell from
the structure of the text that a lacuna or gap exists. The structure of the
text cannot fill in this gap, so we need to rely on non-interpretive doc-
trines.60 Structural arguments cannot exceed the implied meaning of the
text,61 and there is a distinction between implied meaning and a textual
gap. By analyzing the structure of a text, we can extract what is written be-
tween the lines, but we cannot add lines that are missing. For that, we need
non-interpretive doctrines.

Language and “Non-Interpretive” Doctrines

In the 1970s and 1980s, U.S. constitutional scholars developed a theory
of interpretation that allowed the words of a constitution to be given a
meaning that does not take the semantic meaning of the words into ac-
count. In their view, the language of a constitution is only presumptively
binding. Professor Brest championed the idea of “noninterpretivism”62—
the constitutional text is so “open” that nothing in it sets the boundaries
of interpretation. This theory misunderstands that even an open text has
limits. As for “non-interpretive” techniques, in truth, they are in every way
interpretive. As Grey writes, “We are all interpretivists; the real arguments
are not over whether judges should stick to interpreting, but over what they
should interpret and what interpretive attitude they should adopt.”63
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Language sets the boundaries and limits of every interpretive technique.
No interpretation is without semantic restrictions, set by language. The phrase
“non-interpretive technique of interpretation” is a contradiction in terms.64

The binding nature of a text is not presumptive but rather mandatory.

Additional Limits of Interpretation: Rationality

Is language the only determinant of interpretive limits? Is it a necessary and
sufficient condition? Is every one of a text’s potential semantic meanings
also an interpretive meaning? Does flipping a coin to choose among those
meanings constitute an act of interpretation? Can we say that a coin toss is
interpretive, even if it is a clumsy and flawed act of interpretation? The
question is apt. Some would say that clumsy and flawed interpretation—
even if barred by a particular legal system—is nonetheless interpretation.
Others would reject that idea, holding that interpretation is limited to a
rational-intellectual attempt to understand a text. I belong to the second
school of thought. There is a distinction between the rational activity of 
interpretation and its result. An interpreter must assume a cognitive-
intellectual stance toward the text. A coin toss is not just clumsy or flawed
interpretation—it is not interpretation at all. We cannot reconcile its arbi-
trariness with a normative understanding of the interpretive process.

Does all rational activity that attempts to understand a text fall within
the bounds of legal interpretation? Don’t the conventions of the legal com-
munity set the limits of interpretation? Can’t we say that any interpretative
system not accepted by a given interpretive community falls outside the
limits of interpretation? In my opinion, we should distinguish between the
interpretative project on the theoretical level (the theoretical essence of in-
terpretation) and a system of interpretation in force within a particular legal
system (the legitimacy of a particular system of interpretation). When I say
that language sets the limits of interpretation, I refer to the essence of in-
terpretation, not the legitimacy of one or another system of interpretation
within a legal system. A judge who interprets a law using a system of in-
terpretation not valid in his or her legal system engages in interpretive ac-
tivity, even if it is illegitimate.

Does Language Have Limits?

If interpretation is bounded by language, what, if anything, binds lan-
guage? Semantic theory teaches us that language is not a precision instru-

W H A T  I S  L E G A L  I N T E R P R E T A T I O N ? 23

64 P. Hogg, “The Charter of Rights and American Theories of Interpretation,” in Cana-
dian Perspectives of Legal Theory 376 (R. Devlin ed., 1991): “Noninterpretivism is nonsense.”



ment. Learned Hand said that “words are temperamental.”65 Language
does not take on a single, unique meaning in the consciousness of every
listener. As Justice Holmes noted, “A word is not a crystal, transparent and
unchanged, it is the skin of a living thought and may vary greatly in color
and content according to the circumstances and the time in which it is
used.”66 Language is not, however, infinitely malleable. It may be vague,
ambiguous, and capable of meaning different things in different contexts.
But language cannot take on any meaning an interpreter wishes. If it did,
the principle would collapse unto itself.67 If language has no meaning, then
there is no meaning to the statement that language has no meaning.68 As
Justice Scalia aptly said about words, “They have meaning enough, as the
scholarly critics themselves must surely believe when they choose to express
their views in text rather than in music.”69

Life experience teaches us that people communicate. They understand
each other. When the law sets the speed limit at 55 miles per hour, it issues
an instruction that is usually clear. We do not think that a speed limit of 55
miles per hour means that parliamentary elections are governed by the prin-
ciple of equality. If every instruction, in every context, were ambiguous or
vague, it would be impossible to conduct normal life in either society or
law. The words we use communicate a clear message at least some of the
time.70 The fact that the message is not always clear does not mean there
are no circumstances in which words communicate a clear meaning. If an
ordinance bans “vehicles” from a public park, it may not be clear to me
whether a Ford with no wheels is a “vehicle.” I know, however, that a Ford
with wheels is a “vehicle”—and that its driver is not. It is meaningless to
say that language has no bounds, or, in the well-known words of Humpty
Dumpty:

‘When I use a word,’ Humpty Dumpty said, in rather a scornful tone, ‘it
means just what I choose it to mean—neither more nor less.’ ‘The question
is,’ said Alice, ‘whether you can make words mean so many different things.’
‘The question is,’ said Humpty Dumpty, ‘which is to be master—that’s all.’71

Humpty Dumpty can use words as he pleases and make up his own words.
But if Humpty Dumpty wants to rely on language as a means of commu-
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nication, he must use words according to their accepted meaning in the
given language. Hart and Sachs have this to say about Humpty Dumpty’s
system:

In the world of nonsense he may have been right. But in the world of sense
he was wrong. Language is a social institution. Its successful functioning de-
pends upon commonly accepted responses to particular verbal symbols used
in particular kinds of contexts. These responses are social facts. A particular
user of the language may play tricks with it and assign his own private mean-
ing to particular symbols in it. But he cannot unilaterally alter the social facts
of other people’s responses. He can affect those responses, if at all, only as
people generally come to understand and accept his own originally private
meanings.72

Language is neither infinite nor boundless.73 It may contain a range of pos-
sibilities, but that range is finite. Language has a maximum and mini-
mum.74 It has limits like, in Justice Cheshin’s words, a casing that, if
stretched too far, will tear.75 An interpreter cannot give a text any mean-
ing he or she wishes. The limits of language set the limits of interpretation.
A number of systems of interpretation operate within the limits of lan-
guage, and we must choose the best among them. We therefore reject 
free systems “of interpretation” that allow an interpreter to give a text 
any meaning he or she desires. There is nothing interpretive about those
systems—they replace basic linguistic and jurisprudential principles with
nihilism.
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74 M. Radin, “Statutory Interpretation,” 43 Harv. L. Rev. 863, 866, 879 (1929–30).
75 C.A. 6339/97 supra p. 20, note 54 at 253.



3. BASIC PROBLEMS IN INTERPRETATION

The Relationship between the “Form” of a Text and Its “Substance” 

What accounts for the existence of different systems of interpretation? Why
isn’t the semantic meaning of a text identical to its legal meaning? The lim-
its of language76 and of the text’s author account for these characteristics
of interpretation. The author of a text establishes a general rule that, by its
nature, deals with typical situations. The interpreter must decide how the
rule applies to a specific instance. The generalization always applies to more
situations than the author anticipated; otherwise, he or she would have
listed each specific situation. This is the challenge of interpretation—to de-
cide what the general rule means in specific factual situations. As Aristotle
noted,

[A]ll law is universal but about some things it is not possible to make a uni-
versal statement which shall be correct. In those cases, then, in which it is
necessary to speak universally, but not possible to do so correctly, the law
takes the usual case, though it is not ignorant of the possibility of error. And
it is none the less correct; for the error is not in the law nor in the legisla-
tor but in the nature of the thing, since the matter of practical affairs is of
this kind from the start . . . for when the thing is indefinite the rule also is
indefinite.77

As human beings, we depend on interpretation.78 The shortcomings of
language and of the author make it impossible for a text to mean the same
thing in every circumstance. Those shortcomings compel the interpreter
to look beyond the text for criteria by which to understand it. They ne-
cessitate consideration of a text’s environment, in order to understand it.79

It is not hard to see that they also necessitate a search for the substance of
the text as a device for understanding the text. The foundational problem
in interpretation—the hallmark of every theory of interpretation of every
legal text—is the appropriate relationship between the text and its envi-
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ronment,80 between the text and the context, between the “form” and the
“substance,”81 between the verba and the voluntas.82

Some scholars assume that primitive legal systems tend to prefer form
(language, text) over substance, while more modern legal systems tend to
prefer substance over form.83 In reality, older legal systems sometimes ex-
pressed the substance, not just the form (language), of a text, and modern
systems sometimes tend to emphasize form (language) over substance.84

Most perspectives on interpretation lie somewhere along the spectrum be-
tween those two points, trying to strike the proper balance between “form”
and “substance.” This dichotomy, while important to interpretive theory,
also exists in other areas of law and has been part of law from its incep-
tion:85 the distinction between “formalism” or “literalism” and “realism”
or “substantivism”; between “form” and “content”; between “formal jus-
tice” and “substantive justice.” In interpretation, shall we adopt a “formal-
formalist” approach, deriving the meaning of the text internally, exclusively
from within, or a “realistic-substantive” approach, deriving the text’s
meaning not only from within but also from the context surrounding it—
and if so, which context? The philosophical perspective that stands for “for-
mal justice,” “form,” and “formalism” usually translates into a system of
interpretation that focuses on the text and language. The philosophical per-
spective that stands for “substantive justice,” “substance,” and “realism”
usually translates into a system of interpretation that focuses on the “sub-
stance” of the text, or the spirit encompassing it. Most modern86 inter-
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80 W. Blatt, “The History of Statutory Interpretation: A Study in Form and Substance,”
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pretive theories fall somewhere in between, just as most philosophical
schools of thought fall somewhere in between. In this book, I do not seek
only form or only substance, but rather a way to understand the form, and
to develop it in light of its substance. The interpreter does not deal with
form alone, because divorced from its substance, form has no vitality. The
interpreter does not deal with substance alone, because divorced from
form, the substance cannot be actualized. The interpreter works with the
form of the text, guided by its substance. “To know the laws,” according
to a Roman saying, “is to grasp not just the words but the divine power”
(scire leges non hoc est verba earum tenere sed vim ac potestatem). The foun-
dational question in interpretation is how much form controls substance,
or vice versa. To answer that question, we must first ask three secondary
questions, discussed below.

(Subjective) Intent or (Objective) Goal

The first secondary question: What is the substance that gives meaning
to the form? Is it the subjective intent of the text’s author or the objec-
tive goal of a reasonable author? If it is the latter, then what is that goal?
Do we interpret a constitution according to the intent of the framers, or
according to modern values? Do we interpret a statute according to the
intent of the legislators, or according to contemporary needs? Do we in-
terpret a contract according to the joint intent of the parties, or accord-
ing to its reasonable goal? Do we interpret a will according to the intent
of the testator, or according to the (objective) values of the legal system?
Generally, subjective and objective substance overlap, such that the in-
tent of the author and the objective goal of the text point in the same
direction. In the rare instances of contradiction between subjective in-
tent and objective need, however, which one trumps? How do we re-
solve this schizophrenia in the substance of the legal text? Is there a sin-
gle, unique formula that decides which substance takes precedence?
Does that order of preference hold with equal force for every legal text?
Or does the internal relationship between the subjective and objective
substance vary by category of text and by individual text? What cate-
gories of texts are relevant? If we assume that the joint intent of the par-
ties to a contract takes precedence over the objective purpose of the 
contract, must we then conclude that the intent of the constitutional
founders trumps the contemporary needs of members of society? And if
we say that the results need not be consistent across individual texts or
categories of texts, which rules apply to each case, and what justifies the
inconsistency?

28 C H A P T E R  O N E



“True” Intent or “Expressed” Intent

The second secondary question assumes that the intent of the author is rel-
evant to understanding the text he or she has created. It asks: Is the (sub-
jective) intent of the text’s author his or her “true” intent, which an inter-
preter may learn from any source? Or is it the author’s “expressed” intent,
which an interpreter learns from the legal text itself. The scholarly litera-
ture divides between supporters of the will theory (Willenstheorie) and the
expression theory (Erklärungstheorie). True intent is the psychological-
historical intent of the legal text’s author: the founders of the constitution,
the legislators of a statute, the parties to a contract,87 and the testator of a
will. According to will theory, in each case the interpreter must consider
the “true” intent of the text’s author, which he or she may learn from the
text or from sources external to it. Such intent may be realized through the
text. The interpreter understands the language of the text against the back-
drop of its author’s “true” intent, not what he or she might infer the in-
tent to be just from reading the text. The issue is not the intent that
emerges from reading the text, but rather the message that the text’s au-
thor (subjectively) intended to send through the text. Deciphering this lat-
ter message becomes more complicated when the intent we seek to honor
is that of a multi-member body, like a constitutional assembly or legislative
house.

Followers of the will theory offer various answers to these questions,
which we will discuss.88 In contrast, followers of the expression theory are
not concerned with intentions unexpressed in the legal text, but only with
the intent that the author expressed in the language of the text. The ques-
tion is not what the text’s author wanted, but rather what the text says: non
quod voluit sed quod dixit. Of course, followers of the expression theory
must deal with circumstances in which the intent of the author is not clear
from the text. May an interpreter go beyond the four corners of the text,
and if so, under what circumstances? Most expression theory scholars
would permit an interpreter to consult related legal texts, like statutes
passed by the same legislature. But does expression theory also permit an
interpreter to consider legislative and constitutional history? When may an
interpreter consider the circumstances under which the contract or will was
made? Again, both theories operate within the limits of language, based on
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the (positive) approach that language should be interpreted according to
intent, and the (negative) approach that words should not be given a mean-
ing they cannot bear in their language. The theories differ, however, in the
sources from which the interpreter may infer the intent of the legal text’s
author. One theory allows the interpreter to infer intent from any source
but uses a credibility test to limit the universe of sources. The other theory
generally limits the interpreter to the language of the text but allows the
interpreter to consult related legal texts (like statutes on the same issue).
In the interstices of these two theories is an intermediate zone that illus-
trates the difference between them.

The Text’s Objective Purpose

The third secondary question addresses the objective aspect of the legal
text’s substance. What is the “objective substance” of the text, and how is
it determined? What are the values, interests, and objective purposes ac-
cording to which a legal text is interpreted? How does the interpreter de-
termine them? What does he or she do when constitutional values, inter-
ests, and purposes contradict each other? According to which values does
a judge interpret a constitution? Do constitutional values exist outside the
constitution? What happens when those values contradict each other? In-
terpreting a statute, contract, or will raises similar questions. Is it possible
to formulate presumptions about these values, interests, and purposes?
What is the status of those presumptions, and how much weight should we
give them?

4. SYSTEMS OF INTERPRETATION IN LAW

A Multiplicity of Systems of Interpretation in Law

Because systems of interpretation go to the core of law and its place in so-
ciety, it is inevitable that they will be numerous. Legal history is also the
history of the rise and fall of different systems of legal interpretation. For
example, we have learned89 that in ancient legal systems, the primary in-
terpretive emphasis was on the text’s semantic meaning, at the expense of
its substance. As legal systems modernized, they placed increasing impor-
tance on the substance of the norm in the text’s interpretation. Recently,
we witnessed a “new” trend in the United States—a return to the “textu-
alist” approach to interpretation. Late-nineteenth-century Europe offers
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another example of the rise and fall of various systems of interpretation, in
the development of systems of interpretation that gave the interpreter free
reign. These systems, which extolled “free legal studies,”90 eventually fell
out of favor. In the 1960s, “critical legal studies”91 developed in the
United States, a return to what had already been accepted and rejected
decades earlier. And the pendulum has yet to rest. What we sometimes view
as a new or modern system of interpretation is simply an old method
dressed up in new clothing whose time has suddenly returned—but will
surely expire once again.

It is natural to have multiple systems of interpretation at any given time
and place. Law is a human creation. The complexity of the human condi-
tion permeates the way we understand our environment, including the
way we understand legal texts. Furthermore, because interpretation de-
rives from and reflects a particular legal system, a multiplicity of legal sys-
tems necessarily creates a multiplicity of systems of interpretation. Systems
of interpretation in common law countries differ from systems of inter-
pretation in civil law countries.92 Beyond that, each system of interpreta-
tion reflects a philosophical perspective on the role of law, and a constitu-
tional perspective on both the proper role of a legal text (constitution,
statute, contract, and will) in the legal system and the role of the judge as
an interpreter within that system. A system of interpretation reflects the
reciprocal relationship between judiciary-legislature-executive and the will
of the individual within that system. Other factors in the choice of an in-
terpretive technique include the systems of proof used in the legal system
and the relationship between form and substance in that system. All these
factors necessarily lead to a multiplicity of systems of interpretation. Nev-
ertheless, in most instances, all systems of interpretation and all legal sys-
tems reach the same interpretive result.93 Only in rare cases are the dif-
ferences in systems of interpretation reflected through different results. I
will now present three kinds of interpretive theory. Later, I will try to con-
vince the reader that purposive interpretation is the most proper system
of all.
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Subjective Systems of Interpretation in Law

The first kind of interpretive technique comprises subjective systems of in-
terpretation. According to these systems, the psychological-historical in-
tent of the text’s author (the subjective purpose) confers meaning on a legal
text. The goal of interpretation is to give the text the meaning that realizes
the intent of its author. These systems of interpretation are operative for all
legal texts. According to them, the interpreter must follow the same path
as the text’s author, only backwards. The author began with intent and
ended with language. The interpreter begins with language and ends with
intent. The author of the norm and the interpreter move along the same
track, but in opposite directions. Subjective systems of interpretation seek
to give a legal text the same meaning it had at the time it was drafted (ex
tunc). There is no consideration of the reality in existence at the time of
interpretation. The passage of time cannot change the intent of the author.
It is fixed in time.

SURVEY OF SUBJECTIVE SYSTEMS OF INTERPRETATION IN LAW

There are numerous subjective systems of interpretation. One means of dis-
tinguishing between them is by the way they characterize subjective intent.
Some try to realize the concrete (“legal” or “consequential”) intent of the
text’s author, the (legal) meaning that the author gave the language and
the solution that the author envisioned for the legal problem before the in-
terpreter. Others try to realize the abstract (“general”) intent of the text’s
author, meaning the (general) purposes that the author of the norm envi-
sioned.94 A second distinction concerns the sources that the judge may use
in order to learn the intent of the text’s author. Some theories restrict the
judge to learning about the intent of the text’s author only from the text
itself. That is an extreme version of the subjective-literal system, barring
the judge from going beyond the four corners of the text in order to grasp
the (historical) intent of the text’s author.95 Other theories hold that if the
intent of the text’s author can be inferred from the text itself, the inter-
preter should not go beyond the text, unless the result would be absurd.96

We can call this system a moderate version of the subjective-literal system.
This moderate version recognizes an additional situation in which the in-
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terpreter may go beyond the text in order to discover the intent of the au-
thor: If the language of the text is vague or ambiguous, the interpreter may
look beyond the text in order to understand the intent of the text’s au-
thor.97 At the other end of the spectrum, we find a comprehensive subjec-
tive system that allows an interpreter to learn the intent of the text’s au-
thor from any credible source. This appears to be98 the approach of
members of the “legal process” movement. We will discuss this approach
when we address the text’s subjective purpose, which is a component of
purposive interpretation. A third distinction relates to the time at which
the author formulates his or her subjective intent. This generally happens
at the time the text is created, but sometimes we might take changes in the
author’s intent into consideration. The intent of a testator, for example,
may change between the time he or she makes the will and the time of
death. The intent of contracting parties may change throughout the life of
a (long-term) contract. The timing is more complicated for a statute, for
which we might want to consider both the intent of the historical legisla-
ture that enacted the statute and that of the contemporary legislature. The
problem is that the flesh-and-blood people whose intent creates legislative
intent have changed over the years. A subjective system of interpretation
must adopt a stance on these issues.

Objective Systems of Interpretation in Law

The second kind of system of interpretation comprises objective systems.
They are objective in the sense that they attempt to understand the mean-
ing of the text without reference to the intent of the text’s author. They
are distinct in their view that the connection between the text and its au-
thor is severed once the text is written. The author has completed his or
her task, and his or her intent is of no further assistance.99 The text stands
on its own two feet, and interpreting it does not involve an inquiry into
the intent of its author. The author’s intent forms no part of the legal text
and has no interpretive status. The judge may understand the text differ-
ently than its author does. He or she is even likely to understand the text
better than its author. The judge does not retrace the steps of the text’s au-
thor, and interpretation is not rethinking what was considered in the past.
Rather, interpretation is new thinking about what has yet to be thought
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about.100 According to scholars of objective systems of interpretation, the
text, once written, takes its own path, like a bullet fired from a gun, an
arrow shot from a bow and continuing in flight,101 or a boat that lifts an-
chor, leaves port, and sails into the stormy sea.102

SURVEY OF OBJECTIVE SYSTEMS OF INTERPRETATION IN LAW

There are numerous objective systems of interpretation. Sometimes the
gaps between them are greater than the gap between an objective system
and a subjective system. The point of contention for proponents of objec-
tive systems of interpretation is the text’s objective meaning, and how the
interpreter should ascertain it. According to one approach, the goal of in-
terpretation is to give the text a meaning that realizes the intent of its au-
thor. However, in contrast to the “true” subjective systems, the interpreter
does not seek the true intent of the text’s author, but rather his or her in-
tent as a reasonable person would understand it. The interpreter supplants
the true intent of the text’s author with a hypothetical intent, which he or
she then attributes to the author. The English golden rule—applicable to
wills, contracts, and statutes alike—is used in such a fashion. A similar prin-
ciple applies to the American plain meaning rule. This approach appears
subjective but in actuality objectifies authorial intent.103 Some call this ap-
proach “old textualism.”104

Taking an additional step away from subjectivity, a second objective sys-
tem discards the internal aspect of interpretation by ignoring the intent of
the text’s author. According to this technique, the (objective) meaning of
a text is the meaning that a typical, reasonable reader would ascribe to the
language of the text, reading it at the time it was drafted. This technique
is “new textualism,”105 and it derives from the system referred to as orig-
inalism.106 According to new textualism, a judge should interpret a text ac-
cording to the ordinary and natural meaning that the words would have to
an ordinary person reading the text at the time it was created. Proponents
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of this system are willing to go beyond the four corners of the text in order
to comprehend its natural and ordinary meaning, by referring to dictio-
naries or to texts that address similar issues.

According to a third objective approach, the objective meaning of a text
derives from the objective purpose that the text is intended to achieve. This
purpose may exist at varying levels of abstraction, the highest of which is
the intent to actualize the legal system’s fundamental values, as they exist
at the time of interpretation. On this view, the will of the legal system sup-
plants the will of the text’s author. We will expand the discussion of this
approach when we address the objective purpose of a text, which consti-
tutes a component of purposive interpretation.

A fourth objective approach disavows any search for purpose (objective
or subjective) and allows the interpreter to give the language the mean-
ing he or she thinks the text should actualize. The interpreter ascertains
this meaning neither from the text itself nor from the intent of its author,
but rather from the interpreter’s own grasp of what the text should mean.
The subjectivity of the interpreter supplants the subjectivity of the au-
thor. According to this genre of “free” approaches, textual language is al-
ways vague and ambiguous; understanding is always a function of con-
text, but because even context is vague and ambiguous, language does
not pose an obstacle to the interpreter who seeks to realize his or her
ideas. The rules of interpretation do not constrain judges, because the
rules themselves require judges’ interpretation. At the end of the day, law
becomes politics, and there are no objective criteria to guide judges. Free
interpretation views any attempt to present objective legal doctrine as
masking the reality that the judge interprets the text according to his or
her political views. I categorize this approach as objective because while
it focuses on the subjectivity of the interpreter, it ignores the subjective
intent of the author, which is the focal point of subjective systems of in-
terpretation.

Subjective-Objective Systems of Interpretation in Law

The third kind of system of interpretation is an intermediate type: subjec-
tive-objective systems of interpretation. Their unifying feature is that each,
in various ways, combines subjective and objective aspects. There is, how-
ever, no attempt to synthesize or integrate the different principles. We will
discuss three such non-integrative systems. Another type is based on a
“compound” of objective and subjective principles, created by a new syn-
thesis and integration of those principles. We will discuss two of these in-
tegrative systems.
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Non-Integrative Subjective-Objective Systems 
of Interpretation in Law

One subjective-objective approach is a two-stage process that the inter-
preter begins by using one of the subjective systems of interpretation. If
one of these systems produces an unequivocal interpretation, the interpre-
tive process ends. If the resulting interpretation is ambiguous, however, the
interpreter turns to one of the objective systems of interpretation. These
systems are popular in Continental law107 and have also surfaced in com-
mon law practice. Posner’s108 “imaginative reconstruction,” for example,
takes this approach and shares historical roots with this two-stage pro-
cess.109 According to Posner, the interpreter must interpret the text ac-
cording to the intent of its author. The interpreter acts as the author’s agent
(“the agency model”).110 On this view, a judge interpreting a legal text is
like a subordinate who must interpret an order given by a superior officer.
The subordinate must execute the order as the superior officer intended it
to be done, but cannot ask questions of the senior officer because a mal-
function in the communications system has severed contact between them.
Posner recognizes, however, that this interpretive standard does not pro-
vide enough guidance for all situations. Often, there is insufficient infor-
mation about the author’s intent; sometimes his or her intent is ambigu-
ous. For these and other reasons, at some point, the intent of the text’s
author ceases to control the meaning of the norm, and the interpreter must
move to the second stage of the interpretive process. At this stage, the
judge should give the text the meaning that its author would have wanted
it to be given, had he or she thought about the matter—in other words,
the intent of the reasonable author.

In a second subjective-objective approach, the interpreter interprets the
text in order to realize the (abstract) intent of the author. Where the text’s
author intended the text to be given an objective meaning, however, the
interpreter must switch to an objective system of interpretation. Some pro-
ponents of this approach rely on the presumption that typically, the text’s
author intends an objective interpretation. Those wishing to rebut the pre-
sumption—and it is rebuttable—must point to credible historical sources
to show that the text’s author wanted his or her (abstract) intent to guide
the interpreter. A number of American scholars111 adapt this approach as
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part of their attempt to show that the founders of the United States Con-
stitution intended it to be given an objective meaning.

Professor Perlman developed a third subjective-objective approach for
interpreting legislation.112 His starting point is subjective—the interpreter
must interpret a statute according to the intent of the legislature. How-
ever, it is difficult for the interpreter to comprehend the intent of the leg-
islature, which enacted the statute many years before. Furthermore, freez-
ing the meaning of a statute at its past intent renders law static and prevents
it from offering solutions to contemporary problems. According to Perl-
man, as times change, so too does the meaning of a statute. Perlman’s so-
lution is for the interpreter to interpret the statute according to the intent,
not of the legislature who passed the law, but rather of the modern legis-
lature in power at the time the interpreter gives meaning to the text. In jus-
tifying this approach, Perlman writes:

The judge can only guess as to what the ancient legislature would really have
wanted, as that legislature cannot express its disagreement with the interpre-
tation attributed to it. That attribution of intent may be mere fiction, used by
the judge to disguise his own personal interpretation of a statute, offered as
though it is in accord with the intent of the legislature that passed it. On the
other hand, when the judge refers to the intent of the contemporary legisla-
ture, he expresses a conjecture that can be tested, because if the contempo-
rary legislature disagrees, it can express its opinion and enact a statute gov-
erning the way statutes should be interpreted.113

Integrative Subjective-Objective Systems of Interpretation in Law

In integrative subjective-objective systems of interpretation, the interpreter
may move freely between subjectivity (authorial intent) and objectivity (the
intent of the reasonable author or of the system), in an attempt to integrate
the two. Pragmatic interpretation, Dworkin’s system of interpretation, and
purposive interpretation all fall into this category. We will discuss these sys-
tems later.114
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5. ADVANTAGES AND DISADVANTAGES 
OF INTERPRETIVE RULES

The Importance of Interpretation and Its Rules

Every text requires interpretation. To understand is to interpret. We un-
derstand a legal text only after it has been interpreted. But do interpretive
rules have an impact on law? Can’t we say that the judge reaches his or her
conclusion about the meaning of a text in his or her own way, without the
guidance of interpretive rules? Do rules of interpretation simply provide a
cover for the conclusion the judge reaches without them? Rather than
guiding principles, are interpretive rules simply rules of justification?

This kind of skepticism is unjustified. Interpretive rules are important.
They guide judges. They direct them in their interpretive work and edu-
cate them to think like jurists. They are the key to solving unsolved ques-
tions. While interpretive rules themselves require interpretation, they nev-
ertheless are a guiding force. It is true that discretion sometimes plays a
role in interpretation. Indeed, without judicial discretion, judges could 
not resolve all the problems that demand interpretation.115 Discretion
does not, however, render interpretive rules superfluous. Judicial discre-
tion operates within the framework of interpretive rules, not outside it. It
expresses the perspectives of the legal community within which the judge
operates,116 a legal community that shares common perspectives and ap-
proaches to interpreting legal texts.

INTERPRETIVE RULES AND THE LEGAL COMMUNITY

I reject the view that law is politics, that interpretive activity is simply po-
litical activity, and that the interpreter acts according to his or her political
whims, unguided by interpretive rules.117 Legal language has the power to
guide people’s behavior. If it didn’t, social life would be impossible. The
existence of an organized, stable society and the observance of legal rules
demonstrate that legal language is clear enough to guide human behavior
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in the overwhelming majority of cases. Despite the multiplicity of values
and principles, there is no legal Tower of Babel. Every legal community has
its own views on how to balance conflicting values. In cases of doubt, des-
ignated institutions resolve the conflict. The legal community derives its
legal viewpoints from its social culture and legal tradition, and rules for in-
terpreting legal texts constitute part of this culture and tradition. If those
rules are strong enough to distinguish one legal community from another,
then they are strong enough to guide the interpreter working within the
community itself.118 We must admit, however, that those rules do not al-
ways lead to a unique solution. Judicial discretion exists, but it does not
undermine the foundations of the interpretive project. It is, rather, part of
that project. Interpretive rules are critical to law. In the absence of inter-
pretive rules, a legal text in the hands of the judge becomes an ax to grind
as he or she chooses. The judge’s intent supplants the intent of the author
of the text. The text loses its independent character, and jurisprudence is
reduced to an exercise in the psychology or sociology of the interpreter.
Law becomes a caricature of itself. Anyone who recognizes the existence
of law must also recognize the existence of legal rules that bind the inter-
pretation of legal texts.

INTERPRETATION AND INTUITION

Empirically, it is clear that interpretive rules matter. First of all, an author
usually creates a text against the backdrop of the rules for interpreting the
text, with the knowledge that, down the line, the judge will act according
to those rules. Such is the case in writing a constitution or statute, or mak-
ing a contract or will. While it is true that an interpreter sometimes reaches
his or her interpretive conclusion by intuition, it would be a mistake to view
the entire interpretive process as merely intuitive, for two reasons: First, in
many instances, intuition does not operate at all.119 Second, the interpreter
tests the validity of his or her intuition. Intuition must be rationalized.120

Left unchecked, it leads to arbitrariness. I have yet to meet the judge who
believes that intuition is a necessary and sufficient tool for judicial activity.
Every judge seeks to challenge his or her own intuition,121 and to modify
it if it runs contrary to the interpretive rules.122
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The rules of interpretation guarantee rationality in the interpreter’s
thinking. They set cognitive boundaries that the interpreter may not cross.
They introduce order to legal thinking. They facilitate critical evaluation of
the interpreter’s moves. They create accepted channels for legal argument.
A lawyer appearing before a judge tries to persuade him or her with proper
arguments, expressed through the vessel of interpretive rules. Without
them, what would the lawyer argue before the judge? How would he or
she know which arguments will or should persuade a judge? Interpretive
rules are a legal community’s rules of argument. They are the vessel for ar-
guments considered to be appropriate. They even influence the intuition
judges sometimes use. Intuition is the product of a judge’s character,
makeup, and legal and judicial worldview—products of education, study,
thinking, life experience, and historical tradition. A judge’s basic interpre-
tive perceptions shape his or her worldview. Interpretive rules, then, do not
simply justify the result that an interpreter reaches without them. They are
the compass by which an interpreter navigates through the law’s complex-
ities.123

INTERPRETIVE RULES AS RULES OF LEGITIMACY

In addition to their practical value, interpretive rules serve an important
theoretical function. They legitimize interpretive activity, even if, “histori-
cally,” the judge made his or her decision based on intuition. Even those
who disagree with the result nevertheless recognize its legitimacy, because
the judicial decision came about through the observance of known and ac-
cepted rules. Resolution of a dispute in accordance with accepted rules of
interpretation appears legitimate even to those who think the resolution is
wrong. This legitimacy is particularly important for situations in which the
interpretation does not just declare law but also creates it. In those in-
stances, there is always a fear that the judiciary will be accused of trespass-
ing on the terrain of the text’s author. Interpretive rules assuage this fear
by legitimating judicial activity. Interpretive rules help retain public confi-
dence in judges. They also guarantee the “objectivity” necessary for the ju-
dicial process. They guarantee that the judge will not appear to impose his
or her subjective opinions on the public. They preserve the independence
and autonomy of the judicial process. Interpretation by the rules secures
the equal application of law, guaranteeing not just public confidence in the
judiciary but also the just application of law. Beyond that, interpretation by
the rules makes it easier for reviewing courts to critique the interpretation,
obligating the interpreter to explain his or her decision by reference to the
interpretive rules within his or her system. Interpretive rules are the lan-
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guage that jurists speak, through which they persuade each other. They
serve as a vessel for the arguments that the legal community views as per-
suasive, bringing security and certainty to the law.

In order to adhere to the text being interpreted, the interpreter must fol-
low the rules of interpretation. The rule of law and the principle of consti-
tutional supremacy depend on the existence and application of interpretive
rules. Without interpretive rules binding on the state as well as individuals,
a nation of law and rule of law would be impossible. How is it possible to
guarantee the observance of a constitution and statutes, if everyone is free
to interpret them as he or she chooses? Adherence to a fixed system of in-
terpretive rules is vital to a democratic society.

INTERPRETIVE RULES AS A TOOL FOR LEGAL DEVELOPMENT

Interpretive rules also play the important role of aiding in the development
of law.124 A legal norm applies to the (unknown) future, creating an in-
evitable gap between law and society’s changing reality. Too great a gap
between law and society tarnishes the law and public confidence in it. It
does members of society a disservice. The legislature is the primary tool for
bridging the gap, but legislative action is not always possible or advisable.
Interpretive rules—along with other doctrines like good faith—constitute
an additional tool through which a judge can develop law, thereby bridg-
ing the gap between law and social reality. Through interpretation, a judge
gives a legal norm, created in the past, the breadth and content it needs to
respond to contemporary needs. As Professor Pound puts it, interpretation
is important for its role as an agent of growth.125 Take the metaphor of a
“living constitution.” Life’s changing needs create a gap between an old
constitution and contemporary needs. Interpretation can narrow the gap
without amending the constitution. Or, consider the theory of dynamic in-
terpretation,126 according to which law is “always speaking.”127 A judge
gives a piece of legislation a modern interpretation to suit modern needs.
The language of the statute remains as before, but its meaning has changed
to adapt the law to contemporary conditions. An example is a law passed
by a nondemocratic regime. When the regime changes and democracy
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reigns, a judge interprets the law according to democratic values, narrow-
ing the gap between law and society. Understanding the text’s (objective)
purpose infuses new foundational principles into the legal system. A paral-
lel process takes place in private law, in which judges use interpretive rules
to develop default rules in contract law.128 Doctrines like frustration,
waiver, and mistake similarly help judges infuse contract law with the legal
system’s fundamental values. As Professor Atiyah said:

Construction has become by far the most popular technique for the solution
of practically all problems in the law of contract which do not depend on un-
yielding rules of positive law, such as capacity, illegality, and the requirement
of consideration.129

Lewison referred to this phenomenon as manipulation.130 It is, however,
constructive manipulation, allowing the interpreter to advance the law and
bridge the gap between law and the needs of society. There is no reason to
hide it. It is a natural phenomenon. Law must be stable, but it cannot stand
still.131 Change is necessary, and interpretation is a legitimate and crucial
tool to achieve it.

Critique of Interpretation

Scholars have recently expressed renewed interest in legal interpretation.
In the past, particularly in Anglo-American legal literature, the prevailing
view was that interpretation as a subject is obsolete. Lord Wilberforce
called interpretation a “non-subject.”132 It has been alleged that what lit-
tle there is to say about interpretation has already been said—and even that
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is not worthy of scientific discussion.133 Those assuming a benevolent at-
titude toward interpretation have called it an art, to be sensed rather than
understood, and implemented by feel rather than according to rules. On
this view, rules of interpretation are not legal rules but just advice for the
interpreter.

This view of interpretation developed for a number of reasons. On the
philosophical level, legal theories that attributed no significance to inter-
pretive rules began to hold sway. Thus, for example, both Kelsen,134 the
positivist, and Grey,135 the realist, thought that the principles governing
the interpretive choice between meanings have nothing to do with law. The
critical legal studies movement criticizes interpretive approaches and glo-
rifies non-interpretive legal viewpoints. The pragmatists argued that inter-
pretive rules do not lead the interpreter to a single, unique outcome, and
that every issue is subject to conflicting interpretive rules. Professor Llewel-
lyn said that “there are two opposing canons on almost every point.”136

Interpretive rules, on this view, are ineffectual and pointless. At most, they
justify a conclusion that the judge reaches on his or her own (“rules of jus-
tification”).

THE CRITIQUE IS PARTLY JUSTIFIED

This critique has some merit. The field of interpretation in both Conti-
nental137 and Anglo-American law suffers from a lack of clarity. One gets
the feeling that neither system has been able to construct a proper inter-
pretive point of view.138 Professor Gottlieb put it well in saying that

The history of the interpretation of rules is a record of the successive mis-
conceptions about the nature of law and language which have swept the ju-
ristic schools of the continent of Europe and the Anglo-Saxon countries. They
are by no means at an end.139

Referring to statutory interpretation in the United States in the 1950s,
Hart and Sachs noted that “The hard truth of the matter is that American
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courts have no intelligible, generally accepted, and consistently applied the-
ory of statutory interpretation.”140 Interpretive theory is particularly mud-
dled in the field of constitutional law. On this issue, the United States
Supreme Court is divided between those who believe that the intent of the
founders, or original intent, is the basis for interpreting the U.S. Consti-
tution and those who would interpret it according to society’s modern
needs.141 The split seems irreparable.

Even in interpretation of contracts and wills, there are no clear interpre-
tive theories. Thus, for example, English law requires “objective” inter-
pretation of contracts. The question is not what the parties to the contract
subjectively wanted, but rather how a reasonable reader would understand
their (objective) intentions.142 In contrast, Continental law attempts to
honor subjective intent in interpreting a contract.143 American law em-
ploys both objective and subjective approaches.144

No system attempts to create a general theory of interpretation that
would apply to all legal texts. Despite many years of significant engagement
with interpretation, we know little about it. This is partly because inter-
pretation has been approached as an “art,” to be sensed. Also, scholars have
tended to focus on the specifics of each situation, contributing to the feel-
ing that each interpretive problem stands alone, and that the rules of in-
terpretation lack significance. Our paucity of knowledge is also attributable
to the overwhelming number of systems of interpretation and disappoint-
ment with their inability to create rules that provide an unequivocal answer
in every case. The common law’s precedential technique played a role in-
sofar as it strayed from abstraction and was drawn into casuistry—frustrat-
ing the development of a general theory of interpretation.145 Ignorance of
linguistic philosophy and its lessons also contributed to the gloomy state
of legal interpretation. Llewellyn’s theory of the uselessness of interpretive
rules is a natural outgrowth of a system of interpretation based entirely on
formal and technical rules that are sometimes internally contradictory and
that do not help the interpreter resolve his or her problem.
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The Need to Revitalize Interpretation

Where does this gloomy situation leave us? Instead of throwing up our
hands in disappointment, we should reconsider interpretation and its 
role in society. We should revitalize, not abandon, interpretation. Indeed,
scholars have expressed renewed interest in interpretation over the last few
decades, to the point where today, they recognize its central role in law. A
number of factors explain this development.

First, general hermeneutics took off, sparking interest in interpretation in
literature, religion, and other branches of human creation,146 including law.
Theorists began asking if general hermeneutic philosophy could produce
rules that would be useful to legal interpretation. As general hermeneutics
flourished, legal hermeneutics followed suit. Furthermore, scholars have re-
vitalized semantic theory in recent years, improving our understanding of 
jurisprudence and its connections to semantic theory. These developments
have directly affected interpretation, whose foundation is in semantic theory.

The second factor is the recent development of certain legal theories that
cannot be understood without paying a certain amount of attention to in-
terpretation. Dworkin’s theory and critical legal studies are prominent ex-
amples. Dworkin believes that law is nothing but a process of interpreta-
tion, and that to understand law, one must understand interpretation.
Interpretive rules thus direct the interpreter to the single, unique legal so-
lution that emerges from the system. According to critical legal studies, in
contrast, law is politics, and interpretive rules do not constitute objective
rules to guide a judge. These approaches clash over the proper treatment
of interpretation, but the polemics surrounding each have bolstered inter-
est in interpretation and its rules.

Third, “judicial lawmaking” is becoming increasingly well understood.
No longer do people believe that judges declare law but do not create it;
that idea has been discredited as “childish” and unrealistic.147 Many peo-
ple recognize and even encourage the creative power of judicial activity.148

Nonetheless, jurists perceive a need to limit judicial lawmaking, to preserve
the boundary between interpreting an existing text and creating a new one.
Because interpretive rules preserve that boundary, people are expressing re-
newed interest in understanding them.
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Fourth, the creation or recreation of political systems in the wake of 
World War II, decolonization, and later, the collapse of the Soviet Union,
has renewed interest in constitutions, their role in society, and in particular,
their treatment of human rights. People now want to know how to inter-
pret a constitution and how to make sure that judicial review of a law’s con-
stitutionality does not become a dictatorship of constitutional judges. Un-
derstanding interpretive rules—those that apply to the interpretation of
both constitutions and statutes—has now become an issue of primary im-
portance. Similarly, since World War II, there has been and continues to be
increased interest in standardizing private law in general, and contract law
in particular.149 Attempts to standardize the laws of interpretation are part
of this effort, which has been magnified by the growing strength of Euro-
pean Community law and the victory of globalization.150 These factors and
others helped revitalize interpretation and have fostered interest in study-
ing it.

The Need for a Proper Theory of Interpretation

Renewed scholarly interest in interpretation has produced many opposing
essays, few of which, however, have attempted to construct a general the-
ory.151 Most works have discussed the interpretation of constitutions and
statutes, not contracts and wills. General hermeneutic theory has influ-
enced these essays to a large extent. Courts in various countries have also
begun paying special attention to interpretive theory. The result has been
an extensive literature on the specific aspects of interpretation, without sig-
nificant progress on overarching issues. We still lack a theory that is gen-
eral enough to apply to all legal texts (constitution, statute, contract, and
will) yet flexible enough to distinguish among the different texts, in order
to interpret them. Is this task feasible? Are the unifying elements within the
totality of legal texts strong enough to construct a general theory of inter-
pretation? Can a unified theory permit the independent expression of each
of these legal texts? My answer is yes. We need a theory of interpretation
that is not based on contradiction and dyads of contrasting rules. We need
a theory of interpretation that reflects the complexity of the interpretive
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process, on the one hand, and its operation in daily life, on the other. We
need principles instead of rules, and presumptions instead of mandatory
laws. We need a better understanding of semantic theory, and of the text
in context. Purposive legal interpretation—the foundation of this book—
attempts to take all of these into account.

6. THE STATUS AND SOURCES OF INTERPRETIVE RULES

Legal Rules

According to some strands of legal literature, interpretive rules are noth-
ing more than advice for the interpreter.152 Such approaches are funda-
mentally mistaken. Interpretive rules are part of the system of law by which
interpreters must abide. They are not just options; they are, as Professor
Hart153 put it, secondary rules. The fact that they sometimes require
artistry or craftsmanship and always require sensitivity, understanding, and
experience does not detract from their legal, binding character. Interpre-
tation goes to the heart of the social structure, social stability, and distri-
bution of power in a given society. It is part of the operative jurisprudence
of every legal system and constitutes a central component of constitutional
law. Rules of interpretation are the laws of the laws. They constitute the
“general component” of the laws of the system. Their jurisprudential char-
acter gives them a cosmopolitan quality, but every legal system has its own
“local” rules of interpretation. Setting interpretive rules must take into ac-
count constitutional considerations like democracy, separation of powers,
and the rule of law. Those who create rules of interpretation must consider
these factors to ensure that the means of interpretation are not personal
but institutional, and that the system of interpretation is a matter not of
sentiment but of law.154

Implications of the Legal Character of Interpretive Rules

The legal character of interpretive rules leads to at least three practical con-
clusions. The first is that interpretive rules themselves require interpreta-
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tion. Even the interpretive norm grounded in a text must be inter-
preted.155 Sometimes, uncertainty over a text being interpreted reflects, to
a lesser extent, uncertainty over the interpreting text. As Professor Hart
put it:

Canons of “interpretation” cannot eliminate, though they can diminish, these
uncertainties; for these canons are themselves general rules for the use of lan-
guage, and make use of general terms which themselves require interpreta-
tion. They cannot, any more than other rules, provide for their own inter-
pretation.156

Second, like other legal rules, the rules of interpretation actually consist
of both principles and rules.157 Most interpretive laws are principles rather
than rules. As principles, interpretive norms do not provide details for each
situation to which they apply. Similarly, as principles, interpretive norms do
not become void if contradicted by other interpretive norms. Many prin-
ciples express themselves through legal presumptions. In a given situation,
a number of presumptions may apply, some of them contradictory. Judges
resolve this contradiction by weighing the values underlying each pre-
sumption. Of course, every system of interpretation has a number of basic,
governing rules. For example, the prohibition against giving a legal text a
meaning that it cannot tolerate in its language is a “rule” and not a “prin-
ciple,” as is the dictum that a legal text be interpreted according to its 
purpose, and that such purpose has subjective and objective aspects. The
combination of “rules” and “principles” in interpretive laws guarantees se-
curity, stability, and certainty while expressing the uniqueness of each text
and bridging the gap between law and society.

Third, the interpretive norm is a matter of law, not fact; because it is part
of substantive law, it is subject to the legal system’s principle of stare deci-
sis. Lower courts are therefore bound by supreme court decisions on in-
terpretive rules.

Mandatory and Default Rules of Interpretation

Most interpretive norms are default rules. To the extent that the author of
a text is free to decide its content, he or she is also free to set his or her own
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rules for interpreting the text. The constitution may therefore set rules for
its own interpretation. However, constitutional supremacy prohibits a
statute from setting rules for how to interpret the constitution.158 The leg-
islature may set rules for interpreting statutes, so long as those provisions
do not conflict with the constitution. For example, a statutory provision
declaring that the statute containing it or any others will be interpreted ac-
cording to a particular person or authority—the president, the legislature,
a legislative committee, or any other entity—is unconstitutional, violating
the principle of separation of powers, under which courts have authority
to interpret. Along these lines, parties to a contract may set their own rules
for interpreting the contract; a testator is free to establish his or her own
rules for interpreting his or her will. When a text’s author is not free to de-
cide the content of the text—as in the case of a problem subject to a manda-
tory rule (constitutional or otherwise)—he or she may not get around the
prohibition by creating his or her own rules of interpretation.159 Further-
more, an interpretive provision commanding deviation from the ordinary
rules of interpretation will itself be interpreted according to those ordinary
interpretive rules.160 For example, a contractual provision saying that the
contract should be interpreted according to the intent of one party alone
must itself be interpreted according to the intent of both parties, because
only the joint intent can be the basis for the special interpretive rule that
the parties created. One must always find the Archimedean foothold out-
side the text, in order to interpret the text.

Legal Sources of the Laws of Interpretation

The legal source of the laws of interpretation is the same as that of other
laws: constitution, statute, precedent, case law, custom, and the autonomy
of the private will. Constitutions generally do not contain interpretive laws.
Legislation in each legal system contains interpretive laws. Most civil codes
contain instructions on how to interpret statutes,161 contracts,162 and
wills.163 In countries governed by Anglo-Saxon law, legislation commonly
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includes statutes (interpretation acts) that define terms without determin-
ing the general principle governing the meaning of a term. These statutes
are concerned not with the laws of interpretation but rather with the re-
sults of interpretation. Of course, the laws of interpretation themselves
must be interpreted, and sometimes interpretive statutes do contain inter-
pretive laws (beyond the results-oriented definition of a term).164 In most
legal systems, however, whether they are civil law systems or common law
systems, case law is the primary source of interpretive rules. Some systems
favor the legislature’s creation of statutory rules of interpretation.165 I have
doubts about the wisdom of that idea. Experience teaches that statutes set-
ting laws of interpretation have little impact on the way judges actually in-
terpret legal texts, in most cases because the guidelines are too general to
be practically useful. Only in exceptional cases should statutory provisions
govern interpretation—for example, to resolve a deep interpretive divide
over whether legislative history should be used to interpret statutes.

Interpretation and Judging

All of us engage in interpretation all of the time.166 The individual and the
state conduct their affairs according to the interpretation they give (con-
sciously or unconsciously) to legal texts. We live in a normative world in
which every one of our actions is conceptualized according to our under-
standing of our world. The meaning of this understanding is—interpreta-
tion. Interpretation is not unique to judging. Every person and every en-
tity—state and individual—interprets. Judicial interpretation, however, is
special in that it is legally binding, not just on the parties, but also, through
the principle of stare decisis, on the public as a whole. In creating a nor-
mative text, the author delegates authority to a judge to give the text a
binding interpretation. A court’s classic role is to adjudicate disputes
brought before it. The court must find the facts, formulate for itself a po-
sition on the law, and apply the law to the facts. Determining the law is an
incidental activity that necessitates interpretation of the law. Interpretation,
then, is an incidental activity that is vital to judging. A court cannot judge
without interpreting. Indeed, according to the principle of separation of
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powers, interpretation is the constitutionally assigned responsibility of the
court.167 Any attempt to strip courts of their interpretive role would vio-
late the principle of separation of powers. A statutory provision ordering
the statute to be interpreted according to any entity other than a court is
therefore unconstitutional.168 Furthermore, a court should not privilege
the constitutional assembly’s interpretation of a constitution, the legisla-
tive body’s interpretation of a constitution169 or statute,170 or, in admin-
istrative matters, the interpretation of the executive, whose power derives
from the laws that must be interpreted.171 In each of these cases, the ques-
tion the court must ask is not whether the interpretation of the founders,
the legislature, or the executive is reasonable or permissible, but rather
whether it is the court’s interpretation. 

The court has no monopoly on interpretation.172 The court interprets
the text, but so do the other branches of government and so do individu-
als in the state. As we noted, however, judicial interpretation is unique in
that it is binding. The executive, for example, cannot refuse to conform its
behavior to the supreme court’s interpretation of a constitutional or statu-
tory provision, arguing that it believes the interpretation to be mistaken.

Having said that, in areas in which the court has not yet ruled, or in areas
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in which other branches of government give an interpretation that differs
from the court’s but does not contradict it—for example by providing
greater individual rights protection than is required by the supreme court’s
interpretation—other branches of government may act according to their
own interpretations. Still, it is inappropriate within a legal system for each
of the different branches of government to adopt its own system of inter-
pretation. Any given legal system should have a single system of interpre-
tation by which all branches of government and all individuals abide. For
reasons of principle, the court’s interpretation must be binding in order to
maintain legislative supremacy as well as the supremacy of values and prin-
ciples, particularly human rights. Because judges are not accountable in the
same way as politicians are, they can express the legal system’s fundamen-
tal values, central to which are human rights. For reasons of practicality, the
court’s interpretation must be binding to avoid wreaking havoc with the
system.173 Everyone is an interpreter, but the judge is the final, authorized
interpreter. This book therefore focuses on the judge as interpreter. Note,
however, that everything that will be said about judges as interpreters ap-
plies to every member of the public and every branch of government, be-
cause interpretive thinking must be consistent. Not that we all must agree
with judicial interpretation. To the contrary—judges make mistakes, and,
in any case, within a given system of interpretation, there may be dis-
agreement about the application of the rule to a given instance. We are try-
ing to reach agreement on the system of interpretation, not on the results
of the interpretation.

Judicial Interpretation: Declaring Law and Creating Law

Legal scholarship contains a broad spectrum of opinions on the creativity
of the judicial process of interpretation, particularly in the field of statutory
interpretation. On one end of the spectrum is the opinion that, through
interpretation, a judge just repeats the language of the statute. The judge
is, in Montesquieu’s words, the “mouth” of the legislator.174 Judicial in-
terpretation does not create a new norm. It simply declares what already
exists in the system. This is the “phonograph theory,”175 expressed by the
Latin maxim that interpretation must extract the meaning of the instruc-
tion from the legal norm—not insert it (sensus est efferendus non inferen-
dus). On this theory, legitimate interpretation requires judicial obedience, 
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albeit “thoughtful obedience.”176 Interpretation is concerned with “dis-
covering” the meaning hidden in the text.

On the other end of the spectrum is the belief that all interpretation is
creation177 or lawmaking. The meaning of the text is whatever meaning
the interpreter gives it. The interpreter holds the power. Quoting Bishop
Hoadly, Professor Grey noted that “Whoever hath an absolute authority
to interpret any . . . laws, it is he who is truly the law-giver . . . and not the
person who first wrote . . . them.”178 Radbruch expressed this position
with two different sayings: “[J]udicial interpretation does not think again
what has been thought before, but thinks through what has been thought
of,”179 and “The interpreter may understand the law better than its cre-
ators understood it; the law may be wiser than its authors—indeed, it must
be wiser than its authors.”180

Declaring Law and Creating Law

I think the truth lies somewhere between these two extremes. Montes-
quieu’s approach does not reflect the fullness of judicial experience. Inter-
pretation is not just declaring law. When the laws of interpretation do not
lead to a single unique meaning, and the judge has judicial discretion to
choose the proper outcome, the judicial act of interpretation is creative,
not just declarative (interpretatio praeter legem).181 A statute before and
after an act of judicial interpretation is not the same statute. Limited judi-
cial discretion is indeed part of interpretation.182 Bishop Hoadly’s pro-
nouncement is mistaken for assuming that there is absolute license within
interpretation. The presence of discretion does turn the interpretive act
into a declaration of law that also creates law. Not every act of interpreta-
tion, however, involves discretion. When the laws of interpretation within
the system mandate that the legal text being interpreted—without any use
of judicial discretion—has a single, unique legal outcome, we have a dec-
laration of law that does not create law (interpretatio secundum legem).183

W H A T  I S  L E G A L  I N T E R P R E T A T I O N ? 53

176 “Thoughtful obedience” (denkender Gehorsam) is a standard recognized by the interest
jurisprudence (Interessenjurisprudenz), championed by Heck. See Larenz, supra p. 3, note 5 at 9.

177 This is the approach attributed to the American realists and supporters of critical legal
studies. See C. Curtis, It’s Your Law 65 (1954).

178 Grey, supra p. 43, note 135 at 172.
179 G. Radbruch, “Legal Philosophy,” in The Legal Philosophies of Lask Radbruch and

Dabin 142 (K. Wilk trans., 1950).
180 Radbruch, supra p. 53, note 179 at 141.
181 Peczenik, supra p. 16, note 44 at 373.
182 See infra p. 210; M. Cappelletti, “The Law-Making Power of the Judge and Its Lim-

its: A Comparative Analysis,” 8 Monash U. L. Rev. 15 (1981).
183 Schauer, supra p. 13, note 34 at 408.



7. LAWS OF INTERPRETATION, JURISPRUDENCE, 
AND GENERAL HERMENEUTICS

Laws of Interpretation and Jurisprudence

The laws of interpretation are part of operational jurisprudence.184 Philo-
sophical theories and interpretive theories are interrelated. Often, a legal
philosophy expresses its distinctiveness “practically” through its treatment
of interpretation. For example, realists or neorealists emphasize a judge’s
freedom of choice in interpretation.185 On the other hand, naturalists, who
reject judicial discretion, put their trust in the laws of interpretation, which
they view as laws to guide the act of judging.186 Positivists are in the mid-
dle, as they recognize limited judicial discretion and the existence of “hard
cases.” In their view, interpretive rules guide a judge in the interpretation
of a legal text up to a certain point, beyond which interpretive guidance
ceases,187 and the judge is left “with himself” to choose the interpretation
that he or she deems best.188 This last approach comports with judicial ex-
perience.189 A judge does not have a free hand in the interpretation of a
legal text. Like every wielder of power, a judge is limited in what he or she
may do. This is the meaning of the rule of law, as opposed to the rule of
judges. The neorealist perspective is an anti-legal perspective. The view that
law is politics, and judicial interpretation is just judicial politics, is a nihilis-
tic view whose conclusion means the end of law.190 If judges do not have
a free hand, however, neither are they completely bound. Interpretive laws
cannot remove all uncertainty from a legal text. Sometimes, but not often,
a judge retains discretion in interpretation.191 Most of the time, however,
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interpretive laws do their job, removing uncertainty from the text without
the need for discretion. Purposive interpretation honors this relationship
between jurisprudence and legal interpretation. This book’s theory of in-
terpretation is based on an eclectic grasp of jurisprudence. Human experi-
ence is complicated, and jurisprudence should reflect that complexity.

Laws of Interpretation and General Hermeneutic Theory

Legal interpretation is part of the science of hermeneutics.192 The histor-
ical roots of hermeneutics date back to such great thinkers as Mai-
monides193 and Spinoza.194 Modern hermeneutics has continued to de-
velop with the theories of Schleiermacher195 and Betti196 (theoretical
hermeneutics), Heidegger197 and Gadamer198 (philosophical hermeneu-
tics), Habermas199 and Hirsch200 (critical hermeneutics), Ricoeur 201

(phenomenological hermeneutics), Baratta202 and Lévi-Strauss203 (struc-
tural hermeneutics), and Derrida204 (deconstruction). Each of these the-
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ories addresses how a text is given meaning and analyzes the triangular re-
lationship between the author of the text, the text, and its reader.205 They
investigate whether a text has an “objective” meaning that can be under-
stood from within the text, or whether it has no independent meaning
apart from that given it by the interpreter, such that meaning varies with
different interpreters. Perhaps the meaning of a text is the subjective mean-
ing that its author intended. Indeed, authorial intent is a central concept
in various hermeneutic theories. Some say this intent is the key to all in-
terpretive theories;206 others believe that it has no place in interpretation
(“failure of intent”207). Others use the intent of the author as one among
many factors to be considered in interpretation.

At the heart of the various hermeneutic theories is the question of
whether hermeneutics has rules of its own that restrict an interpreter and
direct him or her toward the proper interpretation. Some scholars think
such rules exist and should be obeyed; others think there is neither room
nor need for rules, and that an interpreter’s membership in his or her in-
terpretive community is sufficient to carve out his or her interpretive ma-
neuvering space. Some say an interpreter understands the text “better”
than its author; others, that an interpreter’s understanding is different but
not better than the author’s. The various hermeneutic theories emphasize
the problem created by the gap in time between understanding at the time
of creation and understanding at the time of interpretation. An inter-
preter’s horizons are in the present, making it difficult for him or her to
understand a text whose horizons existed in the past. Various hermeneutic
theories address the importance of context in interpreting a text and the
need to interpret a text in order to understand it. Hence, the paradox of
the “hermeneutic circle,” in which the whole cannot be understood with-
out understanding the parts, but the parts cannot be understood without
understanding the whole.

The Relevance of General Hermeneutics to Legal Interpretation

I believe that these hermeneutic theories are relevant to legal interpreta-
tion.208 Law is a human phenomenon, grounded in texts intended to guide
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present and future behavior. It is only natural that hermeneutic philoso-
phies, which also deal with influential texts, would be relevant to legal in-
terpretation. It seems to me that studying hermeneutic theories teaches the
following lessons, which are important to legal interpretation.

First, interpretation requires the interpreter to adopt an objective atti-
tude toward the text. Even if interpretation is creative, it is distinct from
the activity of the text’s author. The interpreter must respect this distinc-
tion. Even if a created work cannot be understood without being inter-
preted, and even if it may be interpreted in different ways, interpreting a
work is not the same thing as creating it. The interpreter’s job is to extract
from the work all that it contains, but avoid introducing things that the
language of the work cannot absorb. The language of a text sets its inter-
pretive limits: giving it a meaning it cannot support semantically is not in-
terpretive activity but rather the creation of a new text.

Second, understanding a text requires its comprehension as a whole. Un-
derstanding the whole requires understanding its parts, by finding the in-
ternal connections between the parts, as well as the connections between
the parts and the whole. To understand the parts, interpreters piece to-
gether a preliminary understanding or fore-meaning209 of the whole. This
fore-meaning is the product of the way the interpreter grasps the reality in
which he or she lives and the fundamental conceptions of the community
to which he or she belongs, including its values and principles. Similarly,
this fore-meaning includes an understanding of the circumstances sur-
rounding the creation of the text, its history, and the tradition to which it
belongs. Interpreters can never step into the shoes of the author—they live
in a different era and belong to a different interpretive community. The in-
terpreters’ fore-meanings, however, must incorporate the rules for textual
interpretation accepted in their legal community. Interpreters approach the
text with these fore-meanings. As they interpret, they revise their fore-
meanings and create new understandings that reflect their understanding
of their environment. Any preliminary understanding—whether it comes
early or late—is limited by the interpretive community’s social concep-
tions. Interpretation is a dialogue between the interpreter and the text, part
of an attempt to forge a connection between present and past. Although
the text was created in the past, the questions to which it responds are in
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the present. It is a dialogue that has both static and dynamic aspects. Some-
times, a text carries meanings that its author did not anticipate and of which
he or she was not aware. The dialogue between the text and the interpreter
is never-ending. The interpreter’s subjectivity necessarily leaves its imprint
on the dialogue. Interpreters cannot disconnect themselves from either
their environments or their own personalities. All interpretation is the
product of a social, structural, and personal context. Even when inter-
preters use “objective” interpretive standards, they work against the back-
drop of the “subjective” facts that surround them. The text does not speak
for itself. It responds to the questions that the interpreter asks of it. Such
questions are external to the text. They are products of the present, and
they are linked to our ability to understand the text in the present, against
the backdrop of the past.

Third, no single system of interpretation emerges from hermeneutic
studies. There is no hermeneutic litmus test to determine which system of
interpretation is “correct” or “incorrect.” A text contains no “internal” cri-
terion to answer that question. There are a variety of approaches and per-
spectives that can be compared. Hermeneutic study teaches that interpre-
tive phenomena are extremely complicated, and that different systems of
interpretation are—more than expressions of opposition and contradic-
tion—different points of view on the same complicated phenomenon, or
different components of a single totality. Eskridge’s point about the lessons
of hermeneutics for statutory interpretation is apt:

Hermeneutics stresses the multidimensional complexity of statutory interpre-
tation and, even more, the importance of an interpreter’s attitude rather than
her method. The hermeneutical attitude is open rather than dogmatic, criti-
cal rather than docile, inquiring rather than accepting.210

Interpreters therefore interpret a literary text differently from a legal text.
They are likely to adopt different approaches to interpreting a constitution,
statute, contract, or will; and even for each kind of legal text, there are likely
to be different interpretive approaches. In the end, the hermeneutic proj-
ect demonstrates that an interpreter has discretion. Hermeneutic consid-
erations create a number of options among which the interpreter must
choose, at his or her discretion. Interpretation is choice, but not unre-
stricted choice. Judges find their choices restrained by a system of her-
meneutic considerations, central to which are the text itself and the legal
community’s perceptions of how to understand it.211
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The Distinctiveness of Legal Hermeneutics

General hermeneutics, a field which has developed around the interpreta-
tion of literary and historical texts, can make only a limited contribution to
legal hermeneutics212 because of the nature of law.213 Law is distinct for
its power to coerce. A legal norm imposes an obligation, the violation of
which entails a sanction. The interpretation of a legal text is “normative”
interpretation. It establishes what is permitted and what is prohibited.214

Rules of legal interpretation reflect this unique character of law.215 No one
claims that an interpretation given a literary text in the past is binding. In
contrast, through the principle of stare decisis, the past interpretation of a
legal text is binding on the future. In law, we cannot accept interpretive
theories that give a reader the freedom to understand the text according
to his or her subjective perception. We cannot recognize the interpretive
freedom of every judge. In order to maintain normal life in society, we must
recognize binding interpretive rules and a normative hierarchy that orders
them.216 Complete interpretive freedom would pervert law and render it
irrational. As Professor Fiss noted, the judge is “a combination of literary
critic and moral philosopher. But that is only part of the picture. The judge
also speaks with the authority of the Pope.”217 An interpretation of Ham-
let, even if correct, is not binding. In contrast, there must be a binding in-
terpretation of a constitution, statute, contract, or will. The interpreter of
Hamlet seeks to uncover the text’s many meanings. The interpreter of a
legal text must resolve the ambiguity of those meanings.218 The literary
text and the legal text fill different roles and perform different functions in
society,219 and the results of interpretation have different consequences.
We do not look to a legal text for aesthetics, mystery, beauty, or inspira-
tion. The interpreter of a literary text does not impose his or her opinion
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on us, but the interpreter of a legal text does exactly that. He or she co-
erces us. The interpretive freedom accorded the first cannot, therefore, be
accorded the second.220

Interpretation in law fulfills two roles: declaring existing law and creat-
ing new law that articulates the rights and responsibilities of members of
society. We cannot recognize a system of interpretation that ignores exist-
ing rights. Legal interpretation operates within an existing normative
world, and it must be integrated into that world. Of course, interpreters
face “hard cases” in which they must use judicial discretion. Interpretation,
in those cases, creates law. While this type of judicial lawmaking is legiti-
mate for hard cases, as a whole, judicial acts of interpretation do not cre-
ate. Interpretive activity mostly declares existing law and only rarely deals
with creating new law. Of course, even when judicial acts of interpretation
involve creating new law, they cannot leave such creation to the absolute,
personal freedom of the interpreter. Social and constitutional principles,
not personal considerations or aesthetic preferences, must shape legal in-
terpretation.
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C H A P T E R  T W O

Non-Interpretive Doctrines

1. THE ESSENCE OF NON-INTERPRETIVE 
DOCTRINES IN LAW

Beyond the Limits of Language

Interpretation operates within the limits of language. It imparts to the text
a meaning that its (public or private) language can bear. Non-interpretive
doctrines operate beyond the language of the text. They impart a right ac-
cording to the text, even though that right is not grounded in the language
of the text. Consider a will naming Richard and Linda as the heirs, where
Richard and Linda are the testator’s son and daughter. After the making of
the will, but before the death of the testator, a third child, Luke, is born.
The facts show that the testator wanted Luke to inherit also, but he failed
to modify the will. Does the will permit Luke to inherit?

Interpreting the will cannot make Luke an heir. The interpretation is not
“capable” of “cramming” Luke within the limits of “Richard and Linda.”
We need a non-interpretive doctrine, like the doctrine about filling in a gap
in a will, which can, according to the will, add Luke as an additional heir.
I said as much in one opinion:

There are situations in which the law permits the testator’s intent to be real-
ized, even if such intent is not grounded in the text. These are special cases in
which the law allows the will to take on a meaning . . . that does not even have
a minimal literal connection to the language of the will. These cases deviate
from the interpretation of the will in its narrow sense. These cases, however,
are within the limits of the will’s interpretation in its broad sense.1

The same holds true for interpreting contracts. Consider a contract in
which Richard sells Simon a horse. The parties have no special lexicon of
their own. A judge acting within the limits of interpretation cannot decide
that the property sold is a cow. Similarly, a judge cannot interpret a statute
mandating a particular outcome for a horse to decide the fate of a cow. 
To decide what to do with the cow, a judge must have access to a non-
interpretive doctrine. For example, perhaps the author made a mistake in

1 C.A. 1900/96, Talmachio v. General Guardian, 53(2) P.D. 817, 829.



using the word “horse.” A court is authorized to correct a mistake (in a
contract or statute). Perhaps the word “horse” leads to an absurd result.
To avoid the absurdity, the court may give the words of the contract or
statute a meaning that is not accepted in the language of the text. In this
and other instances, the judge deviates from his or her interpretive role.
Authorized by a non-interpretive doctrine, he or she adds or subtracts from
the language of the contract or statute.

The Legitimacy of Non-Interpretive Activity

A judge may use a non-interpretive doctrine only if the legal system au-
thorizes it, generally through statutes and case law. A number of Conti-
nental codifications explicitly authorize a judge to fill in a gap in legisla-
tion.2 The principle of good faith in a number of codifications permits a
judge to fill in a gap in a contract, too.3 Case law supplements the statu-
tory authorization for non-interpretive activity. Anglo-American prece-
dent, for example, recognizes the power of the judge to add to or subtract
from the language of a statute in order to avoid an absurdity.4

How far may case law go in authorizing non-interpretive activity? Judge
Calabresi has suggested that a judge is authorized to invalidate a statute
that has become obsolete.5 That is certainly not an act of interpretation,
and judges should not be allowed to do it without legislative authoriza-
tion. Calabresi himself was aware of the constitutionally problematic na-
ture of his proposition, and he did not imply that such authority for judges
should originate in a common law rule. All we may say is that the tradition
of each legal system sets the boundaries of non-interpretive judicial cre-
ativity and the extent to which it belongs to the realm of interpretive ac-
tivity. The Continental tradition (in Germany and France), for example,
easily decided that judges may fill in a gap in legislation, while the common
law tradition has yet to authorize it. As a general matter, however, judges
enjoy less freedom to engage in non-interpretive activity, relative to inter-
pretive activity. The reason is clear: in the latter case, the judges play their
classical role of giving meaning to a text that someone else created; in the
former kind of activity, judges depart from that role, creating a new text to
correct a text that someone else created. Non-interpretive activity by
judges raises constitutional questions of separation of powers (in the case
of a constitution or legislation) and the autonomy of the private will (in the
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case of a contract or will). We justify judicial engagement in the above kinds
of non-interpretive activity because they are so closely related to interpre-
tive activity. Taking an expansive view, we can consider such activity to be
part of the interpretation of a text. I therefore consider non-interpretive
activity to be interpretive in the broad sense, in contrast to ordinary inter-
pretive activity, which is interpretive in the narrow sense.6

The Importance of Non-Interpretive Doctrines: 
“The Murderous Heir”

Non-interpretive doctrines are important both practically and theoretically.
On the practical level, they allow a judge to reach the proper solution with-
out the need for interpretive rules. This is important for cases in which in-
terpretive rules, used in the ordinary way, fail to reach the proper solution.
On the theoretical level, the doctrines impart legitimacy to judicial activity
without the need to try to force the proper solution into the framework of
interpretive rules—an attempt that will ultimately break the rules.

Take the familiar example of the heir who murders his father and then
tries to inherit his father’s property.7 Our sense of justice tells us that the
murderer should not inherit, as the Bible says: “Hast thou killed and also
taken possession?”8 But the murderer is the victim’s son, and according to
the law of succession, he is the heir. The law does not specify an exception
for the murderous heir. Interpretive laws do not seem to provide a satis-
factory answer. Professor Dworkin claims that one can deny the murder-
ous son his inheritance by way of interpretation. Professor Pound—who
was in no way a formalist—thought that interpretive laws cannot deny the
murderer his inheritance. Interpretation that invalidates the murderous
son’s inheritance is “spurious interpretation.”9 Non-interpretive doctrines
can lead to the proper solution without getting stuck on interpretive diffi-
culties. The relevant doctrine is that of a lacuna or gap.10 The inheritance
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law has a gap regarding an exception for the murderous heir. Filling in this
gap creates a new rule that disposes of the case of the murderous heir. Skep-
tics will argue that it doesn’t matter whether the path is interpretive or non-
interpretive—only the result matters. They are mistaken. The result is im-
portant, but judges must reach it by reason and not by fiat. They must reach
the result methodically, without breaking existing interpretive rules, so that
similar cases will be resolved similarly.

Interpretation in the Narrow and Broad Sense: 
Interpretation and Construction

Non-interpretive doctrines, as their name suggests, go beyond the limits
of interpretation, although a legal system’s tradition may view them as part
of the interpretive project. In the English system, for example, a judge’s
authority to change a text in order to avoid absurdity is part of the laws of
interpretation. The Anglo-American tradition treats laws resolving a con-
tradiction between two legal texts of equal stature—like the contradiction
between two statutes or two contracts—as part of the laws of interpreta-
tion. In the German interpretive tradition, filling in a gap constitutes in-
terpretive activity in the broad sense (ergänzende Auslegung, “supple-
mentary interpretation”). The English tradition views implied terms that
fill in a gap as part of the content of a contract, and sometimes even as a
problem of interpretation. Of course, each system has its own tradition;
there is no scientific “truth.” Nevertheless, it is important to distinguish
between ordinary interpretation (or interpretation in the narrow sense)
and special interpretation (or interpretation in the broad sense, authorized
by non-interpretive doctrines). Interpretation in the narrow sense gives
meaning to what “is.” Interpretation in the broad sense adds what “is” 
to what “isn’t” (by filling in a gap) or corrects the “is” (by correcting a 
mistake).

Interpretation in the narrow and broad sense rely on different criteria.
For example, the civil code’s provisions regarding the interpretation of a
contract or will do not apply to filling in a gap or correcting a mistake. Sim-
ilarly, common law practice regarding implied terms differs from ordinary
interpretive rules. Judges giving meaning to criminal statutes must limit
themselves to interpretation in the narrow sense. They may not give mean-
ing by filling gaps in criminal statutes. Nor are judges likely to be autho-
rized to fill a gap in the constitution. A judge who uses non-interpretive
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doctrines gives meaning to a (new) text. That is why, in the American sys-
tem, there is such a strong connection between interpretation (interpreta-
tion in the narrow sense) and construction (interpretation in the broad
sense).11 Professor Corbin said as much about contracts:

[T]he word interpretation is commonly used with respect to language itself—
to the symbols (the words and acts) of expression. In about the same degree,
we speak of the construction of a contract. . . . By “interpretation of lan-
guage” we determine what ideas that language induces in other persons. By
“construction of the contract” . . . we determine its legal operation—its ef-
fect upon the action of courts and administrative officials.12

Of course, interpretation in the broad sense, using non-interpretive doc-
trines, relies on interpretation in the narrow sense. In order to make use of
non-interpretive doctrines, a judge must first use “ordinary” interpretation
to determine the preconditions for their applicability. Take the case of two
statutes that appear to contradict each other. Interpretation in the narrow
sense decides the meaning of each statute. Interpretation in the broad sense
decides the resolution of the contradiction between the two statutes, to the
extent that there is a contradiction. Because of the close relationship be-
tween interpretation in its broad and narrow senses, I will briefly discuss
interpretation in its broad sense. A more comprehensive discussion is be-
yond the scope of this book.

The Diversity of Non-Interpretive Doctrines

The list of non-interpretive doctrines is ever-expanding. Their source is
mostly in case law, as opposed to statutory law. We will discuss five such
doctrines: (1) filling in a gap in a text; (2) resolving a contradiction be-
tween two separate texts; (3) correcting a mistake in a text; (4) changing
the language of the text in order to prevent an absurdity; and (5) fulfilling
the purpose of the text by making a change (“doctrine of approximation”
[cy pres]).

Is There a General Non-Interpretive Principle?

Every non-interpretive principle has its own rules, but is there a general
non-interpretive principle? For example, may judges read into a legal text
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a provision that it does not contain, subtract from the provisions it does
contain, or give it a meaning different from the one that arises from its lan-
guage? May they do so to realize the intent of the text’s author, the pur-
pose of the text, or for any other reason? I think the answer is no. Such a
general and comprehensive non-interpretive doctrine is rare in modern
legal systems. The guiding principle is that judges must work within the
limits of language. Non-interpretive judicial activity that deviates from the
framework of language is an exception that requires special doctrines to
justify it. Without these doctrines, judges may not give a text a meaning
that it cannot bear in its language. To do so would violate constitutional
principles about the role of a judge in a democracy. If we gave judges broad
authorization to change every legal text in order to realize the intent of its
author or the purpose of the text, we would excessively infringe on the prin-
ciple of separation of powers (for public legislation) and on the autonomy
of the private will (for private texts).

2. FILLING IN A GAP IN A LEGAL TEXT

Interpretation and Filling in a Gap

Interpreting a normative text (interpretation in the narrow sense) and fill-
ing in a gap (Lücke, lacuna) in a text (interpretation in the broad sense) are
separate and distinct normative activities.13 Interpretation gives a text mean-
ing, even if the meaning expands the language of the text to the outer edge
of its semantic limits. In contrast, filling in a gap adds language to a text. As
Merryman said, “The problem of interpretation is to supply meaning to the
norm; that of lacunae is to supply the norm.”14 Hence the important dis-
tinction between interpretation—even expansive interpretation—and fill-
ing in a gap. For example, in order to understand a norm in criminal law,
judges may engage in expansive interpretation, but they may not fill in a
gap.15 The distinction between the two is sometimes fine, but it remains in-
tact. In interpretation, there is a text to which a judge gives meaning. In
gap-filling, the text is missing, and the judge creates a new text.
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Consider a legal system whose statutes mandate that, when two con-
tractual obligations to sell an asset conflict, the prior obligation trumps.
The statutes do not address the relationship between the statutory duty to
make restitution and the contractual obligation to sell. This is an apparent
gap in the legal system’s statutes.16 Or take an agency statute stating that
an agent breaches the duty of loyalty if he or she conducts business with
his or her principal. The statute says nothing about a gift that an agent may
try to give the principal. That is a (hidden) gap in the agency statute.17 A
contract mandates the return of a cash deposit at the end of a period of
time, but fails to specify whether the deposit will be returned at its real or
nominal value. That is a gap in the contract. A will does not specify what
to do if there is a change in the composition of the heirs or assets after it is
written. That is a gap in the will. These situations spark three central ques-
tions:18 First, when does a normative text’s silence on a particular issue
constitute a gap regarding the resolution of that issue? Second, does the
legal system permit a judge to fill in the gap? Third, what criteria should be
used to fill in the gap? We will briefly examine each of these questions.

When a Text’s Silence Constitutes a Gap

A normative text’s silence may mean many things, and may speak in differ-
ent voices.19 Only one of these voices is the voice of a gap. A judge should
exercise caution in deciding, through his or her interpretation of a text,
that its silence constitutes a gap. In principle, a text’s silence on a particu-
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lar issue can be interpreted in one of four ways: First, the text does not ex-
plicitly provide a solution for a particular issue, but interpreting the text
implicitly resolves the issue. For example, the Canadian Charter contains
explicit provisions on the structure of government and human rights.
Canada’s Supreme Court decided that those provisions imply that judges
enjoy independence.20 The Australian High Court found an implied right
to freedom of expression from the constitutional provision governing the
structure of the regime.21 In cases like these, there is a (positive) provision,
if an implied one. Second, the text is silent about a particular issue because
it concerns a type of situation that the text does not address at all. Take a
contract that is silent on the issue of remedy for its breach. The contract is
not lacking. The remedy is laid out in the (default) rules regarding reme-
dies for breach of contract. Third, the text’s provisions for the issues it ex-
plicitly addresses do not apply to issues that it does not address. This is a
“speaking silence” or a “conscious silence.” The silence implies, and the
implication is that the text’s provisions do not apply to issues it does not
address. Take a contract in which Richard rents Simon two apartments, one
of which is specified as being furnished. The implication is that the second
apartment rented is unfurnished. Fourth—and this is the meaning that in-
terests us—the provision in the normative text is incomplete. The text im-
plicitly or explicitly settles certain issues, but fails to regulate other issues
that it is supposed to address, and that it does not exclude by conscious si-
lence. There is a gap in the text regarding these issues. A gap in the text,
then, exists when the text aspires to a comprehensive provision, but the
provision is incomplete.22 One can imagine the text as a wall with a miss-
ing brick.23 We can call this gap an omission or an “empty space.” The text
is supposed to settle the issue, but it is incomplete, disabled. Note, how-
ever, that a provision that is unreasonable or unjust is a flawed provision
but not a missing provision. An uncertain provision is not a missing provi-
sion, because the process of interpretation will eventually resolve the un-
certainty. We can decide that a text contains a gap only at the conclusion
of the process of interpretation (in the narrow sense). A text that uses ex-
pressions like justice, integrity, and reasonableness does not necessarily
contain a gap. Interpretation will determine the meaning of those con-
cepts.24 Similarly, a text granting discretion to someone does not neces-
sarily contain a gap. A text that includes instructions for filling in its own
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gaps is not incomplete, because the text completes itself on its own, with-
out the need for outside help.

May a Judge Fill in a Gap?

If the interpretation of a legal text reveals a gap, may a judge fill it in? The
various legal systems agree that judges may fill in contractual gaps,25 but
the consensus ends there. As for legislation, the prevailing opinion in civil
law is that a judge is authorized to fill in a statutory gap. Most civil law
countries explicitly address the issue in their civil codes.26 Section 12 of the
Italian Civil Code is a typical example: “If a controversy cannot be decided
by a precise provision, consideration is given to provisions that regulate
similar cases or analogous matters; if the case still remains in doubt, it is de-
cided according to the general principles of the legal order of the state.”27

In other civil law countries (like Germany and France), the codification is
silent on this point. Those systems do not necessarily view textual silence
as the deliberate absence of an arrangement (conscious silence), and they
recognize the judge’s authority to fill in a gap in legislation.28 Anglo-Saxon
legal systems adopt a less clear stance. Under the doctrine of equity of the
statute,29 which prevailed into the nineteenth century, judges were autho-
rized to fill in a gap in legislation. Today, when the language of a statute is
inadequate to achieve its purpose (when there is casus omissus), a court is
not authorized to fill in the gap.30 In that case, the judge resorts to the
“safety net” of the common law.31 In the context of wills, the German tra-
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25 Supra p. 72.
26 Sec. 4 of the Venezuelan Civil Code (1942); sec. 7 of the Austrian Civil Code (1811);

sec. 1 of the Swiss Civil Code (1911).
27 The Italian Civil Code 2 (M. Beltramo et al. trans., 1969).
28 S. Herman, “Quot judices tot sententiae: A Study of the English Reaction to Continen-

tal Interpretive Techniques,” 1 Legal Studies 165, 180 (1981). In Continental law, a statute
projects its rules and principles into the legal system. One can draw analogies from one piece
of legislation in order to complete a gap in another piece of legislation. See I. Zajtay, “Rea-
soning by Analogy as a Method of Law Interpretation,” 13 Comp. Int. L.J. S. Afr. 324 (1980).

29 For a discussion of equity of the statute, see F.J. de Sloovere, “The Equity and Reason
of a Statute,” 21 Cornell L.Q. 591 (1936); R. Marcin, “Epieikeia: Equitable Lawmaking in
the Construction of Statutes,” 10 Conn. L. Rev. 337 (1978); J. Manning, “Textualism and
the Equity of the Statute,” 101 Colum. L. Rev. 1 (2001).

30 The ban on filling in a gap need not lead to a ban on narrow interpretation or broad in-
terpretation. The equity of the statute doctrine was unique for its authorization of a court to
give a statute a meaning that it could not bear in its language. With the fall of the doctrine,
this authority has disappeared, as well. However, another aspect of the doctrine—permitting
a text to be read in a broad or narrow sense—remains valid. It is not related to filling in a gap
but rather to interpretation.

31 Herman, supra p. 69, note 28 at 179. See also N. Marsh, Interpretation in a National



dition permits gap-filling,32 but the Anglo-American system fails to address
it, apparently leaving judges to resort to the general laws of succession to
resolve the issue. Israeli courts have explicitly held that a court may fill in
a gap in a will.

There is little scholarly treatment of filling in gaps in constitutions. The
Swiss legal system permits it,33 and the Australian High Court has recog-
nized an implied bill of rights34 that in turn recognizes, among other
things, freedom of political expression. The power of courts to fill in a con-
stitutional gap is one way—although not the only way—of understanding
implied rights. In American constitutional law, there is a trend toward rec-
ognizing human rights implied or created in the penumbra of existing
rights. That is how the United States Supreme Court recognized the right
to privacy as part of the penumbras of the First, Fourth, Fifth, and Four-
teenth Amendments to the United States Constitution.35 Can a theory of
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and International Context 67 (1974); Cross, supra p. 3, note 3 at 95; E. Driedger, On the
Construction of Statutes 122 (R. Sullivan ed., 3d ed. 1994); 2B Sutherland, Statutes and Statu-
tory Construction 273 (N. Singer ed., 5th ed. 1992); R. Pound, “Common Law and Legisla-
tion,” 21 Harv. L. Rev. 383 (1907); J. Landis, “Statutes and the Sources of Law,” in Harvard
Legal Essays 213 (1934); W. Page, “Statutes as Common Law Principles,” 1944 Wis. L. Rev.
175; R. Traynor, “Statutes Revolving in Common Law Orbits,” 17 Catholic U. L. Rev. 401
(1968); R.F. Williams, “Statutes as Sources of Law beyond Their Terms in Common-Law
Cases,” 50 Geo. Wash. L. Rev. 554 (1982); G. Calabresi, A Common Law for the Age of Statutes
(1982); P.S. Atiyah, “Common Law and Statutes Law,” 48 Mod. L. Rev. 1 (1985). The com-
mon law obfuscates the issue by using the word “gap” loosely. For example, in Magor v. New-
port Corp. [1950] 2 All E.R. 1226, 1236, Lord Denning recognized the authority of an En-
glish judge to fill in a gap. The ruling changed, however, on appeal to the House of Lords:
Magor v. Newport Corp. [1952] A.C. 189. I doubt that the term “gap” used by Lord Denning
and the judges of the House of Lords is the same “gap” that I discuss in this chapter. In West-
ern Bank Ltd. v. Schindler [1977] ch. 1, 18, Judge Scarman (L.J.) recognized a judge’s lim-
ited power to complete casus omissus in legislation. The judge there emphasized, however, that
an English court does not have the same authority as that granted to Swiss courts by Section
1 of the Swiss civil code. See also Bennion, supra p. 6, note 13 at 682.

32 A. Gerhards, Ergänzende Testamentsauslegung wegen postmortaler Ereignisse (1996); D.
Leipold, Erbrecht 271 (10th ed. 1993).

33 1 J.F. Aubert, Traite de Droit Constitutionnel Suisse 126 (1967); J.P. Müller, Grun-
drechte: Besonderer Teil 287 (1985).

34 Nationwide News Pty Limited. v. Wills (1992) 177 C.L.R. 1; Australian Capital Tele-
vision Pty Limited v. Commonwealth (1992) 177 C.L.R. 106; Theophanous v. Herald & Weekly
Times Limited (1994) 182 C.L.R. 104; Stephens v. West Australian Newspapers Limited
(1994) 182 C.L.R. 211; Cunliffe v. Commonwealth (1994) 182 C.L.R. 272; McGinty v. West-
ern Australia (1996) 186 C.L.R. 140; Lange v. Australian Broadcasting Corp. (1997) 189
C.L.R. 520; Kruger v. Commonwealth (1997) 190 C.L.R. 1; Levy v. Victoria (1997) 189
C.L.R. 579.

35 See Douglas’s opinion in Griswold v. Connecticut, 381 U.S. 479 (1965). See also G.
Reynolds, “Penumbral Reasoning on the Right,” 140 U. Pa. L. Rev. 1333 (1992). Roe v.
Wade, 410 U.S. 113 (1973) also belongs in this category. See also J. Rubenfeld, “The New
Unwritten Constitution,” 51 Duke L.J. 289 (2001).



gap-filling explain these cases? Legal systems whose analytic discussions 
do not address gaps and filling them in examine the issue through the 
lens of interpretation. This approach puts heavy pressure on interpretation,
extending it to areas beyond its proper scope. Might it be better for 
those legal systems to recognize the non-interpretive doctrine of filling in
a gap and to hold the socio-legal discussion within the framework of that
doctrine?

Criteria for Filling in Gaps: Statutory Gaps

By which criteria does a judge fill in a gap in a legal text? As we saw, civil
law countries discuss the issue extensively as it pertains to statutes and con-
tracts, and Anglo-American law discusses it only in the context of contracts.
We will focus on these issues, beginning with statutory gaps. Judges who
would fill in gaps in statutes may be subject to homogenous or heteroge-
neous rules. According to homogenous supplementary rules, judges must
fill in the gap in a way that preserves internal harmony between the in-
complete statute and the supplementary rule. In applying homogenous
supplementary rules, judges resort to analogy36 and the legal system’s gen-
eral principles37 as tools for developing the law and carrying out its po-
tential in practice. One example is the Italian Civil Code’s provision that
judges should fill gaps in legislation using analogy, and where no appro-
priate analogy exists, they should resort to the state’s general principles
governing legal arrangements.38 Heterogeneous supplementary rules, on
the other hand, use principles external to the system to fill in gaps. There
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36 Most of the Continental literature discusses analogy: N. Bobbio, “Lacuna del Diritto,”
in 9 Novissimo Digesto Italiano 419 (1963); A. Peczenik, “Analogie Legis, Analogy from
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ogy. See R. Schlesinger, H. Baade, M. Damaska, P. Herzog, Comparative Law 578 (5th ed.
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but gap-filling analogy that defines new crimes is barred. See W. Naucke, “Interpretation and
Analogy in Criminal Law,” 1986 B.Y.U. L. Rev. 535.

37 Supra p. 69.
38 Art. 12 of the Italian Civil Code, supra p. 69.



is, therefore, no internal harmony between existing statutes and the new
supplementary rules. In the past, most English Commonwealth legal sys-
tems used heterogeneous supplementary rules. Commonwealth judges
were to fill in gaps by reference to English law,39 at least for issues involv-
ing certain kinds of general principles. Often, supplementary rules took on
a “mixed” character, relying on both homogenous foundations (analogy)
and heterogeneous foundations ( justice, natural law, comparative law).
The Swiss created an original version of supplementary rules which they
still use:40 If neither statute nor custom provides a solution to the prob-
lem before a judge—and the legal literature supports the use of analogy—
the judge must decide the question as if he or she were the legislature, re-
lying on jurisprudence and the given legal tradition.

Criteria for Filling in Gaps: Gaps in Contracts

A gap exists in a contract when the absence of an arrangement creates an
incompletion that contravenes the purpose of the contract. We become
aware of the gap when interpretation of the contract reveals that the con-
tract is incomplete: because it is truncated; because it “cries out for com-
pletion”; or because the parties did not complete the formation of the con-
tract. How can a judge fill in a gap in a contract? Everyone agrees that a
contractual gap can be filled in using default rules, custom, and usage. Of
course, these supplementary sources are not always effective, because sup-
plementary rules relevant to the issue in question do not always exist. Even
when relevant supplementary rules are available, the internal hierarchy of
those supplementary sources is not always clear.41 There is also a question
of the relationship between the abovementioned type of supplementary
sources and additional, second-order supplementary sources that may
apply when there are no available default rules, usage, or custom as guides.
In the English system, this second kind of supplementary rule takes the
form of “implied terms.” Courts read an “implied term”42 into a contract
when filling in a gap is necessary for the business efficacy of the contrac-
tual duties that the parties have taken on.43 The courts, however, apply the
officious bystander test44—whether a passerby glancing at the contract
would say, “Of course, that’s what the parties meant.” In the past, Amer-
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40 Sec. 1 of the Swiss Civil Code (1902). See Hayoz, supra p. 34, note 100 at 144.
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ican law frequently made use of the theory of implied terms, but over the
last few decades it has replaced that theory45 with the “supplementary for-
mulation” it uses today, as set forth in the Restatement:

When the parties to a bargain sufficiently defined to be a contract have not
agreed with respect to a term which is essential to a determination of their
rights and duties, a term which is reasonable in the circumstances is supplied
by the court.46

The Restatement’s test is reasonableness.47 Some judicial opinions use
good faith as the criterion for filling in a gap in a contract.48 Some Conti-
nental legal systems, like those of Germany49 and Portugal,50 also use the
principle of good faith to fill in gaps. In France, judges can use principles
of honesty to fill in contractual gaps,51 based on the Code Civile’s princi-
ple of good faith.52 The Swiss system authorizes a judge to fill in a gap 
according to the (objective) purpose to which honest and fair parties, op-
erating according to principles of justice, would agree.53 International
agreements use a similar approach. For example, according to the princi-
ples of Unidroit,54 if the parties do not agree on a term important to their
rights and duties, the court supplements the contract with a term that suits
the relevant circumstances. The intent of the parties, the nature of the con-
tract, fairness, honesty, and reasonableness all play a role in determining
the term. Similarly, in European contract law, a contract may include im-
plied terms based on the parties’ intent, the nature of the contract and its
purpose, good faith, and fairness. In recent years, numerous articles—
mostly by American legal scholars—have addressed the use of “default
rules” to fill in gaps in contracts. Only in some of those cases is the gap that
these articles discuss a “lacuna” in the sense that I mean. Often, the gap is
a silence of one of the other kinds, such as silence about an issue that the
text is not designed to resolve. Thus, the default rules that these scholars
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discuss also apply to situations in which there is no contractual gap in my
sense of the word.

3. RESOLVING CONTRADICTIONS NORMATIVELY

(Antinomic) Contradiction between Legal Norms

Normative harmony requires, among other things, that norms within the
same legal system do not contradict each other. Conflicting norms offend
and contradict the principle of rule of law. They are inconsistent with a legal
system’s methodical structure. A legal system saying that X is both per-
mitted and forbidden undermines its own stability and public confidence
in it. That is why every legal system must establish rules for resolving con-
tradictions between norms. The Continental system pays special attention
to the problems of conflicting norms.55 This is the problem of antinomy—
a contradiction between two norms, where each norm is valid by itself, but
both norms cannot apply simultaneously, together, to the same issue.
Anglo-American law has also recognized the phenomenon of conflicting
norms, but it has yet to give the issue the scientific attention it deserves.56

When Do Legal Norms Conflict?

A contradiction among legal norms occurs when two or more norms can-
not be accommodated. Such is the case when one norm permits or man-
dates an action that another norm forbids,57 creating a conflict between
two legal rules. Resolution of the conflict usually invalidates one of the
norms. No similarly absolute contradiction can exist between principles or
values, because the conflict can be resolved while maintaining the validity
of each principle or value in the system. Contradiction among competing
values and principles is inevitable, reflecting the ordinary and proper state
of affairs. Contradiction between rules, on the other hand, reveals a mis-
take in the legal system.

A “real” contradiction among rules exists only at the end of the inter-
pretive process. Before that stage, the contradiction may be “imaginary.”
With the help of interpretive rules—including the presumption against the
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existence of a contradiction—the court generally manages to resolve the
contradiction. We witness a real contradiction only after exhausting every
interpretive possibility of solving it. Of course, a given legal system can treat
the rules for resolving a “real” contradiction as interpretive rules. How-
ever, we should distinguish between an (interpretive) process that deter-
mines the validity of each norm and a different process that determines the
(normative) relationship between one norm and another. I personally view
rules for resolving contradictions between norms embedded in separate
texts as non-interpretive rules.

Contradiction between Norms Embedded in a Single Text

The first type of (real) contradiction occurs when two rules in a single text
conflict with each other. The contradiction may be original, meaning that
it existed when the text was created. It may be later, meaning that it came
about due to changes made to the text after it was created. In both cases,
the question is, which norm trumps? Every legal system has its own an-
swers. For example, in English common law, when two provisions within
the same piece of legislation conflict, the later provision takes priority.58

On the other hand, when two provisions within a contract conflict, the ear-
lier provision trumps.59 This approach seems mechanical and unpersua-
sive.60 Priority should be given to the instruction that more fully achieves
the purpose at the heart of the text (constitution, statute, contract, will).
Interpreters should prefer a primary norm over a secondary or subordinate
norm and a specific norm over a general norm.

Contradiction between Norms of the Same Status 
Embedded in Different Texts

What happens when two norms of equal normative status, embedded in dif-
ferent texts, contradict each other? The typical example is a contradiction be-
tween provisions in two statutes or two regulations, but it can also happen
with two contracts between the same parties, or two wills of a single testa-
tor. Of course, judges should first exhaust every interpretive possibility of
showing the contradiction to be “imaginary.” But what happens if the con-
tradiction is real? The generally accepted rule is that the later norm trumps
the earlier norm: lex posterior derogat priori. A later statute trumps an earlier
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statute; a later contract trumps an earlier contract; a later will trumps an ear-
lier will. This rule reflects the autonomy of the creator of the norm. Just as
he or she is authorized to create a norm, so is he or she authorized to create
a contradictory norm that (implicitly or explicitly) nullifies the original norm.
This rule, however, has one important exception: a later, general norm does
not trump an earlier, particular norm: generalia specialibus non derogant. The
earlier, particular norm trumps: specialis derogat generali. This rule creates
no difficulty if it is merely an interpretive rule, stating that the scope of the
later, general norm does not extend to the area covered by the earlier, par-
ticular norm. In that case, the contradiction is imaginary, and the resolution
is interpretive. What happens, though, when the contradiction is real? How
do we justify the preference for an earlier, particular norm?61

Contradiction between Superior and Inferior Norms

What happens when a superior norm contradicts an inferior norm? The rule
is that the superior norm trumps: lex superior derogat inferiori. The con-
siderations used to determine which norm is superior are external to this
rule. Once norm X is declared superior, it trumps a norm of lesser status,
be it general or specific. Thus, when a constitution contradicts an ordinary
statute, the constitution trumps. When a statute contradicts secondary leg-
islation, the statute trumps.

Isn’t this mere tautology? Aren’t we just saying that a superior norm is
superior? The answer is no, because there are circumstances under which
a superior norm (a constitution) does not invalidate a conflicting inferior
norm (a statute). Such is the case in the Netherlands, for example, whose
constitution—the highest norm in the legal system—bars judges from re-
viewing the constitutionality of statutes.62 For systems like the Dutch legal
system, the superiority of the norm is political, not legal, requiring the leg-
islature to keep its actions in conformity with the norm. For systems that
provide for judicial review of the constitutionality of statutes, when we say
that a superior norm trumps an inferior norm, we mean that the superior-
ity of the norm has practical legal consequences. The superiority is not just
political but also legal, and it has the power to invalidate an inferior norm.63

We see, then, that preferring a superior norm to an inferior norm is not a
question of interpretation. Anyone who doubts the distinction between in-
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terpretive and non-interpretive activity must admit that the criteria for de-
ciding the relationship between a constitution and statute or between a
statute and secondary legislation are not interpretive criteria. Judges do not
give meaning to the different texts, but rather determine their validity. To
do so, they do not use interpretive rules—rules for understanding the
text—but rather rules of validity, originating in constitutional law.

4. CORRECTING MISTAKES IN THE LANGUAGE OF A TEXT

Is a Judge Authorized to Correct Mistakes in a Text?

The author of a text is generally “authorized” to correct a mistake in it. The
legislature may correct a mistake in a statute; the parties to a contract may
correct a mistake in the formation of a contract; testators may correct their
wills. May judges, however, correct mistakes in texts they did not write, like
statutes, contracts, or wills?64 Answering in the affirmative is uncontrover-
sial as long as judges are permitted to make the correction within the frame-
work of the text’s language, without having to add to it or subtract from it.
Such activity is just ordinary interpretation, in which judges consider the cor-
rect reality surrounding the text, rather than the mistaken one. Of course, a
given legal system may not allow judges to treat the text as mistaken. That
question is an internal one, and each legal system has its own answer.

What happens, however, when judges must change the text in order to
fix the mistake? May judges make the changes? Take an example from
French law: A statutory provision states that “It is forbidden to embark or
disembark while the train is not in motion.”65 Must interpreters determine
the legal meaning of the text according to its semantic meaning, or may
they change the language of the statute by eliminating the word, “not”?
Take a second example: A state of the United States bars the use of weapons
on a public highway, “except for the purpose of killing some noxious or
dangerous animal or an officer in pursuit of his duty.”66 Should a judge de-
termine that the use of weapons in public highways is permitted for the
purpose of killing an officer in pursuit of his duty, or may the court correct
the mistake and decide that the word “by” comes after the word “or”?

These may be extreme examples, but the issue arises in moderate cases,
too. The question is whether a judge may correct the language of a text.
We might say that judicial alteration of a text that someone else created in-
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fringes on the autonomy of private actors (in the case of a contract or will)
and on separation of powers (in the case of a constitution or statute). Lord
Esher, M.R., had this to say about correcting a mistake in a statute: “If the
words of an Act are clear, you must follow them, even though they lead to
a manifest absurdity. The Court has nothing to do with the question
whether the legislator has committed an absurdity.”67

Esher’s approach is harsh. Take a will in which the testator by mistake
wrote Simon’s name instead of Richard’s. Correcting the mistake allows
the judge to realize the testator’s intent. The same is true of a mistake in a
contract. Its correction realizes the parties’ joint intent. Similar explana-
tions would seem to apply to a mistake in a statute. The mistake frustrates
the legislature’s intent or the statute’s purpose. Why should the judge not
have the power to correct the statute and realize the legislative intent or
statutory purpose? Correcting the mistake would not interfere with rea-
sonable expectations, because most people who read the text realize that it
contains a mistake. In any case, the damage done to reasonable expecta-
tions, if any exist, from correcting the mistake is no greater than the dam-
age to reasonable expectations wreaked by any act of interpretation. With
that in mind, we discuss correcting mistakes.

Correcting Mistakes in Statutes

The English legal tradition authorizes a judge to correct blatant errors in
a text that has been enacted. The legislature is presumed to have wanted
judges to correct blatant errors in statutes, particularly in order to realize
its intent.68 As Lord Reid said:

Cases where it has properly been held that a word can be struck out of a deed
or statute and another substituted can as far as I am aware be grouped under
three heads: where without such substitution the provision is unintelligible or
absurd or totally unreasonable; where it is unworkable; and where it is totally
irreconcilable with the plain intention shewn by the rest of the deed or statute.69

American law adopts a similar approach.70
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Correcting Mistakes in Contracts

Most legal systems allow a judge to correct a mistake in a contract.71 Mis-
take, for these purposes,72 is the gap between the “real” agreement reached
by the parties, reflecting their joint subjective intent, and the agreement they
actually put into writing. In order to prove the mistake, the judge may go be-
yond the four corners of the text (via the parole evidence rule, for example).

Correcting Mistakes in Wills

May a judge correct a mistake in a will? Mistake, for these purposes,73 is
the gap between the testator’s subjective reality and the way he or she ex-
presses it in the language of the will. Most legal systems allow judges to
correct this kind of mistake:74 falsa demonstratio non nocet. According to
the rule, if a will describes a person or thing with enough specificity to allow
it to be certainly identified, according to the testator’s intent, then a judge
can ignore (and correct) the will’s incorrect descriptions of the person or
thing. Take a will bequeathing property to “my cousin, Rachel,” when
Rachel is really the cousin of the testator’s wife. Rachel inherits the prop-
erty, because the court is authorized to correct the will. Similarly, assume
the testator bequeaths property to his nephew, Richard—but he has no
nephew named Richard. His nephew’s name is Simon. A judge may cor-
rect the error, and Simon inherits. Israeli law explicitly grants this author-
ity to judges: “Where a will contains a clerical error or an error in the de-
scription of a person or asset, in a date, number, calculation or the like and
it is possible to determine clearly the true intention of the testator, the
Court shall correct the error.”75 The court may correct a mistake when the
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ment (Third) of Property § 12.1 (Tentative Draft no. 1, 1995).

75 Succession Law, 1965, 19 L.S.I. 58, 63, sec. 32.



true intention of the testator is clear from the language of the will and the
surrounding circumstances. If there is ambiguity about his or her true in-
tent, the court cannot correct the mistake and generally must discard the
provision.

5. DEVIATING FROM THE LANGUAGE OF THE TEXT 
TO AVOID ABSURDITY

Absurdity plays two roles in the common law: First, it permits a court to
deviate from the natural and ordinary meaning of the language if such
meaning would lead to an absurd result.76 The plain meaning rule or lit-
eral rule,77 which applies to all legal texts, says that interpreters should un-
derstand the language of a text in its natural and ordinary meaning. The
“golden rule,”78 however, is an important exception that allows deviation
from the natural and ordinary meaning, in order to avoid an absurdity. This
aspect of absurdity is interpretive. It guides the interpreter’s choice of the
text’s legal meaning from among the few semantic meanings that the text
can tolerate in its language. It tells the interpreter to select a semantic
meaning that is not absurd. The second aspect of absurdity operates beyond
the limits of language, allowing a judge to correct language, add to it, or
subtract from it, in order to avoid an absurdity.79

6. CY PRES PERFORMANCE

The Substantive Doctrine

The common law recognizes the doctrine of cy pres performance80 in con-
tract and estate law. If a contract or a unilateral legal action (trust or will)
dedicates assets for a public purpose, and that purpose cannot be fulfilled,
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76 Bennion, supra p. 6, note 13 at 751; Cross, supra p. 3, note 3 at 16; Lewison, supra
p. 42, note 130 at 85.

77 Supra p. 34.
78 Lord Wensleydale coined this phrase in Grey v. Pearson (1857) 10 E.R. 1216, 1234.
79 Cross, supra p. 3, note 3 at 16: “The usual consequence of applying the golden rule is

that words which are in the statute are ignored or words which are not there are read in.”
80 See E. Fry, A Treatise on the Specific Performance of Contracts (6th ed. 1921); J. McGhee,

Snell’s Equity (30th ed. 2000); R. Sharpe, Injunctions and Specific Performance 420 (1983);
E. Fisch, Cy Pres Doctrine in the United States (1950); C.R. Chester, “Cy Pres: A Promise
Unfulfilled,” 54 Ind. L.J. 406 (1979); F. Schrag, “Cy Pres Inexpediency and the Buck Trust,”
20 U.S.F.L. Rev. 577 (1986); R. Sisson, “Relaxing the Dead Hand’s Grip: Charitable Effi-
ciency and the Doctrine of Cy Pres,” 74 Va. L. Rev. 635 (1988); A.M. Johnson and R.D. Tay-
lor, “Revolutionizing Judicial Interpretation of Charitable Trusts: Applying Relational Con-



a court may order that the assets be used for an alternative and substan-
tially similar purpose. Some legal systems have expanded the doctrine to
the field of specific performance, applying cy pres generically to all con-
tracts and wills. Today’s version of the doctrine incorporates elements of
the principle of good faith. What, then, is the relationship between cy pres
and textual interpretation?

The following example will clarify: Richard creates a trust designating
funds to a hospital to be used for the treatment of disease X. Years pass,
and scientists eradicate the disease. May the hospital use the funds to treat
disease Y? No interpretation of the text creating the trust can lead to this
result; no interpretation of “disease X” can extend to “disease Y.” Inter-
pretive activity cannot change the mission of the trust, but cy pres, a non-
interpretive doctrine, can. A judge may decide that the original trust allows
the funds to be used for the treatment of another disease. Interpretation
of the text cannot lead him or her to that outcome—the interpretation has
reached its limits, and must stop. There is no need to try to cram into in-
terpretive activity what it cannot bear. Pretending that disease X somehow
includes disease Y is a fiction that violates the rules of interpretation. In-
stead, cy pres allows a court to change the destination of the assets, as long
as the new purpose is close to the original. The original goal of the trust
can thus be achieved without resort to interpretive rules and without “tear-
ing” the text’s semantic casing.

Cy Pres in Legislation

Can courts apply the doctrine of cy pres to legislation? The Latin maxim
that a statute becomes invalid when the reasons behind it become obsolete
(cessante ratione cessat ipsa lex) is not part of the modern perspective on
law. Customary failure to abide by a statute does not invalidate the statute
(desuetude),81 but may the statute be used to carry out purposes similar
to the original? Can courts thus revitalize obsolete statutes?

The governing jurisprudence does not allow such a result. Calabresi’s
suggestion that courts be permitted to invalidate obsolete statutes82 would
require explicit statutory authorization. Courts may not seize that author-
ity for themselves, nor did Calabresi suggest that they should.
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tracts and Dynamic Interpretation to Cy Pres and America’s Cup Legislation,” 74 Iowa L.
Rev. 545 (1989); R. Atkinson, “Reforming Cy Pres Reform,” 44 Hastings L.J. 1112 (1993).

81 Bennion, supra p. 6, note 13 at 232.
82 G. Calabresi, A Common Law for the Age of Statutes (1982). For a critique of Calabresi’s

approach, see R. Weisberg, “The Calabresian Judicial Artist: Statutes and the New Legal
Process,” 33 Stan. L. Rev. 213 (1983); S. Estreicher, “Judicial Nullification: Guido Calabresi’s
Uncommon Law for a Statutory Age,” 57 N.Y.U. L. Rev. 1126 (1982).



7. FROM INTERPRETIVE THEORY TO PURPOSIVE
INTERPRETATION

In this part, I have defined interpretation in law. I distinguished between
interpretive and non-interpretive activity. In the course of doing so, I dis-
cussed different systems of interpretation without expressing preference for
one over the other. I will now take the next step and answer the question,
What is the most proper system of interpretation? I will do more than just
survey all systems of interpretation and their treatment of non-interpretive
activity. I will examine the system of interpretation that I think is best: pur-
posive interpretation. Part Two will discuss its essence and components.
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The Essence of Purposive Interpretation

1. “PURPOSIVE INTERPRETATION”: TERMINOLOGY

Sources of the Term

The word “purpose” in the interpretation of legal texts is not new to com-
mon law tradition.1 It often appears alongside or instead of the word “in-
tent.” In contrast, the phrase “purposive interpretation” (or “purposive
construction”) is relatively new, apparently surfacing in common law tra-
ditions at the end of the 1960s and beginning of the 1970s. It appeared si-
multaneously in American,2 English,3 Canadian,4 Australian,5 and New
Zealand6 common law. “Purposive interpretation” cropped up in Israeli

1 For a discussion of “purpose,” see J. Corry, “Administrative Law and the Interpretation
of Statutes,” 1 U. Toronto L.J. 286, 292 (1936); M. Radin, “A Short Way with Statutes,” 56
Harv. L. Rev. 388, 400 (1942). For a historical analysis, see W.D. Popkin, Statutes in Court
131 (1991). Popkin identifies Judge Hand and Justice Frankfurter as the central figures in
the United States who adopted the purposive approach. Substantively—as opposed to se-
mantically—Heydon’s Case (1584) 3 Co. Rep. 7a; 76 E.R. 637 may be the historical source
of purposive interpretation. See Cross, supra p. 3, note 3 at 17. See also Viscount Delhorne’s
opinion in Stock v. Frank Jones (Tipton) Ltd. [1978] 1 W.L.R. 231, 234.

2 See, e.g., People v. Rodney, 21 N.Y. 2d 1, 4 (1967); Commonwealth v. Valentine, 419 A.2d
193 (Pa. Super.) (1979). Justice Holmes used the term purpose as early as the beginning of
the twentieth century. U.S. v. Whitridge, 197 U.S. 135, 143 (1904) (Holmes, J.) (“The gen-
eral purpose is a more important aid to the meaning than any rule which grammar or formal
logic may lay down”). The American realists also advocated using purpose as a criterion for
interpretation, infra p. 225, as did legal process scholars, infra p. 227.

3 See, e.g., Kammins Ballrooms Co. Ltd. v. Zenith Investments (Torquay) Ltd. [1971] A.C.
850, 879; Kennedy v. Spratt [1972] A.C. 83; Carter v. Bradbeer [1975] 3 All E.R. 158, 161;
Notham v. Barnet Council [1978] 1 W.L.R. 220, 228; Jones v. Wrotham Park Settled Estates
[1980] A.C. 74, 105; Gold Star Publications Ltd. v. Director of Public Prosecution [1981] 2
All E.R. 257.

4 See Driedger, supra p. 69, note 31 at 35; Côté, supra p. 77, note 65 at 313. Similarly,
then-Justice Dixon used the phrase “purposive analysis” in Hunter v. Southern Inc. (1984) 11
D.L.R. (4th) 641, 649. See also sR. v. Big M Drug Mart [1985] 1 S.C.R. 295, 344; Re B.C.
Motor Vehicle Act [1985] 2 S.C.R. 486, 499; L. Walton, “Making Sense of Canadian Con-
stitutional Interpretation,” 12 Nat’l J.Const.L. 315, 340 (2000–2001).

5 Mayne Nickless Ltd. v. Federal Comm’n of Taxation [1984] VR 863. See also Kingston
and Anor v. Keprose Pty Ltd. (1987) 11 NSWLR 404.

6 Donselaar v. Donselaar [1982] 1 NZLR 97, 114. See also J. Allan, “Statutory Interpre-
tation and the Courts,” 18 New Zealand U. L. Rev. 439 (1999).



law during this period, too.7 The new phrase, developed primarily in the
context of statutory interpretation, but it was also used in the interpreta-
tion of other texts.8 The English Law Commission on the Interpretation
of Statutes9 may have helped popularize the phrase10 by proposing the pur-
posive approach to statutory interpretation. Anglo-American legal schol-
ars also began writing about purposive interpretation in law in their theo-
retical literature.11 Since von Savigny’s work,12 and under the influence of
von-Ihering,13 Continental law has recognized teleological interpreta-
tion14 as a criterion, if not the primary criterion, for legal interpretation.15

What Is Purposive Interpretation?

The phrase “purposive interpretation” occurs frequently in court decisions
and legal literature alike. The common thread running through most ref-
erences to purposive interpretation is the understanding that “purpose” is
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7 C.A. 277/82 Nirosta Ltd. v. State of Israel, 37(1) P.D. 826, 832; C.A. 65/82 Land Bet-
terment Tax Administrator v. Hirshkowitz, 39(4) P.D. 281, 288.

8 See, e.g., Antaios Cia. Naviera S.A. v. Salen Rederierna A.B. [1985] A.C. 191.
9 Law Comm’n, The Interpretation of Statutes (1969). The influence may also originate

from England’s being a party to the European Convention for the Protection of Human
Rights and Fundamental Freedoms and a member of the European Community, both of
which employ “teleological interpretation.” See Steyn, supra p. 18, note 49 at 85.

10 Cross takes this view. Supra p. 3, note 3 at 18.
11 See Driedger, supra p. 69, note 31 at 35; Côté, supra p. 77, note 65 at 313; Cross,

supra p. 3, note 3 at 17; Bennion, supra p. 6, note 13 at 731; Eskridge, supra p. 41, note 126
at 25.

12 F.C. von Savigny, System des heutigen römischen Rechts 213 (vol. 1, 1840).
13 R. von-Ihering, Der Zweck in Recht (vol. 1, 1877; vol. 2, 1883). The first volume is

available in translation: R. von-Ihering, Law as Means to an End (I. Husik trans., 1913).
14 For a discussion of teleological interpretation, see Côté, supra p. 77, note 65 at 313;

Larenz, supra p. 3, note 5; Zippelius, supra p. 3, note 5. For a discussion of purposive inter-
pretation in Scandinavia, see F. Schmidt, “Construction of Statutes,” 1 Scandinavian Studies
in Law 157 (1957); P.O. Ekelof, “Teleological Construction of Statutes,” 2 Scandinavian
Studies in Law 77 (1958); H. Thornstedt, “The Principle of Legality and Teleological Con-
structions of Statutes in Criminal Law,” 4 Scandinavian Studies in Law 211 (1960); S.
Strömholm, “Legislative Material and the Construction of Statutes: Notes on the Continen-
tal Approach,” 10 Scandinavian Studies in Law 175 (1966); A. Peczenik and G. Bergholz,
“Statutory Interpretation in Sweden,” in Interpreting Statutes 311 (D.N. MacCormick and
R.S. Summers eds., 1991). In James Buchanan & Co. Ltd. v. Babco Forwarding & Shipping
(UK) Ltd. [1977] 2 W.L.R. 107, 112, Lord Denning writes that European judges “adopt a
method which they call in English by strange words—at any rate they were strange to me—
the ‘schematic and teleological’ method of interpretation. It is not really so alarming as it
sounds. All it means is that the judges do not go by the literal meaning of the words or by
the grammatical structure of the sentence. They go by the design or purpose . . . behind it.”

15 Zippelius, supra p. 3, note 5. See also K. Zweigert and H.J. Puttfarken, “Statutory In-
terpretation—Civilian Style,” 44 Tul. L. Rev. 704 (1970).



a subjective term.16 It reflects, at various levels of abstraction, but particu-
larly at the highest levels of abstraction,17 the intention of the text’s cre-
ator(s). Bennion—who devotes a lengthy chapter to purposive interpreta-
tion18—notes that the historical source of purposive interpretation is the
mischief rule established in Heydon’s Case.19 Eskridge analyzes purposivism
in the context of “archaeological” systems of interpretation that are based
on the will of the legislature.20 Driedger,21 Cross,22 and Twining and
Miers23 take a similar approach. Hart and Sachs also appear to treat “pur-
pose” as a subjective concept.24 I say “appear” because, although Hart and
Sachs claim that the interpreter should imagine himself or herself in the
legislature’s shoes, they introduce two elements of objectivity: First, the in-
terpreter should assume that the legislature is composed of reasonable peo-
ple seeking to achieve reasonable goals in a reasonable manner; and second,
the interpreter should accept the non-rebuttable presumption that mem-
bers of the legislative body sought to fulfill their constitutional duties in
good faith.25 This formulation allows the interpreter to inquire not into
the subjective intent of the author, but rather the intent the author would
have had, had he or she acted reasonably. In other places, literature on the
common law formulates purpose in objective terms.26 The addition of an
“objective intent” arising from the language of the text creates uncertainty.
Are we interested in subjective psycho-biological intent, or objective pur-
poses? Why use the subjective language of “intent” to connote the objec-
tive concept of “purpose?” Continental law is not immune from this con-
fusion. It distinguishes between a subjective teleological approach and an
objective teleological approach without fully clarifying the relationship be-
tween the two.
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16 See Lord Diplock, one of the first to use the phrase, “purposive interpretation,” in Sweet
v. Parsley [1970] A.C. 132, 165 (“‘Purpose’ connotes an intention by some person to achieve
a result desired by him”).

17 Dickerson, supra p. 3, note 3 at 88: “Lawyers tend to identify the immediate legisla-
tive purpose with ‘legislative intent’ and to reserve the term ‘legislative purpose’ for any
broader or remote (‘ulterior’) legislative purpose.” See also Sunstein, supra p. 13, note 31 at
428; M. Redish and T. Chung, “Democratic Theory and the Legislative Process: Mourning
the Death of Originalism in Statutory Interpretation,” 68 Tul. L. Rev. 803, 815 (1994).

18 Bennion, supra p. 6, note 13 at 731–50.
19 Id. at 732, citing to Heydon’s Case (1854) 3 Co. Rep. 7a, 7b.
20 Eskridge, supra p. 41, note 126 at 25.
21 Driedger, supra p. 69, note 31 at 36.
22 Cross, supra p. 3, note 3 at 20, 33.
23 W. Twining and D. Miers, How to Do Things with Rules: A Primer of Interpretation 186

(4th ed. 1999).
24 Hart and Sachs, supra p. 3, note 3 at 1378.
25 Id.
26 See Scalia, supra p. 34, note 103 at 17; p. 265, infra.



Definition of Purposive Interpretation

Against the backdrop of these issues, I wish to clarify my stance on purpo-
sive interpretation. My formulation of purposive interpretation differs from
the standard use of the phrase in the Anglo-American or Continental lit-
erature in that it is neither entirely subjective nor entirely objective. I see
purpose as a legal construction, like concepts of ownership, right, and duty.
It combines subjective elements (subjective purpose; author’s intent; sub-
jective teleology) with objective elements (objective intent; the intent of
the reasonable author and the legal system’s fundamental values; objective
teleology) so that they work simultaneously, rather than in different phases
of the interpretive process. Although the content I give to the phrase “pur-
posive interpretation” differs from its ordinary and accepted meaning, I
have decided to stick with it—and not to replace it with alternatives like
functional interpretation27—because it best expresses my stance. I will now
describe my theory of purposive interpretation.

2. FUNDAMENTALS OF PURPOSIVE INTERPRETATION

Purposive Interpretation’s Basic Approach

The key question in any interpretive study is: What is the goal of the in-
terpretation? What is it designed to accomplish? In the field of law, my an-
swer is that the goal of interpretation is to realize the goal that the legal
text is designed to realize. This is the starting point of purposive interpre-
tation. The interpretation is purposive because its goal is to achieve the pur-
pose that the legal text is designed to achieve. What is this purpose? What
kind of relationship do we create between the intention of the text’s au-
thor and the “intention” of the legal system? The answer lies in consti-
tutional principles. Constitutional considerations of the autonomy of the
private will and its relationship to the social fabric are the primary deter-
minants of the purpose of a private legal text. Constitutional considerations
of democracy, separation of powers, rule of law, and the role of a judge in
a democracy are the primary determinants of the purpose of a public
legal text. Purposive interpretation uses this set of considerations—which
shapes a legal text’s purpose—to solve the fundamental problems of legal
interpretation.
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27 This phrase has also been used already. See MacCormick and Summers, supra p. 31,
note 92 at 187.



The Semantic Component

Purposive interpretation is based on three components: language, purpose,
and discretion. Language shapes the range of semantic possibilities within
which the interpreter acts as a linguist. Once the interpreter defines the
range, he or she chooses the legal meaning of the text from among the (ex-
press or implied) semantic possibilities. The semantic component thus sets
the limits of interpretation by restricting the interpreter to a legal meaning
that the text can bear in its (public or private) language.

The Purposive Component

The second and core component of purposive interpretation is the element
of purpose (the telos).28 This is the ratio juris, the purpose at the core of
the text (will, contract, statute, and constitution). This purpose is the val-
ues, goals, interests, policies, and aims that the text is designed to actual-
ize. It is the function that the text is designed to fulfill.29 The purpose of
the text is a normative concept. It is a legal construction, like a right or a
legal personality, which the interpreter formulates. It is not a psychologi-
cal or metaphysical concept, and it is not a fact. The author of the text for-
mulated the text. The interpreter of the text formulates its purpose.

Foundations of Purpose

The purpose of a norm has two foundations: subjective and objective pur-
pose. The subjective purpose constitutes the values, goals, interests, poli-
cies, aims, and function that the text’s author sought to actualize. This is
authorial intent—the intent of the founders (constitutional interpreta-
tion); legislative intent (statutory interpretation); the joint intention of the
parties to a contract (contractual interpretation); and the testator’s intent
(interpretation of a will). It is their psycho-biological intent, not the intent
of a reasonable person. It is the subjective intent of the author, operating
at different levels of abstraction.

An interpreter learns the intent through the language of the text as a
whole and the circumstances external to it, like the history of its creation.
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28 Supra p. 86. Purposive interpretation belongs to the family of teleological interpreta-
tion. Infra p. 110.

29 See L. Fuller, The Morality of Law (2nd ed. 1969); G. Gottlieb, The Logic of Choice 105
(1968); J. Wróblewski, The Judicial Application of Law 103 (1992); Moore, supra p. 24, note
67 at 265.



The interpreter may always look to extrinsic circumstances in his or her
search for a text’s meaning. Often, the information from different sources
about the subjective purpose points in one clear direction, but sometimes
the sources conflict. In those instances, the interpreter seeks the meaning
that best realizes the intent of the author. The more credible the informa-
tion, the more weight the interpreter should give it.

The objective purpose constitutes the values, goals, interests, policies,
aims, and function that the text should actualize in a democracy. This pur-
pose, too, operates at different levels of abstraction. At the lowest level, it
is what the specific author would have wanted to carry out had he or she
thought about it. At the intermediate level, it is what the reasonable au-
thor would have wanted to carry out. At the high level, it depends on the
type of legal arrangement in question and its characteristics. At the supreme
level, it actualizes the fundamental values of the legal system. I call these
types of objective purpose the “intention” or will of the system.

An interpreter learns the objective purpose from “objective” data. Some
data are unique to each specific text (individual objective purpose) and are
derived from the language of the text, its character, and its type. The in-
terpreter can also study similar texts to discover objective data. Other data
are general (general objective purpose) and apply to all texts. They consti-
tute the normative umbrella for all the texts, reflecting the legal system’s
fundamental values. When these values clash, an interpreter determines ob-
jective purpose by striking the right balance between the competing val-
ues, a balance that reflects their relative weight in the legal system. The bal-
ance depends on the relative significance and status of the different values
at the point of decision.

The purpose of a norm is an abstract concept, composed of both its sub-
jective and objective purpose. The first reflects the intention of the text’s
author; the second, the intention of a reasonable author and the funda-
mental values of the legal system. The first reflects, at varying levels of ab-
straction, an actual intention; the second reflects, at varying levels of ab-
straction, a hypothetical intention. The first reflects a historical-subjective
intention; the second reflects a social-objective intention. The first is a fact
established in the past; the second constitutes a legal norm that reflects the
present.

The Centrality of Presumptions of Purpose

A unique feature of purposive interpretation is that the interpreter en-
counters the different data on the subjective purpose (authorial intent) and
objective purpose (the legal system’s intent) in the form of rebuttable pre-
sumptions. The presumptions reflect the author’s intent (at varying levels
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of abstraction) and the intent of the legal system (at varying levels of ab-
straction). The main task of interpretation is to balance the different pre-
sumptions when they conflict. Indeed, presumptions of purpose are the
foundation of purposive interpretation.30 They replace rigid interpretive
rules with flexible interpretive presumptions. They help bring the intent of
the author and the intent of the legal system into sharp focus at every point
of the interpretive process. They help express the idea that every text is a
creature of its environment. Purposive presumptions apply always and im-
mediately.

Constructing the Ultimate Purpose

The synthesis between a norm’s objective and subjective purposes estab-
lishes its ultimate purpose. Interpreters view these two kinds of purposes
as presumptions. On the one hand, interpreters presume that the purpose
of the norm is to realize the author’s intent. On the other, they presume
that the norm’s purpose is to realize the intent of the legal system. To ar-
rive at the ultimate purpose, interpreters consider the presumptions to-
gether, assigning each a status according to its significance or weight. The
significance varies from text to text and from type of text to type of text.
For example, in a will, subjective intent is weighted so heavily as to be the
determining factor, whereas in a constitution, the intent of the legal sys-
tem carries the day. In a contract, the intention of the parties weighs in re-
spectably, but the intention of the system is also given weight. In a statute,
the author’s intention (legislative intent) and the systemic intention (the
intent of the statute) are both significant, and their relative weight depends
on secondary distinctions between types of legislation (old or new, spe-
cialized or general, based on rules or principles, etc.). Regardless of its rel-
ative weight, each presumption, subjective or objective, remains in effect
through the duration of the interpretive process.

The Discretionary Component

Discretion is the third component of purposive interpretation. It is the
choice that purposive interpretation gives the judge from among a few in-
terpretive possibilities, all of which are legal. While this discretion is nar-
rowly bounded by a limited number of interpretive possibilities, it does
help the judge formulate the purpose at the core of the text. Purposive in-
terpretation thus recognizes the indispensability of interpretive discretion
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in determining the ultimate purpose of the norm. This discretion operates
at different junctions of the process of purposive interpretation. For ex-
ample, an interpreter may need to exercise discretion in determining the
limits of language; evaluating the reliability of sources of information about
the author’s intent; and determining the relevance of such intent to re-
solving the interpretive problem. Similarly, an interpreter may need to use
discretion to resolve conflicts among the values and principles that formu-
late the objective purpose. The primary role for discretion, however, is in
determining the ultimate purpose, after assigning the appropriate signifi-
cance to each presumption and resolving the conflicts among them. Of
course, as supreme courts use purposive interpretation more and more,
they will develop case law to resolve some of the questions raised by inter-
pretation, thus narrowing judicial discretion. Discretion will always have a
place in purposive interpretation, however, because it is impossible to con-
struct a theory of interpretation without interpretive discretion. Interpre-
tive discretion exists within every system of interpretation, whether or not
the system admits to it. Nevertheless, discretion should not become the
primary element of interpretation. It is a secondary component, confined
to particular situations.

Purpose and Language: End and Means

Purposive interpretation pinpoints, along the range of semantic meanings
of the legal text, a legal meaning that realizes the purpose of the norm. Pur-
pose is the end, and language is the means. The interpreter learns about
the end from the means. Purposive interpretation recognizes the pre-
sumption that the language of a norm provides information about its pur-
pose. To be sure, the interpreter learns about the end from other sources
as well. He or she may look to any factual or legal source, beyond the text,
to find the end. He or she may go beyond the limits of the means (the lan-
guage) to learn about the end (the purpose). The interpreter may not,
however, realize an end that does not have at least a minimal semantic
grounding in the means. Purpose must remain within the limits of lan-
guage. The interpreter need not necessarily learn the purpose from read-
ing the language of the text. The text’s language can be general, like lan-
guage conferring the authority to exercise discretion. It does not always
sufficiently clarify the purpose. To satisfy the requirement of semantic
grounding, however, the purpose—which the interpreter may have learned
from sources external to the language—must be realizable through the tex-
tual language. The language, the semantic medium, must be able to bear
the purpose of the norm.
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Order in Purposive Interpretation

Purposive interpretation has three components: language, purpose, and
judicial discretion. There is no order for these components. Each inter-
preter starts with the component that seems appropriate. Each interpreter
acts in accordance with his or her personality and character traits. How-
ever, interpreters may not use only some of the components. They must
rely on both language and purpose, and, in the hard cases, they must ex-
ercise judicial discretion. Purposive interpretation does not take place in
separate stages; it is integrative. It does not first turn to language and then
to purpose; it does not first turn to one kind of purpose and then to the
other. The interpretive conception is holistic. The interpretive presump-
tions, both subjective and objective, apply immediately with the start of
the interpretive process, and they accompany it to its conclusion. Indeed,
purposive interpretation is a circular process. The point of departure is ir-
relevant, so long as interpreters assess all the data and circle back to the
starting point. Most importantly, purposive interpretation does not set
an order for the use of interpretive and non-interpretive doctrines. In-
terpreters may begin with non-interpretive doctrines and only later start
interpreting.

Purposive Interpretation and the Fundamental Problem 
in Legal Interpretation

The fundamental problem in legal interpretation is the relationship be-
tween text and context, form and substance.31 Purposive interpretation
views purpose as the context in whose light the text should be given mean-
ing. Purpose is the substance that gives meaning to the form. Purposive in-
terpretation takes a stand on each of the three secondary questions at the
core of interpretation. First, purposive interpretation takes an integrative
stance on the dichotomy between the intent of the author and the intent
of the legal system. It gives expression to both authorial intent and the “in-
tention” of the legal system by presuming that the purpose of the norm is
to realize both kinds of intent. When there is an internal conflict between
the two, purposive interpretation establishes criteria for resolving it. These
criteria are based on constitutional considerations. In some cases, there is
room for discretion.

The second secondary question focuses on the intention of the text’s au-
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thor. It asks whether to focus on the “true” intention or the “expressed”
intention. Purposive interpretation requires attention to be given to the
true intention of the text’s author, and not just his or her expressed inten-
tion. The interpreter can learn about the subjective purpose from any cred-
ible source, not just from the language of the text. Having said that, the
subjective purpose arising from the language of the text is generally more
credible than the subjective purpose derived from sources external to the
text. Purposive interpretation expresses this principle as a rebuttable pre-
sumption in favor of the intention arising from the text. Furthermore, once
the interpreter determines the “true” intention of the author, he or she
may only carry it out if the language used by the author allows it.

The third secondary question focuses on objective purpose. This pur-
pose reveals the “objective substance” of the text. It is the intention of the
legal system, expressed in purposive presumptions that reflect the objective
purpose of the system’s various features and elements. The interpreter re-
solves internal conflicts among these presumptions by balancing them ac-
cording to their relative significance.

The Scope of Purposive Interpretation: Type of Text

Despite the vast literature on interpreting the various legal texts, few schol-
ars have attempted a general interpretive theory that applies to all types of
legal texts. Purposive interpretation aspires to that goal. It assumes that
there are common elements in the interpretation of all legal texts (consti-
tution, statute, contract, will) while recognizing the individuality of each
type of text. It gives each legal text the “breathing room” it needs to con-
vey its individuality, usually expressed in the balance between the text’s sub-
jective and objective purpose. Secondary distinctions, tailored to the par-
ticular type of text, then shape that balance. These distinctions consider the
age of the text (treating old and new texts differently); the scope of the is-
sues that the text regulates (interpreting a code differently from a specific
text); the regime and its essence (treating a text created in a totalitarian
regime differently than its democratic counterpart); and content-based fac-
tors of each text that affect the relationship between the author’s intention
and the intention of the legal system in constructing the purpose.

Generally—subject to the relevant secondary distinctions—in constitu-
tional interpretation, objective purpose is the determining factor, while
subjective purpose (the founders’ intent) plays a secondary role. In the in-
terpretation of contracts and wills, subjective purpose is primary. Objective
purpose plays a secondary and supplementary role, but it becomes more
significant when there is no credible information about the intent of the
testator or the joint intent of the parties. In interpreting some kinds of con-
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tracts—an adhesion contract, a consumer contract, or a collective agree-
ment, for example—judges should give more weight to objective purpose.
In statutory interpretation, the balance between subjective (legislative in-
tent) and objective (the intent of the reasonable legislator or of the legal
system) purpose depends on the type of statute. The interpreter of an old
statute gives more weight to objective purpose, while subjective purpose is
weightier for a new statute; the interpreter of a generally applicable statute
(like a code) emphasizes objective purpose, while the interpreter of specific
administrative legislation favors subjective purpose. These distinctions
allow purposive interpretation to retain its interpretive consistency while
preserving the individuality of each text.

Synthesis and Unity

Purposive interpretation is unique for its holistic, universal approach. A
judge interpreting a text according to its purpose acts within the context
of a legal system. The text is a creature of its environment. The two exist
in symbiosis. In interpreting a single statute, a judge interprets all statutes.
During the interpretation of a text, there is a continuous flow from the text
to its legal system and from the legal system to the text. This flow occurs
as the interpreter balances the unique purpose of each text with the legal
system’s principles, common to all texts, which inform the individual pur-
pose. Varying levels of abstraction facilitate a free flow between the indi-
vidual and the generic. Purposive interpretation thus seeks to fashion a 
purpose that creates harmony between the meaning given to a text and 
the legal system surrounding it. The goal is synthesis and integration be-
tween text and legal system. Of course, that is not always possible. Some-
times the language of the text gets in the way. Sometimes subjective 
purpose—the determining factor for some kinds of texts—prevents syn-
thesis. Sometimes, the system’s values themselves contradict each other.
Even if the goal is unattainable, however, judges must continue to aspire
to synthesis.

Diversity in Purposive Interpretation

The purposive interpretation I discuss in this book creates a general frame-
work for the principles of interpretation. It carves out an interpretive space.
I have filled in parts of this space with my own views about purposive in-
terpretation. Other purposive interpreters and other legal systems may fill
in the space differently. For example, different purposive interpreters and
different legal systems are likely to disagree over the content of the various
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purposive presumptions and the relationship between them. We should
therefore distinguish between the general framework establishing the
essence, character, and limits of purposive interpretation, and the recipro-
cal relationship, within that framework, among its different and nuanced
components.
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C H A P T E R  F O U R

The Semantic Component 
of Purposive Interpretation

1. INTERPRETIVE THEORY AND SEMANTIC THEORY

A Communicative Text

Every theory of interpretation is based on semantic theory.1 The object of
legal interpretation is a text, whether enacted into law or not, that is ex-
pressed through the medium of language. The text is communicative; it is
designed to establish a legal norm to which people will conform their be-
havior. The goal of interpretation is to understand the language of the text.
Because the limits of language set the limits of interpretation, we must un-
derstand the essence of language and the problems it raises. The difficulty
is that there is no one theory for understanding language; each theory 
evaluates language from its own perspective.2 Subjective and objective 
theories diverge on the issue. Objective theories include extensional and
intentional theories,3 each of which incorporates both ontological and
epistemological approaches.

Language as a System of Symbols

Language is a system of signs or symbols by which we think and through
which we communicate. Natural language is the system of signs or symbols
customarily used by members of a given society to communicate with each
other. Life experience teaches—and every theory of law or semantics must

1 See M. Landau, “Hamishpat B’mishpat: Balshanut Mishpatit—Habalshan B’sherut
Hamishpatan [Linguistics and Law],” 22 Iyunei Mishpat 37 (1999); G.L. Williams, “Lan-
guage and the Law,” 61 Law Q. Rev. 71, 179, 293, 384, (1945); 62 Law Q. Rev. 387 (1946);
P. Goodrich, “The Role of Linguistics in Legal Analysis,” 47 Mod. L. Rev. 523 (1984);
Goodrich, “Law and Language: An Historical and Critical Introduction,” 11 J. Law & Soc.
173 (1984). Williams discusses the connection between language and interpretation in the
fourth article of this series. See also Law and Linguistics Conference, 73 Wash. U. L.Q. 785
(1995). The end of the issue contains an extensive bibliographic list (p. 1311).

2 F. Palmer, Semantics: A New Outline (1976); D. Taylor, Explanation and Meaning (1970).
3 The Theory of Meaning (G. Parkinson ed., 1968) makes this division.



take this into account—that people communicate. Semantic Towers of
Babel are the exception. Language has meaning. While the words them-
selves have no intrinsic meaning, they have an accepted meaning among
those who speak the same language.4 “Words, as mere symbols, are noth-
ing but an empty shell with no meaning.”5

Language, however, is more than a collection of disembodied symbols;
words have meaning in a given language. Saying “automobile” and saying
“cigarette” are two different things, in the framework of a linguistic com-
munity. The word “automobile” and the word “cigarette” mean different
things, even if that meaning is not intrinsic to the words themselves. We
could call a four-legged creature that barks “cat.” But in a given language,
at a given time, and in a given context, words have a given meaning. The
meaning comes from the fact that, if we present the symbol (a four-legged
creature that barks) and the word (dog), a speaker of English connects the
two. When an English speaker hears or reads the word “dog,” he or she
thinks of that same four-legged animal that barks.6 This is the power of a
language—those who use it, share it, and it allows people to transmit
meanings attached to the different symbols. Of course, anyone can express
his or her thoughts through a private code. But in order to share those
thoughts with someone else, that person will have to provide a key for de-
ciphering the code.

Changes in the Meaning of Language

The meaning that words have in a language is not static.7 Language
changes. Relying on the works of various scholars, Zarfati lists five factors
that change language: history, linguistics, social factors, psychological fac-
tors, and the influence of foreign languages.8 When we evaluate the com-
municative power of language, we take into account a given system of as-
sumptions that are external to the language itself. The key question, of
course, is which meaning of the language the interpreter should consult:
the meaning it had on the day the text was written, or the meaning it has
on the day it is interpreted? Language by itself cannot give an answer. Both
meanings together establish the range of semantic possibilities, and the
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4 A. Ross, On Law and Justice 112 (M. Dutton trans., 1959).
5 Sussman, “Miksat Mitaamei Parshanut [Interpretation],” Sefer Hayovel L’Pinchas Rosen

148 (1962).
6 Ogden and Richards, supra p. 3, note 3 at 11. For a critique of the plain exposition of

this approach, see A. Dickerson, “Referentia Meaning: The Static Aspects,” 10 Jurimetrics J.
58 (1969–70).

7 See Justice Holmes’s comments in Towne v. Eisner, 245 U.S. 418, 425 (1918).
8 G. Zarfati, Hebrew Semantics 118 (2d. ed. 1968).



choice between them is guided by the criteria of the system of interpreta-
tion.9 Purposive interpretation gives language the legal meaning that best
realizes the purpose of the norm. It may be the meaning of the language
at the time the text was created, or the meaning at the time the text is in-
terpreted, depending on the particular case at hand.10

Limits of Language and the Author’s Responsibility

Judge Hand’s remark that “Words are such temperamental beings”11 is as
true today as it was when he first said it. Language is temperamental because
the agreements people make with each other, based on language, are nei-
ther fixed nor precise. Natural language is not mathematics. Language has
no single, uncontroversial meaning.12 Meaning changes with context. As
Professor Thayer said at the end of the nineteenth century, we are not in

Lawyer’s Paradise where all words have a fixed, precisely ascertained meaning
. . . and where, if the writer has been careful, a lawyer, having a document re-
ferred to him, may sit in his chair, inspect the text, and answer all questions
without raising his eyes.13

Indeed, the best drafter cannot create a text that, when read in any cir-
cumstance, will impart the same single meaning to all readers. There is al-
ways “maneuvering room” in which understandings about the meaning of
language are equivocal. This is especially true of general language referring
to people and things not identified in the text. Language does facilitate
communication among people, but its limitations prevent the communi-
cation from even approaching perfection. Language can mean more than
one thing even in a single context; language can be ambiguous; language
can be vague. A good drafter can try to limit the ambiguity if he or she
chooses. Sometimes there is reason to create an ambiguous text.14 When
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9 Bennion, supra p. 6, note 13 at 698.
10 Other interpretive methods, of course, reach different conclusions. Subjective interpre-

tive methods focus on the meaning the language had at the time the text was created. Ob-
jective interpretive methods focus on the meaning of the language at the time of interpreta-
tion.

11 L. Hand, The Spirit of Liberty 157 (I. Dilliard ed., 3d ed. 1960). See also Z. Chafee,
“The Disorderly Conduct of Words,” 41 Colum. L. Rev. 381 (1941).

12 B. Bix, Law, Language, and Legal Determinacy (1993). See also J. Steyn, “Written Con-
tracts: To What Extent May Evidence Control Language?” 41 Current Legal Probs. 23
(1988); Slim v. Daily Telegraph Ltd. [1968] 2 Q.B. 157, 171.

13 J. Thayer, A Preliminary Treatise on Evidence at the Common Law 428 (1898).
14 On passing legislation that is deliberately ambiguous, see J. Grundfest and A.C.

Pritchard, “With Multiple Personality Disorders: The Value of Ambiguity in Statutory De-
sign and Interpretation,” 54 Stan. L. Rev. 627 (2002).



a drafter does not want ambiguity, the best he or she may do is select words
that, in particular contexts, give a single meaning for the primary and typ-
ical situations that the drafter wishes to address in the text.15

Ambiguous Language

Language is ambiguous when a word or sentence has more than one mean-
ing. The ambiguity may be a function of semantics or syntax. Semantic am-
biguity occurs when a word in the sentence is ambiguous. A common ex-
ample is the use of the words “and” and “or.” Usually, “and” connects,
while “or” separates. But we sometimes use “and” to present alternatives,
and “or” to denote combination.16

Syntactic ambiguity occurs when the meaning of a sentence is ambigu-
ous because of the structure or order of its words. The phrase “institutions
or corporations for public use” is ambiguous because it can mean either of
two things: (1) “institutions for public use” or “corporations for public
use”; or (2) “institutions” or “corporations for public use.”

Ambiguity is unavoidable and natural to natural language. Often, we can
resolve the ambiguity by viewing the language in context. There are many
potential contexts, however. A theory of interpretation must determine the
relevant context. Purposive interpretive establishes the purpose of the norm
grounded in the text as the relevant context, but that context does not al-
ways resolve the ambiguity. In those cases, judicial discretion is necessary.

Vague Language

Vagueness exists when there is uncertainty about the application of a word
or sentence to details.17 The uncertainty may be of several kinds: First, the
word or sentence may not include the necessary and sufficient conditions
for its application. For example, a reference to a crime with moral turpitude
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15 Seaford Court Estates v. Asher [1949] 2 All E.R. 155, 164. Friedmann attributes to me
the view that there is no such thing as a plain text. D. Friedmann, “Liparshanut Hamunach
‘Parshanut’ Vihearot Lipsak Din Apropis [Notes on the Apropis Decision],” 7 Hamishpat 21
(2002). Indeed, I claim that there is no such thing as a text that is plain under every possible
circumstance. However, I naturally think that a text can be plain in most circumstances that
the author of the text sought to address. Of course, the determination that the text is plain
can be done only after the text has been interpreted. See supra p. 12.

16 A. Dickerson, The Fundamentals of Legal Drafting 76 (1965).
17 J. Waldron, “Vagueness in Law and Language: Some Philosophical Issues,” 82 Cal. L.

Rev. 509 (1994); G. Christie, “Vagueness and Legal Language,” 48 Minn. L. Rev. 885
(1964); Bix, supra p. 9, note 22.



is vague because “moral turpitude” is not self-defining.18 A second kind of
vagueness occurs when it is unclear whether a particular condition is neces-
sary for the provision to apply. For example, the word “intent” is vague, be-
cause it is not clear if it extends to a situation in which a person does not
wish to achieve a particular result by his or her action, but he or she knows,
with a reasonable degree of certainty, that his or her action will cause that
result. A third kind of vagueness occurs when a word or clause applies 
to the kinds of things that do not have a clearly defined scope or natural end
point.19 For example, words like “day,” “night,” “far,” “near,” “forest,”
“thicket,” “mountain,” and “hill” are vague. They pose a boundary prob-
lem with no semantic solution.20 Sometimes, but not always, it is clear from
the context whether a provision belongs to one or another end of the spec-
trum of possibilities. The context itself may be vague, however. In any case,
a theory of interpretation is needed to decide which context is relevant. Ac-
cording to purposive interpretation, the relevant context is the purpose of
the norm in question. Still, in exceptional circumstances, that criterion will
not clarify the vagueness, and the interpreter must exercise discretion.

Relevant Context

Context is likely to resolve a text’s ambiguity and vagueness.21 But what
counts as “context” for this purpose? The literature distinguishes between
intrinsic and extrinsic context.22 The intrinsic context is the textual context,
that is, the other phrases surrounding the phrase being interpreted. It is the
chapter that contains the clause being interpreted, or the entire document
(constitution, statute, contract, will) containing the chapter. The extrinsic
context is broader. It includes every context beyond the textual one. It in-
cludes the history of the text, the status of the law before and after the text
was written, the general framework of the law in the given legal system, and
the legal system’s social background and fundamental principles. As Justice
Sussman said, referring to the text of a statute, “A word in a statute is a crea-
ture of its environment. Its character is a function of its context.”23
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18 W. Alston, Philosophy of Language 88 (1964).
19 Moore, supra p. 24, note 67 at 195. Moore calls this “degree-vagueness.”
20 Hobbs v. London & S.W. Ry. Co. (1875) L.R. 10 Q.B. 111, 121. See also Lavery v. Pursell

(1888) 39 Ch. D. 508, 517; Mayor of Southport Corp. v. Morriss [1893] 1 Q.B. 359, 361; 
Attorney-General v. Brighton & Hove Co-operative Supply Ass’n [1900] 1 Ch. 276, 282.

21 For the difference between them, see 2 E.A. Farnsworth, Farnsworth on Contracts 239
(1990).

22 See Dickerson, supra p. 3, note 3 at 103.
23 H.C. 65/58, Shalit v. Interior Minister, 23(2) P.D. 477, 513. See also Attorney General

v. Prince Ernest Augustus of Hanover [1957] A.C. 436, 461.



The key question regarding context (internal or extrinsic) is: What does
the interpreter seek from the context? There are usually many different
contexts. We should focus on the context that is relevant to interpretive ac-
tivity. To find this context, we should evaluate the goal of the interpreta-
tion. The purpose of interpretation determines the relevance of the con-
text. For example, if the goal of interpretation were to find the most
aesthetically pleasing meaning,24 the relevant context would be different
than if the goal of interpretation were to actualize the values at the core of
the text being interpreted. Purposive interpretation is based on the view
that the goal of legal interpretation is to realize the purpose of the text
being interpreted. Purpose is the relevant context. The internal and ex-
trinsic contexts are just means and devices through which we uncover the
purpose at the core of the text. When we study context, we are not look-
ing for beauty. We are looking for purpose. We need to know which of the
different contexts the interpreter should use, and what that context means.
Interpretive theory is necessary to provide an answer. According to pur-
posive interpretation, the relevant context is that which provides informa-
tion about the purpose at the core for the text. In choosing among the
range of potential contexts, the interpreter in law should focus on the one
that provides information about the purpose at the core of the legal text.

Language’s “Ability to Bear”

The nature of language is such that a legal text often has more than one
semantic meaning. However, the number of semantic meanings is not in-
finite; people do successfully communicate. Language has a limited ability
to bear meaning. It cannot sustain meaning beyond what is accepted in a
given legal community or in the parties’ private code. A text is not a fortress
to be conquered with a dictionary, but it does have walls, beyond whose
confines it has no meaning. As Professor Radin noted,

Words are certainly not crystals, as Mr. Justice Holmes has wisely and prop-
erly warned us, but they are after all not portmanteaus. We can not quite put
anything we like into them.25

The judge must give the language of the text a meaning that will not “tear”
the “surface casing”26 of the words or sentences.27 Interpretation beyond
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Rev. 1047 (2002).

25 Radin, supra p. 25, note 74 at 866.
26 C.A. 6339/97, supra p. 20, note 54 at 253.
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the language of the text loses its interpretive character and must draw its
legitimacy from non-interpretive doctrines.

2. TYPES OF LANGUAGE

Private Code and Public Language

A text in private law expresses the autonomy of the private will.28 The par-
ties to a contract may formulate the contract as they wish. They may use a
private code.29 They may decide that, in their contract, a horse is a don-
key, and a donkey is a horse. Similarly, a testator may formulate his or her
will in his or her own private code.30 He or she may call the wine cellar a
“library,” and the bottles of wine, “books.” In that case, the range of se-
mantic possibilities includes the private meaning as well as the accepted
meaning in the given language. A judge applies the relevant interpretive
criteria to choose between those meanings. According to purposive inter-
pretation, the decisive factor is the testator’s intent (in a will) and the joint
intent of the parties (in a contract), so that the meaning they intend will
usually trump. Of course, the private code or language cannot remain en-
tirely private. Those who use a private code must give the interpreter a key
to understanding it. Once they do, the interpreter should use the key in-
terpret the text according to the intent of the author (for a will) or authors
(for a contract).

The process becomes more complicated in the context of a statute or
constitution, which are public documents,31 for use by the public as a
whole. A piece of legislation is not a linguistic or logical riddle. It is in-
tended to send a message. It therefore must speak in a language that its tar-
get audience understands, that is, in the public language.32 A legislature
that speaks in riddles or in language that is not clear misses the point and
the essence of legislation. It tarnishes the rule of law by writing legal in-
structions that are not understandable to its target audience but neverthe-
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rent Legal Probs. 96, 104 (1956); G. Williams, “The Meaning of Literal Interpretation,” 131
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ed. 1981).

29 See Corbin, supra p. 9, note 20 at 155.
30 See Wigmore, supra p. 103, note 28 at 231. See also Re Rowland [1963] 1 ch. 1, 9; C.A.
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less impose sanctions on members of that audience who violate those in-
structions. The legislature—and the legal system—have a basic obligation
to formulate statutes in a language that is understandable to members of
the given society.33 Having said that, and subject to constitutional re-
straints, interpreters must consider language in both its private and its pub-
lic meaning, the combination of which determines the range of semantic
possibilities. The choice between these meanings depends on the relevant
interpretive criteria; purposive interpretation makes its selection based on
the purpose at the core of the text.

Explicit and Implicit Meaning

The meaning of a text is explicit when it is transmitted to the reader
through the dictionary meaning of the language, understood in its relevant
(internal and external) textual context.34 The meaning of a text is implicit
when it is transmitted to the reader but is not part of the dictionary mean-
ing of the language.35 Implicit language is written into the text in invisible
ink. It is written between the lines. Dickerson uses the following example36

to demonstrate implicit meaning: A son asks his mother, “May I go to the
pool, and afterward, to the movies?” The mother replies, “You may go to
the pool.” Implicit in her answer is that the son may not go to the movies
(implied negation or “negative arrangement”). Her son arrives at this
meaning not from the dictionary meaning of the language, but rather from
the use of explicit language, in its extrinsic and internal context. Professor
Cross offers another example:37 Richard tells Simon, “As a present, I’m
giving you my apartment in London, my apartment in New York, and the
furniture in my apartment in London.” Implicit in Richard’s words is that
he does not give Simon the furniture in his New York apartment. These
are obvious examples, but meaning can also be implied in less obvious
cases. Consider a constitution whose various provisions establish the au-
thority of the branches of government and protections of human rights.
We can say that the constitution implicitly establishes the principles of sep-
aration of powers and judicial independence.38

The semantic meaning of a text (constitution, statute, contract, and will)
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33 See L. Fuller, The Morality of Law 63 (rev. ed. 1969).
34 Dickerson, supra p. 3, note 3 at 40.
35 Id. at 40.
36 Id. at 41.
37 Cross, supra p. 3, note 3 at 134.
38 Reference re Remuneration of Judges of the Provincial Court [1997] 3 S.C.R. 3.



is both the explicit and implicit meaning. The implicit meaning is also called
the ulterior,39 ellipsis,40 or tacit41 meaning. It is part of the range of se-
mantic meanings, just like the explicit meaning. An interpreter learns the
implicit meaning through logic, intelligence, and reason. The question is
not whether the implicit meaning is critical or necessary, clear or apparent;
the question is whether the implicit meaning is reasonable, logical, and
warranted.42

Readers are likely to disagree over the boundaries of “implication.” Do
constitutional provisions for democratic and egalitarian elections imply
recognition of a constitutional right to freedom of political expression? The
Supreme Court of Australia said yes.43 Is that result implicit? Are we cross-
ing the boundary between “implicit” meaning and a textual gap that the
court fills? Whatever the definition, in principle, the text speaks to us ex-
plicitly and implicitly. In case of a conflict between the two meanings, the
explicit meaning trumps. More precisely, when a text has an explicit mean-
ing relating to a particular issue, there is no room to infer a contradictory
implicit meaning relating to the same issue: expressum facit cessare taci-
tum.44 Indeed, like the explicit meaning, the implicit meaning determines
the meaning that the text can bear. It does not determine the legal mean-
ing of the text. An interpreter extracts the text’s legal meaning from the
range of semantic meanings (explicit and implicit), using the purpose of
the norm as the criterion for his or her selection.

Implied Meaning

“Implied meaning” can mean two things. On the one hand, it can be the
meaning implicit in the text. On the other hand, implied meaning can fill
in a gap in the text.45 There is a big difference between these two mean-
ings. Implied meaning as implicit meaning does not add “what is” to “what
is not.” Implied meaning (as implicit meaning) is part of the text: verba il-
lata est inesse vindentur (implicit words are considered to be included). Re-
ferring to statutory language, Bennion said that
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It is a fact of language, indeed a fact of life, that every statement consists not
only of what is expressed but also of what is implied. Neither portion is more
compelling than the other.46

Determining the implied meaning (as implicit meaning) of a text is part of
interpreting it. On the other hand, an implied meaning (or term) exists
when the text contains a gap. The court fills in the gap—adds “what is” to
“what isn’t”—by adding implied language. According to my theory, this
supplementation is part of interpretation in the broad sense, governed by
non-interpretive doctrines.

Natural and Ordinary Language, Exceptional 
and Special Language

The range of semantic possibilities includes the language’s totality of mean-
ings. It includes the natural and ordinary meaning and the exceptional and
special meaning. Of course, the presumption is that the purpose of a norm is
expressed in its natural and ordinary language.47 This presumption stems
from the fact that creating a legal text is a communicative activity. The pre-
sumption is, however, rebuttable. Sometimes, the interpreter should give the
language of the text an exceptional and special meaning, if that is necessary
to achieve the purpose at the core of the text in question. On the semantic
level, exceptional and special meanings should be treated like natural and or-
dinary meanings; the difference is in the rebuttable presumption that the pur-
pose of the norm will be achieved through the natural and ordinary language.

Dictionaries

An interpreter may use a dictionary48 as a source of the meaning that a text
can bear.49 A dictionary, either general or legal,50 can help the interpreter
(as a linguist) determine the range of semantic possibilities. It does not de-
termine the legal meaning of the text. As Hart and Sachs noted:

A dictionary, it is vital to observe, never says what meaning a word must bear
in a particular context. Nor does it ever purport to say this. An unabridged
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dictionary is simply an historical record, not necessarily all-inclusive, of the
meanings which words in fact have borne, in the judgment of the editors, in
the writings of reputable authors.51

The dictionary determines what meaning may be given to the text; it does
not determine what meaning must be given to the text. It is a linguistic
tool, not a criterion for understanding the legal language of the text. The
words of a statute are not fortresses to be conquered with dictionaries.52

The same is true of all types of legal texts.

3. CANONS OF INTERPRETATION

The Canons Reveal Nonlegal Semantic Meaning

Most legal systems have canons for understanding legal language.53 For ex-
ample, it is an accepted canon that the meaning of a word or phrase depends
on its environment: noscitur a sociis. Legal systems also commonly assume
the “no” of the language from the totality of its “yes” (expressio unius est
exclusio alterius). Similarly, if a legal text contains a string of details followed
by a general phrase—like a statute about “trucks, buses, private cars, or
other vehicles”—one can assume that the general phrase, “other vehicles,”
includes additional items of the same type (vehicles that move on land, not
ships and airplanes): ejusdem generis. What is the legal status of these
canons? Some treat them as legal norms that interpreters should use to de-
termine a text’s legal meaning. I disagree. The canons reflect semantic rules,
not legal rules.54 They are not unique to law but rather are rules of general
applicability for understanding language. They are based on experience,
logic, and correct use of language. They are common to all legal systems
and systems of interpretation. They belong to the field of language.55 They
help determine the range of a legal text’s semantic possibilities. They de-
termine the meaning that the text is capable of bearing.56 They do not de-
termine the legal meaning that the text bears. As Hart and Sachs said:
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Maxims should not be treated, any more than a dictionary, as saying what mean-
ing a word or group of words must have in a given context. They simply answer
the question whether a particular meaning is linguistically permissible.57

Canons are important because they determine the limits beyond which, in
the absence of a private lexicon, interpretation cannot operate. They are
tools in the larger project of determining the text’s legal meaning.

Some scholars object to linguistic canons on the grounds that they con-
tradict each other, to the point where they become useless.58 Those schol-
ars are correct to object to attempts to use the canons to determine the
legal meaning of a text,59 but there is nothing wrong with using the canons
to understand the semantic meaning of a text.60 The canons are a compi-
lation of rules of grammar and language.61 Viewed as tools to help under-
stand the meaning that a text can bear in its language, the canons are of
some use.

“No” Derived from the Language of “Yes”

The structure and logic62 of language allow us to infer the “no” of the text
from its “yes”: expressio unius est exclusio alterius.63 This canon is an ex-
ample of implicit semantic meaning, which may be negative or positive.
When we can infer a negative meaning from the “yes” of the text, we can
rule out the existence of a gap and recognize the existence of a negative
arrangement. As Cross writes:

It is doubtful whether the maxim does any more than draw attention to a fairly
obvious linguistic point, viz. that in many contexts the mention of some mat-
ters warrants an inference that other cognate matters were intentionally ex-
cluded.64

Of course, logic governs the scope of this canon. If I say that people are
mortal, you should not infer that animals live forever. Even when it is pos-
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sible to infer “no” from “yes,” that choice does not necessarily become the
text’s legal meaning. Perhaps the “yes” itself is included merely as a pre-
caution, to remove doubt (ex abundanti cautela);65 perhaps it is only as an
example; perhaps it reflects sloppy writing.66

The General from the Specific

Another accepted canon says that if the text contains a string of specifics
followed by a general, supplementary expression, one may understand the
general expression to extend to additional specifics of the kind enumerated
in the text. For example, if a contract provides that a renter is not liable for
rent in case of fire, flood, storm, or other unexpected incident, the phrase
“other unexpected incident” may not be understood to include a situation
in which it was impossible to use the rental because of construction prob-
lems.67 This linguistic canon says that a list of specifics may restrict an oth-
erwise general supplementary phrase. The canon employs logical deduc-
tion, based on common sense and life experience, to arrive at implicit
meaning. It is not, however, the criterion for determining the text’s legal
meaning, which depends on the purpose at the core of the norm.
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C H A P T E R  F I V E

The Purposive Component 
of Purposive Interpretation

1. THE ESSENCE OF PURPOSE

A Normative Conception of Purpose

According to purposive interpretation, the purpose of a text is a normative
concept. It is a legal construction that helps the interpreter understand a
legal text. The author of the text created the text. The purpose of the text
is not part of the text itself. The judge formulates the purpose based on in-
formation about the intention of the text’s author (subjective purpose) and
the “intention” of the legal system (objective purpose). 

According to purposive interpretation, interpretation is analysis of the
text, not psychoanalysis of its author.1 The judge analyzes the text using
interpretive criteria formulated based on both subjective and objective
sources. The purpose of a will is not to realize the intent of the testator.
The purpose of a will is to distribute the testator’s property. The testator’s
intent is a means of formulating how his or her property will be distrib-
uted. The same is true of contracts. The purpose of a contract is not to re-
alize the joint intent of the parties. The purpose of a contract is to achieve
the contractual objective. The joint intent of the parties is a means of un-
derstanding the contractual objective. Similarly, the purpose of a statute is
to bring about a certain kind of social change. The interpreter learns about
this change from, among other things, the intentions of the members of
the legislative body, but legislative intent is distinct from purpose. Justice
Frankfurter expressed this idea well:

Legislation has an aim; it seeks to obviate some mischief, to supply an inade-
quacy, to effect a change of policy, to formulate a plan of government. That
aim, that policy, is not drawn like nitrogen, out of the air; it is evinced in 
the language of the statute, as read in the light of other external manifes-

1 Cf. H.C. 246/81 Respect Association v. Broadcast Authority, 35(4) P.D. 1, 17: “The de-
cision must be made according to the analysis of the statute, not the psychoanalysis of the leg-
islator” (Barak, J.).



tations of purpose. That is what the judge must seek and effectuate, and he
ought not to be led off the trail by tests that have overtones of subjective 
design.2

The purpose of a constitution is not to realize the intent of the founders.
The purpose of a constitution is to provide a foundation for the social struc-
ture and its fundamental values. An interpreter may learn of this purpose
from, among other sources, the intent of the founders. The purpose is a
goal; the intention (of the author and of the “system”) is a source from
which the interpreter can learn about the goal. Determining the purpose
of a text always combines objective and subjective purpose.

The Purpose of the Text as the Relevant Context

The meaning of a word depends on its context.3 The context of the lan-
guage consists of overlapping circles of diverse contexts. The number of
contexts is infinite; each context has a context of its own, and so on. Con-
texts can be semantic, social, historical, and/or value-dependent, to name
a few types. A judge must choose the relevant context from this infinite list.
What is the relevant context? How does the relevant context of a legal text
differ from the relevant context of a literary or musical text? I say that the
relevant context of a legal text is the data that provides information about
the text’s purpose. We look to the language of the text, other texts, the his-
tory of the text, and the general values of the system in order to learn about
the purpose of the text. The purpose of a legal text is the only relevant con-
text for its interpretation as a normative creation.

Context in legal interpretation does not shed light on the words from
the point of view of their beauty or the way they sound.4 The context of a
legal text helps explain the meaning of the words from the point of view of
their purpose. The different contexts—the totality of the text’s language,
similar texts, history, and the legal system’s fundamental values—are rele-
vant only insofar as they help the interpreter learn about the purpose of the
text. A context that is not connected (directly or indirectly) to the purpose
may help interpret a text as a work of literature, but it cannot help inter-
pret the text as a normative construction.
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Dialogue between the Intention of the Reasonable Author 
and of the System and the Intention of the Author

Purposive interpretation is a kind of dialogue between the intention of the
reasonable author and of the system and the intention of the actual author.
Interpreters play a dual role in this dialogue. On the one hand, they live in
the present, and their understanding (consciously or unconsciously) is a
product of the legal system’s contemporary values. On the other hand, in-
terpreters try to understand a text that was created in the past. They seek
to discover the intention at the core of the text. Interpreters continuously
“move” back and forth between the past and the present. They take into
account the historical intent of the text’s author and the modern intention
of the system. Based on these two kinds of intentions, they formulate the
purpose at the core of the text.

“Purpose That the Text Is Designed to Achieve”

It is sometimes said that purposive interpretation is based on the purpose
that the norm is “designed” to achieve.5 The word “designed” may create
the mistaken impression that it refers to the (subjective) purpose that the
author of the text designated. The purpose that the text is designed to
achieve is a normative concept that the judge determines. In order to make
this determination, the judge looks to the purpose that the author of the
text designated to it (authorial intent; subjective purpose) as well as the
purpose that the system designated for that text (systemic intention; ob-
jective purpose). This decision is not at the interpreter’s absolute discre-
tion. Purposive interpretation sets guidelines for determining the purpose
that a text is designed to achieve. These guidelines set the boundaries of
subjective purpose and determine the relationship between the two kinds
of purposes, to form the ultimate purpose of the text.

The Immediate Application of Purposive Presumptions 
and the Lack of a Uniform Starting Point

Subjective purpose and objective purpose apply to all legal texts. The pur-
posive presumptions that derive from them—presumptions of subjective
and objective purpose—always apply. They apply immediately, regardless
of whether or not the text is “plain.” Judges presume that the purpose of
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a legal text is both to realize the intent of its author and to realize the in-
tent of the reasonable author and the values of the system (intention of the
system). Although these two presumptions may contradict each other, they
are simultaneously applicable. Judges resolve the contradiction between
them, when such contradiction exists, only at the end of the interpretive
process. Judges examine the text and the circumstances surrounding it to
learn about the content of subjective purpose and how credible the infor-
mation about it is. They decide how much weight to give subjective and
objective intent according to the type of text. These elements are taken into
account in formulating ultimate purpose.

Two principles govern this process. First, both subjective purpose and
objective purpose accompany the interpretive process from beginning to
end. We cannot say that a judge interprets a particular kind of text—like a
contract or will—according to the intention of the text’s author but inter-
prets another kind of text—like a constitution or statute—according to the
intention of the system. There is always the possibility that circumstances
will require the judge to accord heavy weight to the intention of the sys-
tem in the interpretation of a will or contract, or to the intention of the au-
thor in the interpretation of a constitution or statute. The judge decides
how much weight to give the subjective or objective purpose at the end of
the interpretive process. Second, there is no principled starting point that
gives preference to subjective or objective purpose. Both purposes are im-
mediately applicable. Each judge may choose the starting point that seems
best to him or her. In the absence of information to the contrary, the judge
may end at this starting point. When the judge discovers information to
the contrary, however, he or she must continue with the interpretive
process. The judge must evaluate whether the presumption with which he
or she began the interpretive process—objective or subjective purpose—
remains valid, or whether the new information rebuts the original pre-
sumption.

2. MULTIPLE PURPOSES

A Legal Text Has More Than One Purpose

Purposive interpretation assumes that every legal text has multiple objec-
tive and subjective purposes.6 Sometimes, these purposes exist at identical
levels of abstraction (horizontal purposes). Usually, however, the different
purposes exist at varying levels of abstraction (vertical purposes). Often,
the relationship among the purposes is such that the judge can formulate
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the ultimate purpose used to determine the text’s legal meaning without
resorting to judicial discretion. Sometimes, the purposes contradict each
other. In those cases, the interpreter must resolve the conflict while achiev-
ing synthesis and harmony among the various purposes. At times, he or she
will have to exercise discretion.

Multiple Subjective and Objective Purposes

The phenomenon of multiple purposes exists in the context of both sub-
jective and objective purpose. In the context of subjective purpose, the au-
thor of a text often seeks to achieve a number of objectives through the text
he or she creates. Consider a testator. A number of ideas are likely to cross
his or her mind during the writing of a will, beginning with the abstract idea
of distributing property and including the details of the division. Or, con-
sider a legislature that seeks to achieve a number of objectives through a
piece of legislation. It may pass a tax statute with the aspiration of increas-
ing revenue and readjusting the social distribution of wealth. Sometimes, a
statute has a number of purposes because the members of the legislative
body could not agree on a single purpose but did agree on a single text.7
The same is true for objective purpose. It may be the purpose that the au-
thor, had he or she acted as a reasonable person, would have aspired to
achieve. It may be the purpose that a reasonable author of a text would have
envisioned; it may be the purpose natural to a particular kind of norm. It
may be the purpose that actualizes the fundamental values of the system,
like liberty and public welfare. All the purposes appear before the interpreter
as presumptions whose status is determined by the weight assigned to each.

Horizontal Purposes

Purposes are horizontal when they exist at the same level of abstraction.
Take a statute that addresses the legal competence of minors. The statute
is intended to achieve, inter alia, two horizontal purposes: first, to protect
minors and allow them to act; and second, to protect the interests of third
parties transacting with minors. Similarly, a rape statute imposing criminal
liability for having sexual relations, under certain circumstances, with
someone who is mentally disabled, is intended to achieve two horizontal
purposes: first, to protect a mentally disabled individual from being ex-
ploited; and second, to allow a mentally disabled individual to have sexual
relations and start a family. Legislation requiring a writing in order to com-
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plete a legal act seeks to prevent recklessness and to secure the existence of
means of proof (statute of frauds). We can analyze any normative text sim-
ilarly. A constitution, for example, protects both the reputation of the in-
dividual and his or her freedom of speech. These two basic values exist at
the same level of abstraction.

Vertical Purposes

Vertical purposes exist at different levels of abstraction. Two parameters de-
termine the levels of abstraction:8 first, the level of particularity or gener-
ality of the subject regulated or addressed; and second, the extent to which
the content at the core of the normative arrangement is value-laden. These
parameters create a range of levels of abstraction.

Consider the objective purpose of a contract. At the lowest level of ab-
straction, the objective purpose focuses on the parties to a contract, trying
to determine what intent to attribute to them, as though they had ex-
pressed an opinion on the matter. At an intermediate level of abstraction,
the focus is not on the parties to the contract but rather on reasonable par-
ties. It asks what objective purpose the parties would have had, had they
acted as reasonable people. At this level of abstraction, there is no conjec-
ture as to what the parties’ intent would have been, based on the data avail-
able, but rather a conjecture as to what reasonable parties would have in-
tended. Interpreters introduce a reasonable person into the circumstances
of the contract, but not into the traits and characteristics of the actual par-
ties. At the next level of abstraction, interpreters focus on the purpose typ-
ical of that particular kind of contract. They disengage from the specific
contract and focus on the purpose that characterizes a category or type of
contract. At the highest level of abstraction, interpreters disengage from
the category or type of contract and determine an objective purpose of the
contract that reflects the legal system’s fundamental values. This last in-
quiry will find the objective purpose of the contract to be the achievement
of equality, justice, and other fundamental values.

A similar analysis applies to a piece of legislation at various levels of ab-
straction. At a low level of abstraction, the statute’s purpose is the individ-
ual objectives that the statute is designed to achieve. At a higher level, in-
terpreters focus on the objectives that a statute of that particular category
or type is designed to achieve. At the highest level are the fundamental val-
ues of the system which constitute the general objective purpose shared by
all legislation. This last purpose is a kind of “normative umbrella” that ex-
tends to all norms in the system.
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The Relationship between the Different Purposes: 
Presumption of Harmony

Usually, the various purposes—and the presumptions that derive from
them—are in harmony. The subjective intent of the author of the text, at
its various levels, points to a clear subjective purpose that guides inter-
preters. Usually, the author of the text is a person or entity who acts rea-
sonably, so that the individual’s subjective intent is in harmony with the
objective intent of the system, and the collective intent of the group that
created the text (as in the legislature or the parties to a multi-party con-
tract) is in harmony with the collective intent of society. In these cases, the
various purposes blend, and there is no need for interpretive discretion.
The overwhelming majority of instances of interpretation belong to this
category. The interpretive result is clear, and the issue does not make it to
court. In light of the frequency of this kind of situation, we can acknowl-
edge a double presumption: On the one hand, we presume that the subjec-
tive intent of the author is in harmony with, and seeks to realize, the ob-
jective “intention” of the system. On the other hand, we presume that the
objective intention of the system reflects, and seeks to realize, the subjec-
tive intent of the author. This double presumption is, of course, rebuttable.
As long as it holds, however, interpreters may ground themselves in either
subjective or objective purpose, as they please. At the end of the day, these
two purposes, along with the ultimate purpose interpreters infer from
them, will lead to the same result.

The Relationship between the Different Purposes: 
Complementation and Harmony

In most cases, the various purposes—and the presumptions derived from
them—complement each other, reinforce each other, and help explain each
other. For example, a factual inquiry into the author’s intent may raise
doubts about the scope of that intent. Even if there is no doubt about the
facts, there may be discord among the various levels (horizontal or verti-
cal) of the author’s subjective intent. In these cases, objective purpose is
likely to help interpreters. Interpreters assume that the author of the text
acts as a reasonable person, within the bounds of the legal system and its
values, and that he or she seeks to actualize the values of the system. This
presumption helps resolve the doubt over subjective purpose: interpreters
choose the subjective purpose—from among the various purposes in dis-
cord—that is consistent with objective purpose. Similarly, the various lev-
els of objective purpose may, in a given set of facts, lead to different results.
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In this case, interpreters choose the objective purpose in accord with the
presumption that the norm’s purpose is to realize the intent of its creator.

There is continuous back-and-forth between the different purposes,
each of which influences the other. Interpreters seek completion and unity,
not conflict. Consider a testator who orders her property divided among
“my children.” Assume that it is not clear whether she bequeaths her prop-
erty to the children she had on the day she wrote her will, or the children
she had on the day she died. Interpreters can resolve this doubt by refer-
ring to the intention of the system to guarantee equality among the testa-
tor’s children. The same is true if the provision about “her children” appears
in a statute about succession. When there is doubt about legislative intent,
interpreters resolve it based on the system’s “intention” to distribute prop-
erty equally.

Contradiction between Purposes

Usually, the multiplicity of purposes creates no interpretive difficulty, ei-
ther because all the purposes lead to the same semantic meaning as applied
to a given set of facts, or because some of the purposes are so different and
distant from the others, that they have no influence on the semantic mean-
ings relevant to a given set of facts. Of course, an interpreter must make
every effort to resolve contradictions among the different purposes. That
is the uniqueness of purposive interpretation—it takes all the purposes into
account and tries to synthesize them.

What happens when these efforts fail?9 In this case, the interpreter must
choose among the conflicting purposes. Purposive interpretation does not
give the interpreter discretion in all situations of this kind. It equips the in-
terpreter with presumptions about the purpose of the text and seeks to es-
tablish a normative arrangement that determines criteria (in the form of
both rules and principles) for resolving the contradiction among these dif-
ferent presumptions. Only in the rare cases in which these criteria do not
exist does the interpreter retain discretion. Some of these criteria may be
common to every normative text, while others are tailored to specific kinds
of normative texts (constitution, statute, contract, will). Legal literature
and jurisprudence have yet to develop the subject adequately. We might
propose a number of criteria common to all legal texts, something that the
common law has yet to recognize. My work here is a proposal for further
thought; others may take a different approach.
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I propose that interpreters should always prefer purpose at a low level of
abstraction (either subjective or objective) to purpose at a higher level of
abstraction. When choosing between conflicting purposes at a given level
of abstraction, interpreters should select the purpose that harmonizes with
a purpose at a higher level of abstraction. At a given level of abstraction, a
primary purpose should prevail over a subordinate purpose and a specific
purpose over a general purpose. In the context of subjective purpose, this
ranking assumes that the information about the various purposes is of equal
reliability. When the reliability of information about subjective purpose
varies, interpreters should prefer the purpose about which the most credi-
ble information exists. When the conflict occurs at the (high) level of ab-
straction engaging the principles of the legal system, the interpreter should
resolve the contradiction by balancing (horizontally or vertically) the con-
flicting values. In doing so, he or she should take into account, inter alia,
the weight and status of the conflicting values at the point of decision.

Contradictions between Subjective and Objective Purposes

The central question that purposive interpretation resolves is the relation-
ship between subjective and objective purpose. The interpreter should syn-
thesize and harmonize between these purposes, so that one complements
the other. But what happens when harmony is impossible? What happens
when the presumptions about subjective purpose contradict the presump-
tions about objective purpose? How is the ultimate purpose determined?
In principle, purposive interpretation says that the resolution depends on
the kind of text: constitution or statute, or constitution or statute as op-
posed to will or contract; new or old text; a text defining a specific issue or
a text that seeks to regulate an entire field; a text created and interpreted
in the same legal system, or a text created in one system but interpreted in
another; a text based on rules or a text based on principles. During inter-
pretation, the difference in type of text affects the relationship between au-
thorial intent and the intention of the system.10 Purposive interpretation
is thus sensitive to the essence and type of each text, in an attempt to give
expression to the social needs that each text addresses.

No “Early” or “Late” in the Different Purposes

Is there “early” or “late” among the different purposes? Must interpreters
start with presumption X, and only after exhausting it, move on to pre-
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sumption Y? Purposive interpretation says no. The process of interpreta-
tion is holistic. Interpreters move in a circle in which the point of depar-
ture is irrelevant, so long as they exhaust the entire process by circling back
to the starting point. Thus, in interpreting wills, interpreters may start with
objective purpose and only then turn to subjective purpose. They may take
a “shortcut” by presuming that the intention of the system is also the in-
tent of the testator. However, if this presumption is rebutted, they must
continue the interpretive process to its exhaustion.

Lack of Purpose

Are there legal texts that do not contain a purpose relevant to interpreting
the text in which the norm is trapped? My answer is no. There is always a
purpose to guide the interpreter in pinpointing the legal meaning of a text
along the range of its semantic meanings. There may be situations in which
the intent of the text’s author is not relevant to interpreting the text in a
specific factual context. This may happen when the author’s intent existed
at a low level of abstraction, and it is not relevant to resolving the inter-
pretive problem that the judge faces. Sometimes it is impossible to know
the intent of the text’s author, as in the case of a referendum. How can we
know the intent of all the voters? Similarly, interpreters face special prob-
lems in trying to locate the subjective intent at the core of a custom. In
these and other cases, the interpreter is faced with a factual situation in
which there is no information about the subjective purpose of the text. This
is never the case, however, with regard to the objective purpose. It always
exists, and it is always relevant. We can always answer the question of what
a reasonable author would have envisioned. We can always construct an ob-
jective purpose that actualizes the fundamental values of the system. The
generality of these values and the high level of abstraction at which they
operate always permit a judge to formulate an objective purpose relevant
to resolving a concrete legal problem. We will never face a situation of the
absence of purpose.
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C H A P T E R  S I X

Subjective Purpose

AUTHORIAL INTENT

1. THE ESSENCE OF SUBJECTIVE PURPOSE

Real Intent

The subjective purpose of a legal text is the subjective intent of its author.
When the author is an individual, the subjective purpose is his or her in-
tent. For a will, it is the intent of the testator. When two authors create the
text, the subjective intent is the joint intent of the two authors. This is 
the case for most contracts, where subjective intent is the joint intent of
the contracting parties. When the author of the text is a collective body, it
is the shared collective intent of that entity (members of a constitutional
assembly; members of the legislative body). This intent of the text’s au-
thor(s) includes the values, objectives, interests, policy, aims, and function
that the author(s) sought to actualize. The subjective purpose reflects a
true intent of the author at the time the text was created. It is a physical-
biological-psychological-historical fact. It is an “archaeological” fact.1 It is
a “genetic” fact.2 It is a “static” fact. It does not change with time. It is not
the intent that the author would have had, had he or she thought about
the matter, nor is it the intent of the reasonable person; these types of in-
tent constitute objective purpose. Subjective purpose is the “real” intent of
the text’s author, the intent the author(s) had, as a matter of fact, at the
time he or she (or they) created the text. In contrast to objective intent,
which, at a high level of abstraction, is largely the same for all legal texts,
subjective intent is specific to each and every text, and it is established at
the creation of the text. Interpreting a legal text according to subjective
purpose is ex tunc interpretation. It brings us back to the meaning that the
text would have had, had it been interpreted on the day it was created.

1 For a discussion of “archaeological” in this context, see Aleinikoff, supra p. 34, note 102.
2 The German tradition uses the phrase “genetic interpretation” to refer to subjective in-

terpretation. See R. Alexy and R. Dreier, “Statutory Interpretation in the Federal Republic of
Germany,” in Interpreting Statutes: A Comparative Study 85 (D.N. MacCormick and R. Sum-
mers eds., 1991).



Real Intent, Not Hypothetical Intent

Subjective purpose is the real, not hypothetical, intent of the text’s author.
The phrase “hypothetical intent” is ambiguous. In one sense, it refers to a
situation in which true intent is unknown, but the interpreter makes a (hy-
pothetical) assumption about what it is. As long as this assumption is based
on the legal community’s life experience, it can serve as a presumption
about true intent. It becomes one way of proving the author’s true intent.
A second meaning of “hypothetical intent” is an intent that the text’s au-
thor never had in fact, but that can be attributed to him or her on the as-
sumption that he or she would have had the intent, had he or she thought
about the matter. This is individual-hypothetical intent.3 Because this in-
tent is not real but conjectured, it constitutes part of the objective, not sub-
jective, purpose of the text, at a low level of abstraction. A third meaning
of “hypothetical intent” is an intent that the author did not really have (not
true intent), and that cannot be attributed to him or her, had he or she
thought about the issue (not individual-hypothetical intent). However, it
is the intent that the text’s author would have had as a reasonable person
(generic-hypothetical).4 Because it is not true intent, it does not form part
of subjective purpose. It is conjectured intent, operating at a few levels of
abstraction, and it constitutes part of the text’s objective purpose.

Hidden Intent: Will Theory and Expression Theory

Is hidden intent part of subjective interpretation? That depends on how
hidden intent is defined. If hidden intent means an intent to which the au-
thor of the text did not give expression, and that remained concealed in his
or her heart, then it forms no part of subjective purpose. Such intent, be-
cause of its hidden nature, can never be known to the interpreter. The ques-
tion must then be whether we can take into account a hidden intent that,
at some stage of interpretation, is revealed. In this context, intent is hid-
den if the information about it comes from sources external to the language
of the text. Can interpreters ever consider that intent? The question calls
up the familiar debate between “will theory” and “expression theory,”5

namely whether interpreters can consider the true intent of the author if
they learn it from sources external to the text (will theory), or whether in-
terpreters should only consider intent that can be learned from the text it-
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self (expression theory). Purposive interpretation rejects expression theory.
It does not mandate that information about (subjective) intent come from
the language of the text alone. The requirement is just that it be possible
to realize the intent through the language of the text, even if the informa-
tion about intent comes from extrinsic sources.

The real question about hidden intent is this: Under what circumstances
may an interpreter, in formulating the intent of the text’s author, take into
account an intent learned from sources external to the text? My answer is
that extrinsic information may be used, but its weight should be calculated
according to the circumstances of each case. Consider a testator who makes
a will. After his or her death, a letter explaining his or her intent surfaces.
This information is likely to be of significant weight in formulating the tes-
tator’s intent. Taking it into consideration will not harm anyone, because
no one has a reliance interest. Consider a contract between A and B, for
which the relevant intent is the joint intent of the parties. If A knew the
hidden intent of B at the time the contract was created, such intent is of
great importance, and interpreters should accord it respectable weight.6
What if B did not know of A’s hidden intent?

Interpreters agree that they need not take into account the intent of a
person that is unknown to another and that need not be known to the
other. It is a concealed intent, which interpreters need not consider, even
according to the will theory. Less clear is the following case: A person has
an intent that is unknown to the other party, but the other party could learn
about such intent by taking reasonable measures. Should an interpreter
consider the concealed intent under those circumstances? The question
does not arise in a will, because, in the absence of reliance, there is no other
party that needs to know. The question does, however, arise in contract
law. One party to a contract has an intent unbeknownst to the other, but
the other could discover it by taking reasonable measures. In that situation,
can the intent of the one party be considered the parties’ joint intent? Com-
parative law sources say yes,7 and appropriately so.

Presumption of Intent

Subjective intent appears before the interpreter as a presumption that the
purpose of the text is to realize the intent of its author. This intent is an
issue of fact, to be proven in the way any other fact is proven. The burden
of proof generally lies with the one who claims the existence of a certain
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intent, to be proven by a preponderance of the evidence. Presumptions
help determine subjective intent, because some of them are factual pre-
sumptions (praesumptio hominis), based on life experience and common
sense. Other presumptions are legal presumptions, like the presumption
that the author of the text acts as a reasonable person or that the intent of
the author is to realize the intention of the system. The different pre-
sumptions that shape objective purpose are likely to provide information
about subjective purpose, as well. Both the legal and the factual presump-
tions of subjective purpose can be rebutted by proof that they do not ac-
cord with the intent of the text’s author or if they point to an intention
that does not appear to have existed, as a historical fact, in the mind of the
text’s author.

Subjective Purpose and the Reasonable Person

English common law understands the intent of a text’s author according to
the criteria of the reasonable person.8 In interpreting a will, therefore, a
judge asks what the intent would be of a reasonable person standing in the
shoes of the testator.9 In interpreting a contract, a judge asks what the in-
tent would be of a reasonable person standing in the shoes of each of the
parties.10 For a statute, the question is how a reasonable person would un-
derstand legislative intent.11 Purposive interpretation takes a different view.
In considering subjective purpose, that is, authorial intent, it looks for the
true intent of the author, not the intent of a reasonable person. It is not
clear why we should consider the intent of a reasonable testator, rather than
the intent of the actual testator whose will is the subject of interpretation.12

It is also hard to understand why a court should validate the “objective” in-
tent of contractual parties, that is, the intent that reasonable parties to a con-
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tract would have, rather than their joint subjective intent. We may consider
objective perspectives on a contract or will in the absence of information
about the subjective intent of the testator or in the absence of a joint intent
of the contractual parties. Where we can discover these real intents, how-
ever, why ignore them? Objective perspectives seek to protect reliance in-
terests, but if two parties have a joint subjective intent, why ignore it and
replace it with a reasonable person’s intent? The same is true of interpret-
ing statutes. We can reason, as objective systems of interpretation do, that
legislative intent is irrelevant, and that the interpretive criterion is the mean-
ing that a reasonable reader would give a statute. If we agree, however, that
legislative intent is an appropriate interpretive criterion, why not identify
this (subjective) intent? Doesn’t it deceive the public to continue to use the
terminology of legislative intent, without, in fact, taking it seriously?13

Purposive interpretation tells the truth. To the extent that it considers
authorial intent—and that extent varies with the type of text being inter-
preted—it deals with the “real” intent of the author. It is not interested in
the intent of a reasonable person standing in the author’s shoes. The rea-
sonable person is the subject of objective purpose, which occupies a re-
spectable position in interpretation. The (subjective) intent of the author,
however, refers to his or her actual intent, not the hypothetical intent of a
reasonable person. Legal scholars have pointed to difficulties in determin-
ing this actual intent.14 However, I am unpersuaded by claims that we can
never know what the author of the text sought to accomplish,15 and that
the need for certainty and security in law justifies the objectification of in-
tent.16 If we can base criminal law—whose consequences are harsh for
both the individual and society—on a subjective view of will and intent
(mens rea), surely we can base a theory of interpretation on this subjective
approach. Continental law takes a subjective approach to intent,17 and it
has yet to be proven to enjoy less certainty and security than English law.
Indeed, English common law fails to consider authorial intent seriously
enough.18 Purposive interpretation takes subjective intent into account,
though it does not always make it the prevailing factor. It considers con-

124 C H A P T E R  S I X

13 For different explanations, see Cross, supra p. 3, note 3 at 29.
14 See D.W. McLauchlan, “The New Law of Contract Interpretation,” 19 New Zealand

U. L. Rev. 147 (2000).
15 Steyn, supra p. 18, note 49 at 80.
16 See President of India v. Jebsens (UK) Ltd. [1991] 1 Lloyd’s Rep. 1, 9.
17 See sec. 133 of the B.G.B.; sec. 1362 of the Italian Civil Code; sec. 1425 of the Que-

bec Civil Code.
18 There have been recent calls to take subjective intent more seriously, particularly in the

field of contractual interpretation. See supra p. 124, note 14. Now, when one party to a con-
tract knows the other’s subjective intent, English law authorizes the subjective approach. See
J. Steyn, “Contract Law: Fulfilling the Reasonable Expectations of Honest Men,” 113 Law



jectured and hypothetical intent, too, as part of objective purpose. They
are two separate and distinct sources that feed into and help to formulate
the (ultimate) purpose.

Subjective Purpose in the Test of Time: Static Purpose

Subjective purpose is an event that occurred at a time and place. The au-
thor formulated his or her subjective intent at a point in time in the past.
This (subjective) historical intent of the author is fixed in time. It does not
change or shift position. It is not a dynamic intent whose character changes
over the years. We could construct a system of interpretation that takes into
consideration the changing subjective intent of the text’s author.19 Noth-
ing inherent to subjective purpose would bar that. We might, for example,
decide that a testator’s intent includes intent at the time he or she makes
the will as well as afterward. The same could be true of the joint intent of
contracting parties. It is for each legal system to decide if it wishes to take
these changes in subjective intent into consideration;20 the theory of sub-
jective purpose takes no position on the issue.21 Purposive interpretation,
however, considers the author’s subjective intent at the time he or she cre-
ated the text, not afterward.

Multiplicity of Subjective Purposes

A legal text generally has a number of subjective purposes. Sometimes the
multiplicity is intentional, while at other times, it results from carelessness
on the part of the author or the author’s lawyer. When the author is a multi-
member body, the different purposes are likely to be the produce of com-
promise between conflicting purposes. Sometimes, the members compro-
mise over the textual language, agreeing not to agree over the purpose that
the text is designed to achieve.22 Rarely, if ever, does a text have a single
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subjective purpose. We distinguish between the multiplicity of horizontal
purposes and some vertical purposes:23 In addressing horizontal purposes,
an author uses the text to achieve a number of purposes at the same level
of abstraction. In addressing vertical purposes, an author uses the text to
achieve a number of purposes, one of which is more general and more ab-
stract than the others. This multiplicity does not negate the importance of
subjective intent. It does, however, indicate that subjective purpose usually
does not lead to an unequivocal interpretive conclusion. The different pur-
poses lead to different interpretive results. Subjective purpose alone is an
insufficient framework for deciding among them. While subjective purpose
is relevant to the interpretive process, by itself it is insufficient to complete
the interpretive process.

2. ABSTRACT PURPOSE AND CONCRETE PURPOSE

Concrete Intention (“Consequentialist Intention”)

Subjective purpose is the values, objectives, interests, policy, aims, and
function that the author of the text sought to actualize. Sometimes, we can
identify an intention by the author to reach a particular result in a given
situation, through the text he or she created. Following Dworkin, I will
call this “concrete intention”24 (or consequentialist intention). For exam-
ple, a testator bequeaths her property to “my children.” It is proven that
she understood “my children” to refer only to the children she had at the
time she wrote the will. Similarly, a contract requires that a particular ac-
tion be taken “soon.” It is proven that the parties had an understanding
about what “soon” means. A statute imposes strict liability for damage
caused by “vehicles.” The members of the legislature had an understand-
ing that “vehicles” does not include trains. A constitution establishes
“human dignity” as a constitutional right. The members of the constitu-
tional assembly understood that “human dignity” does not include equal-
ity. In each of these cases, the author of the text had a concrete or conse-
quentialist intention. Should it be taken into account within the bounds of
subjective purpose? Should a judge consider authorial intent only insofar
as it influences the meaning of the text (abstract subjective intent)?25 Or,
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should a judge also consider authorial intentions about the consequences
of such meaning in a given situation (concrete or consequentialist inten-
tion; concrete subjective intention)? Should a judge take into account the
author’s expectations of how the text he or she wrote will be applied in
given situations?26

Concrete Intention Revealing Abstract Subjective Purpose

Of course, we should take concrete intention into account as a source of
information about abstract subjective purpose. Learning the consequen-
tialist intention of the text’s author is likely to give a judge information
about the author’s (abstract) subjective purpose. In that situation, a judge
follows the path of the author, but in the reverse direction. The author for-
mulated an abstract purpose which he or she clothed in semantic garb,
while drawing conclusions about the results of its interpretation. The judge
begins with the results that the author hoped to achieve and infers from it
the abstract purpose that guided the author. Purposive interpretation rec-
ognizes this retracing of steps as proper judicial activity.

The Weight of Concrete Intention

How much weight should judges give concrete intention in interpreting a
legal text? According to the “retracing steps” method, they should give it
as much weight as abstract intention. Does purposive interpretation give it
additional weight? Can’t we say that the authorized interpreter of a text is
the author of the text, and thus, judges should give his or her concrete in-
tention a special status in interpretation? In case of a conflict between the
interpretation that an interpreter gives a text, taking its (abstract) purpose
into account, and the interpretation that the author gave the text (concrete
intention), which interpretation trumps?

According to purposive interpretation, the judge—not the author—is
the authorized interpreter of a legal text. Therefore, an author’s concrete
intention weighs in no more heavily than abstract purpose. The concrete
(consequentialist) intention may influence the judge as a source of infor-
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mation about abstract purpose—and no more. The weight judges give
concrete intention as a determinant of abstract purpose depends on the
type of text. Consider a will. In the general spirit of respecting the testa-
tor’s wishes, the interpreter will accord his or her intent significant
weight—and thus will accord significant weight to the testator’s concrete
intention, as well. Similarly, in the spirit of respecting the autonomy of the
private will, a judge will accord significant weight to the joint intent of 
the parties to a contract. The judge will thus accord significant weight to
the parties’ joint concrete intention, as well.27 A party would not be act-
ing in good faith were he or she to claim that the judge should give the
contract a different meaning from the very one that he or she, along with
the other party, gave it.

When we get to a statute or constitution, however, abstract subjective
purpose becomes less influential—meaning that the concrete intention of
the legislators and founders becomes less influential, too. This result is con-
sistent with the constitutional principle of separation of powers. The court
has the constitutionally assigned task of interpreting statutes and the con-
stitution. The “interpretive intention” of the authors of the statute or con-
stitution cannot bypass this constitutional principle. Consider a statute out-
lawing escape from lawful custody. A prisoner on furlough for a few hours
fails to return on time. According to the information available, the (ab-
stract) purpose of the statute was to safeguard order and discipline in prison
and to protect the public welfare. Assume the concrete intention of the leg-
islature (consequentialist intention) was that a prisoner who fails to return
from a furlough on time would not be considered to have escaped lawful
custody. The interpreter, however, thinks that, in order to achieve the ab-
stract purpose, failure to return from a furlough should be considered es-
cape. How should he or she rule? In my opinion, the interpreter should
give preference to the abstract purpose. He or she should recognize that
members of the legislature can make mistakes. The interpreter should rec-
ognize the obligation to give the statute an interpretation that, as best he
or she can tell, achieves the purpose of the statute—even if it contradicts
the interpretation of the legislators. The principle of separation of powers
mandates this result.28 The same is true of interpreting a constitution. The
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interpretive intention of the members of the constitutional assembly is rel-
evant only insofar as it teaches about their abstract intention.29

3. SUBJECTIVE PURPOSE AND THE PROBLEM 
OF MULTIPLE AUTHORS

One Author, Two Authors, and Multiple Authors

Legal texts vary by the number of authors and the relationship between
them. The simplest text, from this point of view, is a will. It generally has
one author, whose intent is the only one to be considered in determining
subjective purpose. An exception is when two or more parties formulate a
joint intent as to the content of a will. Generally, however, in terms of sub-
jective purpose, a will is the simplest kind of normative text. Like a will, an
administrative order or regulation is generally characterized by a single in-
tent, that of the order’s author. In this way, the order resembles a will, and
in this way, both are distinct from a contract, in which judges must con-
sider the joint intent of the parties.

In a two-party contract, intent is the joint intent of both parties; in a
multi-party contract, it is the joint intent of all the contractual parties. In
a two-party contract, the parties’ intents are in opposition. One wants to
sell, and the other wants to buy. The joint intent arises from the clash be-
tween these two opposing intents. Sometimes, the various intents in a con-
tract—like a contract among shareholders forming the basis of a company’s
articles of association—do not clash but rather come together. A similar
situation arises with an administrative order created by a number of au-
thors, like a regulation enacted by more than one governmental official. In
that case, the subjective purpose is the synthesis of this joint intent. Some-
times, however, the intent belongs to many participants, including those
in favor of the text and those opposed, those who participated in the vote
and those who abstained. Such is the case with a legislature. How do we
determine the subjective intent of such a multi-member body? What is the
relationship, in a bicameral legislature, between the respective intents of
each house? How do we determine subjective intent in a referendum? De-
termining an author’s (subjective) intent is not as easy at it seemed at first
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glance.30 The more participants in formulating the text’s intent, the more
difficult it is to locate that intent. Interpreters sometimes reach the point
where they realize that it is impossible to identify the subjective intent of
the authors, and that they should abandon the search. Such is the case in
interpreting a referendum.

The multiplicity of authors does not necessarily undermine the role of
subjective purpose. If interpreters should consider the subjective purpose
of a single author, they should also consider that of multiple authors. Ad-
ditional authors simply make it harder to formulate the collective subjec-
tive intent. In extreme examples (like a referendum), it may be too diffi-
cult, pragmatically, to take subjective information into account, but the
practical difficulty cannot negate the status that subjective intent has, in
principle, in interpreting a text written by multiple authors.

The Interpreter’s (Present) Ability to Discover (Past) 
Historical Intent

I reject the argument that it is impossible to discover an intent formulated
in the past. That argument eradicates any basis for historical research. The
gap in time prevents a contemporary interpreter from entering the shoes
of an author who lived (many) years ago. A contemporary judge can, how-
ever, still learn about the intent that a text’s author had in the past. The
judge may not reach the precise intent as formulated on the day the author
created the text, but he or she can nevertheless make a real attempt to ar-
rive at the best substitute. A judge may not be a historian, but he or she
can still try to discover the historical intent from long ago. We should draw
a clear distinction between claims that we can never know an author’s his-
torical intent (which I reject) and claims that an author’s historical intent
is not the only criterion for interpreting a text (which I accept).

Legal Entity as Author

Sometimes the author is not of flesh and blood but rather an (abstract) legal
entity, as in, for example, a contract in which one party is a corporation.
What is the intent of a legal entity? Corporate law provides the answer:
Every legal entity has organs or departments staffed by a person or persons
whose intent serves as the intent of the legal entity.31 The intent of a man-
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ager or director (in his or her official capacity) is the intent of the company.
If we use that principle to determine liability in contract and tort law, 
we can use it for interpretation. This doctrine generally raises no special dif-
ficulties for finding the subjective purpose of a legal text’s author, nor
should it.

The Single Author

The simplest case of a single-author text is a will; other kinds of single-
author texts include a regulation enacted by a single governmental agency,
like an administrative order issued by an official, or a unilateral legal act by
a single author, as when one party to a (two-party or multi-party) contract
issues a notice of termination due to a flaw in contract formation. In these
and other cases, we are looking for the intent of the single person whose
will is at the core of the normative text. There are no special difficulties in
this search. It is no different from trying to find out the subjective intent
of any actor. Each legal system develops its own rules for proving this in-
tent. Of course, law cannot penetrate the innermost recesses of the author’s
soul. It can, however, develop different methods of proof for learning
about this intent. In this context, wills present real difficulties, because we
interpret a will only after the testator has died. We cannot ask him or her
about intent. There is no choice but to make do with other means of proof.
The situation is easier when the author of the text is alive, and we can pump
him or her for information about intent at the time the text was created.
In principle, there is no reason not to accept the testimony of the (single)
author as to his or her intent at the time the text was created.

Two Joint Authors

The next case examines the joint subjective purpose of two parties, as in a
two-party contract, or a unilateral legal action (like a notice of termination
due to a defect in the formation of a contract or due to breach) done jointly
by two parties to a multi-party contract. The determinative intent is the joint
intent of the two parties.32 The interpreter cannot make do with the intent
of one party, but rather must seek the joint intent of both.33 Each legal sys-
tem sets its own means of proof. For example, English common law forbids
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the parties to a contract containing a patent ambiguity from testifying as to
their intent.34 English courts are suspicious of each party’s assertions of his
or her intent, viewing them as an attempt by that party to support his or her
position.35 The English position fails to make an effective case against ac-
cepting a party’s testimony as to his or her intent.36 Courts should simply
examine this type of evidence very carefully and avoid relying on it alone to
determine the joint intent of both parties. Courts are presumably capable
of distinguishing between facts establishing the unilateral intent of a party
to a contract and facts establishing the joint intent of both parties.

Subjective Intent in a Parliament or Other Multi-Member Body

Things get more complicated when the author of a text is a multi-member
body.37 Such is the case for a statute passed by a parliament or a constitu-
tion adopted by members of a constitutional assembly. The author of the
text is the abstract legal entity (the legislature, the assembly). How can we
determine the intent of a multi-member body like a legislature? Some argue
that it is impossible.38 As Professor Curtis expressed, “It is a hallucination,
this search for intent. The room is always dark. The hat we are looking for
is often black. If it is there at all, it is on our own head.”39 Indeed, identi-
fying the will of a multi-member body like a legislature is a complicated
matter. We cannot make do just trying to uncover the intent of the mem-
bers of the legislative body. Even if this attempt were to succeed, it would
not help us formulate the intent of the body itself.

If we are trying to examine the intent of a collective body like a parlia-
ment, we should formulate a “theory of legislative organs” that will set rules
deciding under which circumstances we should consider the intents of which
members of the legislative body to be the intent of the legislature.40 We
might claim that a report by a committee responsible for a bill, to the extent
that the members of the legislature were aware of the report, reflects leg-
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islative intent at the time the legislature voted to pass the bill proposed by
the committee head. Most democratic countries do not have a rule like this.

We must understand the nature of the body in order to understand its
intent. A parliament is composed of a large number of members, each of
whom has motivations and intentions of his or her own. A parliament does
not have a single intent, like the intent of an individual,41 but that does not
mean that it does not have an intent.42 The intent of the parliament is the
product of negotiation among its different members and of the final agree-
ment they reached. It is the joint intent that brought about passage of the
statute. If this intent—which by its nature operates at a high level of ab-
straction—does not exist, then how was the statute enacted? A parliament
enacts statutes. As a matter of fact, there is a vote. The activity is willful and
intentional. How could it be impossible to discover that will and intention?
We do not want to turn the legislative process into a caricature. Despite the
obstacles, the members of parliament managed to arrive at certain agreed-
upon objectives,43 and the statute passed. I concede that these objectives
exist at a high level of abstraction; at times, it will be difficult to identify
them; even if identified, they may not be responsive to the interpretive
problem. The statute may very well have a “multiple personality”—the
members of the legislative body agreed on the language of the text but not
on its purpose, so that no uniform conception of purpose exists to be dis-
covered.44 But these facts are a far cry from the dogmatic conclusion that
it is impossible to know the subjective intent of any piece of legislation. In
a democratic regime with the proper political structure, the members of
the legislative body formulate an objective or objectives, and if a majority
reaches agreement,45 it manages to vote and enact a statute designed to
achieve these objectives.46 Sometimes a legislature deliberately creates a
multiple personality.47 Generally, however, it does reach compromise about
the purpose (at a high level of abstraction) at the core of the text. Negat-
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ing the existence of this abstract and general purpose is like negating the
legislation itself. Anyone seeking to reinforce the status of the legislative
body and accord it its proper place in the constitutional structure should
assume the existence of such purpose as a guiding principle.

The passage of a statute is often the result of negotiations among mem-
bers of the legislature,48 such that the reasons and objectives at the core of
the statute’s passage are diverse. For that reason, an interpreter should not
seek the motivations that propelled the members of the legislative body to
vote in favor of the statute but rather should focus on the general objec-
tives they sought to achieve. Even if a member of parliament votes in favor
of a statute to improve his or her standing with the electorate, that does
not mean that the statute, as enacted, can never have an objective that the
members of parliament sought to achieve. Some (general) goal usually ex-
ists. It is the objective to which most members of parliament agreed. It is
their joint intent, even if each member reached it for his or her own rea-
sons.49 It is usually a general and abstract objective; it is usually one ob-
jective among many (multiple purposes); it is often an objective that does
not help in the interpretive process, because the interpretive problem that
the judge faces was never presented to the members of the legislative body.

Because of the limitations discussed above, we should be cautious in
viewing subjective purpose as the end-all and be-all,50 but we should not
pretend that there is no identifiable intent at the core of the statute.51 To
do so would confuse the question of “Should a system of interpretation
rely solely on subjective purpose?” (no) with the question of “Does a
statute have a subjective purpose?” (yes). Despite the difficulties, subjec-
tive purpose—generally at a high level of abstraction—exists, and even if
it is sometimes difficult to identify it, it is not impossible. The transition
from the intent of a single author to that of a group of authors naturally
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complicates the attempt to identify intent, but the transition is not so dra-
matic as to negate the existence of any joint intent, the result of the com-
promise the group reached.52 It is illogical to attribute intent to a single
author while denying that of a group of authors.53

4. SOURCES OF SUBJECTIVE PURPOSE

Internal (Textual) Sources and Extrinsic (Contextual) Sources

A judge learns about the subjective purpose (intent, will) of a text from two
sources. The first is internal—the text itself. There is no source more cred-
ible and more appropriate for learning about authorial intent than the text
itself. Generally, the author begins with a thought (intent) that he or she
seeks to realize through the text. The judge begins with the text and seeks
to learn, in a reverse process, about the thought of the author. Both au-
thor and judge take the same path. The author starts with the intent that
he or she expresses in language, while the judge starts with language as a
means of learning about intent.54 We therefore presume that the language
of a text supplies information about its subjective purpose.

The second source is external to the text. It is the context in which the
text was created. It includes the circumstances up to the creation of the
text, and the totality of circumstances related to its creation. It may also in-
clude circumstances in existence after the text was created, to the extent
that they reflect the intent at the basis of the text’s creation. These are the
circumstances that brought about the making of the will and the forma-
tion of a contract; the legislative history and its place in the legislative pro-
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vision; and the background for the creation of the constitution. The inter-
preter relies on these external sources to find information about the intent
of the text’s author.

The subjective purpose arising from these two kinds of sources is the sub-
jective purpose of the text. Purposive interpretation uses both text and con-
text to discover the (subjective) intent of the text’s author. These two
sources differ not by level of acceptability but rather by the weight ascribed
to each. Generally, but not always, information from internal sources is
more credible than information from external sources. Sometimes, infor-
mation from the text itself is unreliable, as when the language of the text
contains contradictions, while information from external sources may be
extremely credible. It depends on the circumstances of each particular
issue. It depends, also, on the substance and character of the text. The pre-
sumption that subjective purpose arises from the language of the text may
be rebutted by information indicating that a more credible expression of
the author’s intent can be found outside the text itself.

Internal Sources and the Problem of the Hermeneutic Circle

We interpret a text according to its purpose. We learn its purpose, inter alia,
from the text itself. To do so, we must interpret the text. Does this create a
vicious circle (the problem of the hermeneutic circle)? The answer is no. We
do not approach the text as blank slates. As Justice M. Cheshin said:

When we approach a statute of the parliament, we do not come empty-
handed. We bring our baggage of language, definitions of language and mean-
ings, social customs and ethics, conventions and axioms, justice and integrity,
principles and doctrines.55

We read the text as members of a legal community. This membership im-
parts to us a fore-meaning of the legal text, creating a preliminary under-
standing of the meaning of the text. From there, we begin to learn about
the intent (will) of the author of the text. With the help of this preliminary
inference as to the author’s intent, we return to the text with a “correc-
tion” and “improvement” in our preliminary understanding. This im-
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proved understanding is likely to correct our preliminary impression about
the subjective purpose (will, intent) of the text. With this “corrected” in-
tent, we return to the text, then back to intent, and so on. This process
ends when, according to Gadamer,56 the horizon of the author and the
horizons of the interpreter fuse (Horizontverschmelzung).

Internal Sources: The Text in Its Entirety

Rarely are judges asked to interpret the entire text. Usually, they address
one or another part of it. However, the intrinsic context of every part of
the text is the text in its entirety. In order to understand one part, one must
understand the whole text. The totality of the text is comprised of its ex-
plicit and implicit provisions. The structure of the text, its division into
parts, and its presentation of matters provide information about the intent
of its author. This is the origin of the method—used in all legal systems—
that judges must approach each will, contract, statute, and constitution as
a complete normative totality. As the Viscount Simonds said, “[T]he ele-
mentary rule must be observed that no one should profess to understand
any part of a statute or of any other document before he has read the whole
of it.”57 Judges must study every provision of the text; they must deal with
the text in its entirety. A text is not a federation (or confederation) of pro-
visions, but rather a unified text that must be interpreted as a whole. As the
interpretive process progresses, judges learn the internal relationships
among the various provisions; the primary provisions and the secondary
provisions; the valid provisions and the invalid provisions; the provisions
that add to the meaning of the text and the superfluous provisions. They
draw these conclusions at the end of the interpretive process. The starting
point is an integrative text, the entirety of whose provisions provide infor-
mation about its subjective purpose. The starting point may shift during
the interpretive process. Furthermore, it may become apparent, after ana-
lyzing the internal sources, that the document in its entirety does not lead
to a subjective purpose that helps resolve a judge’s interpretive problem.
However, these conclusions are best left for a later stage. Judges should
begin the interpretive process by reference to the text as a whole, through
an attempt to uncover its subjective purpose.

The need to address the text in its entirety is not limited to cases in
which, at the beginning of the interpretive process, the judge has trouble
uncovering the subjective purpose. In every case, for every normative text,
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irrespective of apparent interpretive difficulty, a judge must refer to the en-
tire text. Even in interpreting a text that appears “clear” at first glance, a
judge must take the approach that information about its (subjective) pur-
pose comes from the totality of its provisions, understood as a whole and
as a unit. The decision as to whether a text is “clear” or not comes at the
end of the interpretive process, not at its start. A first reading of a particu-
lar provision may create a sense of clarity about its (subjective) purpose and
meaning. Only by continuing his or her interpretive work will a judge en-
counter a different provision that raises doubts and undermines the appar-
ent clarity. Only by reading the entire document as a whole can the judge
uncover the subjective purpose of the text.

Semantic Conventions, Logic, and Harmony 
in Understanding the Text as a Whole

The author of the text envisioned every part of it as a unit within the whole.
Judges seeking to uncover the intent of the text’s author adopt the same
perspective. They give the language of the text its natural and ordinary
meaning. They assume that accepted semantic conventions are honored.
They employ rules of logic, reasonableness, and common sense. They look
for normative harmony within the text’s totality. They presume that the
text’s subjective purpose arises from this accepted and logical inquiry.

Of course, this is just the starting point. In the continuous transition
from text to context—from internal to external sources—these assump-
tions may be rebutted. They may change as the inquiry into subjective pur-
pose continues. Judges may discover that the author of the text used his or
her own lexicon;58 that he or she used language in its special and excep-
tional sense; that the text he or she created is not internally harmonious,
but rather contains disharmony and illogical, unreasonable arrangements;
that the text has conflicting and contradictory subjective purposes. These
conclusions may develop during the interpretive process. That possibility,
however, does not obviate the need to begin with the assumption that lan-
guage is employed in its natural and accepted use as a means of communi-
cation among people. Judges should start with the presumption that the
author of the text acted reasonably and logically, with the intention of
achieving harmony in the text he or she created; that identical expressions
in the text mean the same thing and that different expressions mean differ-
ent things; that the textual provisions do not contradict each other; that
the purposes do not conflict with each other; that harmony infuses the text
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as a whole.59 Interpreters infer subjective intent from the structure of the
text as a whole and the divisions by which the author arranged its parts.
They compare different provisions of the text, deriving authorial intent
from the comparison. They take the location of each provision into ac-
count. They view the text as a living unit operating logically and consis-
tently, whose author designated different parts to fulfill different tasks and
functions, in light of which judges infer the text’s subjective purpose. I said
as much in a case addressing the interpretation of a statute:

A proper means of interpretation is to view a piece of legislation as a living or-
ganism, composed part-by-part, each of which has different tasks that it exe-
cutes through mutual coordination. The activity of this or that part within the
organism should be evaluated against the backdrop of its role and designation
within the entire system.60

These words apply to every normative text. We assume that the text is
an integrative unit, whose parts have different tasks connected to each
other, interwoven into a comprehensive pattern. A text is generally not a
collection of independent provisions that stand alone. The following
image, proposed by Fuller,61 is helpful: The inventor of a machine dies. He
leaves behind an incomplete sketch of the machine he invented. He did not
tell anyone which functions the machine was supposed to perform. From
the entirety of the sketch, the inventor’s son must comprehend the pur-
pose that his father envisioned and complete the work in a way that carries
out his father’s plan.

Like the inventor’s son, interpreters learn the purpose that the author
envisioned from the structure of the text as a whole. Of course, as the in-
terpretive process proceeds, these assumptions may change—and judges
must be willing to adjust their initial assumptions. They should not cling
to assumptions that do not reflect the reality that materializes from read-
ing the text in its entirety. Judges must be realistic; the author of a text does
not always behave as a logical and reasonable person, and sometimes the
provisions of the text he or she writes are not logically integrated. Judges
should take this into account, keeping in mind that they are interpreting a
text created by another person. They are not writing a new text for the au-
thor. Judges should not, however, go to extremes of dis-integration or
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hyper-integration.62 A text is sometimes a compromise between different
and opposing views, each of which may assume prominence in a different
part of the text. No one viewpoint—political, social, sociological, ethical—
necessarily governs all parts of the text.

External Sources: The “Circumstances”

External sources such as the circumstances surrounding the text’s creation
(the context) also provide information about the subjective intent of the
text’s author. For wills and contracts, it is the data about the will or con-
tract, external to the text, that provide information about the testator’s in-
tent or the joint intent of the parties. These circumstances include the fac-
tual scenario in place prior to, during, and even after the making of the will
or contract, to the extent it provides information about the testator’s in-
tent or the joint intent of the parties at the time the will or contract was
made. For a statute, the context includes facts that provide information
about the intent of the legislature—primarily the history of the statute.
This history includes the pre-enactment history (the reasons and factors
that led to the statute’s passage, including reports of public committees),
the parliamentary history (committee and plenum hearings and debates),
and the post-enactment history (events taking place after the passage of the
statute that point to the intent at its core). For a constitution, the context
includes events that brought about the founding of the constitution and
that provide information about the intent of its founders. It may include
discussions in the constitutional assembly or founding body and later
events (like amendments to the constitution) that are likely to provide in-
formation about the intent of the authors of the constitution. Compara-
tive law, as it existed at the time the text was written, may be another source
of information if the interpreter knows that the authors of the text actually
consulted foreign law.63 Interpreters should assign greater persuasive value
to foreign law in situations in which it influences local law.64 The totality
of circumstances helps identify the subjective intent of the text’s author.
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The Problem of Circumstances

A key question in formulating a theory of interpretation is whether the
judge may refer to the circumstances of the text’s creation as a criterion for
interpretation, and if so, what weight those circumstances have. In piecing
together the subjective purpose of the author, what is the relationship be-
tween information about intent that comes from the text itself (internal
sources) and circumstantial information about intent (external sources)?
Should an interpreter consider circumstantial evidence, and if so, under
what circumstances may he or she do so? We will discuss three possible an-
swers: First, under no circumstances may interpreters consider circum-
stantial evidence; second, interpreters may resort to circumstantial evidence
only if certain conditions are met; and third, interpreters may always con-
sider circumstantial evidence.

OPTION A: CIRCUMSTANTIAL EVIDENCE MAY NEVER BE CONSIDERED
(LITERALISM OR EXTREME TEXTUALISM)

Under traditional common law, only the text itself could provide informa-
tion about the intent of the author. Judges were barred from referring to
the circumstances of the drafting of the text to learn about authorial in-
tent. Lord Wensleydale’s comments regarding the interpretation of wills
exemplify this view:

The use of the expression that the intention of the testator is to be the guide,
unaccompanied with the constant explanation, that it is to be sought in his
words, and a rigorous attention to them, is apt to lead the mind insensibly to
speculate upon what the testator may be supposed to have intended to do, in-
stead of strictly attending to the true question, which is, what that which he
has written means. The will must be expressed in writing, and that writing only
is to be considered.65

In another case from the same year, Justice Coleridge noted, addressing
statutory interpretation:

The sole legitimate inquiry is . . . what intention is to be found in the words
of the Act, expressed or implied; unless by words written or words necessar-
ily implied and therefore virtually written, the intention has been declared, we
cannot give effect to it.66

We can call this literal subjectivism or extreme textualism. The approach
is subjective, because the interpretive criterion is the intent of the author
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of the text. The approach is literal or textualist because such intent is de-
rived from within the text. The approach is extreme because the judge
learns about intent from the text alone. He or she may not consult cir-
cumstantial evidence.

OPTION B: CIRCUMSTANTIAL EVIDENCE MAY BE CONSIDERED 
IN SPECIAL SITUATIONS (MODERATE TEXTUALISM, 

OR THE TWO-STAGE THEORY)

According to a second approach,67 a judge may not consult circumstantial
evidence if the intent of the author arises from the text itself, as long as the
result is not absurd. If, however, an absurdity would result, the judge may
go beyond the four corners of the text in order to find another intent of
the author of the text that will remove the absurdity. This is the golden
rule68 used in England, the plain meaning rule69 used in the United States,
or the doctrine of sens clair70 used in Continental law. This approach also
permits the judge to go beyond the four corners of the text if the language
of the text is vague or ambiguous. The judge may consult external sources
to resolve the vagueness or ambiguity. Common law countries refer to this
exception as the mischief rule.71

Even when the judge may consult external sources for authorial intent,
he or she is not free to refer to all circumstances. Different legal systems
employ different rules. Until recently,72 for example, English law barred a
judge from consulting parliamentary history. A judge in the English sys-
tem still may not consult information about negotiations prior to contract
formation in order to learn about the parties’ joint intent.73 We can call
this approach literal subjectivism or moderate textualism. It is subjective
because it is based on the view that a text should be interpreted according
to the intent of its author. It is literal or textual because the main source of
information about intent is the text itself. It is moderate because, in con-
trast to the extreme version, there are circumstances under which a judge
may refer to external sources. He or she may do so to avoid a clear but ab-
surd intention or if the text is too vague or ambiguous to produce a clear
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intention. The process has two stages: First, the judge studies the text alone
to find intent. Only if the first attempt fails—because of absurdity or un-
certainty—may he or she refer to circumstantial evidence.

OPTION C: REFERENCE TO CIRCUMSTANCES UNDER 
ALL CIRCUMSTANCES (PURPOSIVE INTERPRETATION)

A third option is for a judge to refer to the circumstances under all cir-
cumstances, as purposive interpretation permits. A judge may move freely
from text to context and back. There is no formal obstacle to consulting
circumstantial evidence; there is no need for an initial determination that
the language of the text is unclear or ambiguous; there are no “way sta-
tions” between the text and the circumstances of its creation; there are no
two stages of the interpretive process; there is no sharp distinction between
internal and external sources. The interpretive process is continuous. The
judge’s free movement back and forth between text and context ends only
when the interpretive process ends. As I noted in an opinion dealing with
the interpretation of a contract:

A contract is interpreted according to the intent of the parties. This intent is
the objectives, aims, interests, and plan that the parties sought to achieve to-
gether. The interpreter learns this intent from the contract and the circum-
stances external to it. Both sources are acceptable. They help the interpreter
formulate the joint intent of the parties. The transition from the internal
source (the language of the contract) and the external source (the circum-
stances surrounding its formation) does not depend on fulfilling any initial
conditions. There is no need for a preliminary evaluation of whether or not
the contractual language is clear. That question is answered only at the end of
the interpretive process . . . external circumstances are always considered, not
just when the contract itself fails to indicate the parties’ intent.74

The same is true of other legal texts. An interpreter may move freely be-
tween a will and the circumstances of its drafting;75 between a statute and
its history; between a constitution and the circumstances of its founding.
The interpreter seeks intention in all of these places. Using this subjective
purpose, together with the objective purpose, he or she formulates the ul-
timate purpose of the text, according to which, at the end of the day, the
text receives its legal meaning. This approach is superior because it takes
subjective purpose seriously. If interpretation is to take the subjective as-
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74 C.A. 4628/93 State of Israel v. Apropim Housing and Development, 49(2) P.D. 265,
311, 314.

75 Israeli case law differs from this approach. C.A. 239/89 Shorash v. Galili, 46(1) P.D.
861. This rule was adopted before the Apropim case, id. at 311.



pect seriously, it should look for it in every available source, without set-
ting formal boundaries to the search. Credibility should be the only stan-
dard governing whether or not to consult a source.

References to Sources Early and Late

Purposive interpretation takes the view that there is no early and late in the
interpretive process. In his or her free movement from text to context, the
judge is not bound by any legally mandated “starting point.” Each judge
acts according to his or her intuition or natural preference (whether con-
scious or unconscious; whether under his or her control or not). Some will
start with the text and immediately move to the circumstances of its cre-
ation. Others will start with the circumstances and move to the text. The
only requirement is that the judge close the circle at the end of the inter-
pretive process. Often, one “go-round” will not suffice; the interpreter will
refer to the text and the circumstances of its creation according to the
timetable he or she feels is best. The interpreter then returns to the text
and the circumstances to check whether his or her initial impressions with-
stand further evaluation. It is a continuous dialogue between the inter-
preter and the text, the reader and the author, the present and the past.

The Relative Weight of Internal and External Sources

Purposive interpretation allows the interpreter to move freely back and
forth between text and context. Both internal and external sources may
provide credible information about the subjective purpose of the text. The
interpreter does not, however, ascribe the same weight to information from
internal and external sources. There is a distinction between admissibility
and weight. Interpreters should give greater evidentiary weight to infor-
mation about intent from the text itself than to circumstantial evidence of
intent. As noted above, subjective purpose is presumed to be that arising
from the text itself, interpreted according to its ordinary and natural lan-
guage. This is the “golden presumption.”76 Although it is rebuttable, it is
based on the fact that, generally, information about intent arising from the
text is more credible than circumstantial evidence of intent. Generally,
therefore, when information about intent from the two sources conflicts,
interpreters should privilege information from the text itself.
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Language’s Dual Role in Subjective Purpose

Language plays two roles in the context of subjective purpose: First, lan-
guage teaches the interpreter about subjective purpose. Second, language
limits the possibilities of achieving the subjective purpose. An interpreter
may not fulfill a subjective purpose that is not grounded in language. Some-
times, studying the language of the text does not produce a relevant sub-
jective purpose, but such purpose becomes apparent after studying the cir-
cumstances of the text’s creation. This subjective purpose, derived from
circumstantial evidence, is acceptable. The interpreter may even accord it sig-
nificant weight. He or she may not, however, realize that purpose if it is not
grounded in the language of the text. This “grounding” means that the sub-
jective purpose, derived from external sources, must be realizable through
the language of the text. An interpreter may not take into consideration a
subjective purpose that cannot be achieved through the text. The author’s
attempt to achieve a certain objective must fail if the language he or she chose
does not allow it. Again and again, we return to the simple axiom that, while
meaning is not limited to just words, the words limit meaning.

5. SUBJECTIVE PURPOSE AS A PRESUMPTION 
ABOUT THE TEXT’S PURPOSE

Presumption That the (Ultimate) Purpose of the Text 
Is Its Subjective Purpose

Purposive interpretation is based on a small number of rules and a large
number of presumptions about the purpose at the core of the text. These
presumptions form the backbone of purposive interpretation. We will dis-
cuss them at length in the context of objective purpose.77 However, the
presumptions apply to subjective purpose as well. As we saw,78 we presume
that subjective purpose arises from the text in its entirety. Similarly, we pre-
sume that the interpreter learns about subjective purpose from the natural
and ordinary meaning of the words in the text.79 We will now address an
additional presumption, of greater significance: A text’s subjective purpose
is presumed to determine its ultimate purpose. This presumption has two
major implications for purposive interpretation: First, like any presump-
tion, it turns the laws governing the status of subjective purpose (author-
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ial intent) from rules into presumptions. When the intention of the author
and the intention of the system clash, the clash is not between rules, in
which one rule is assumed to invalidate the other, but rather between pre-
sumptions, in which each presumption can continue to express itself. Sec-
ond, turning subjective purpose into a presumption imbues it with the 
flexibility demanded by the interpretive process. It gives it “weight” by es-
tablishing its relative status among the other presumptions. Such “weight”
varies by type of text. Purposive interpretation presumes that the purpose
of all legal texts is to realize authorial intent, but the weight of the presump-
tion depends on the type of text in question. In certain situations—as when
interpreting an ordinary will or contract—we weight the presumption so
heavily that it achieves a rule-like status. In other situations—as when in-
terpreting a constitution—the weight of this presumption is so minimal
that we sometimes all but ignore it. In both cases, the proper approach is
to view subjective purpose as a presumption about the ultimate purpose of
the text. The force of the presumption, however—its power—varies by
type of text.

Rebutting the Presumption

There are various kinds of presumptions, each rebuttable by different
means. A presumption of fact (praesumptio hominis) is rebutted if the chal-
lenger proves that it has no basis in fact. This presumption originates in the
factual reality, and it is the factual reality that can rebut it. In interpreting
a specific contract or will, the court examines the facts and makes pre-
sumptions about the joint intent of the parties or the testator’s intent. The
burden of proof then shifts to the party seeking to rebut that presumption,
who must show the intent to be something else. This presumption of fact
is a way of establishing the subjective purpose of a specific text. It differs
from the presumption of law (praesumptio juris) that a text’s subjective
purpose is its ultimate purpose. The latter derives not from factual as-
sumptions about authorial intent but rather from a normative stance about
the interpretive status of such intent in formulating the purpose of a text.
A presumption of law is rebutted only by a factual basis showing that the
intent of the author is otherwise.

Conflict between the Presumption of Subjective Purpose 
and the Presumptions of Objective Purpose

The presumption that the ultimate purpose of the text is its subjective pur-
pose is rebuttable. What happens when it clashes with presumptions about

146 C H A P T E R  S I X



objective purpose? The power of a presumption depends on its weight, and
the weight of a presumption depends on the weight of the values and prin-
ciples it reflects. The weight of the presumption of subjective purpose there-
fore depends on the weight that authorial intent has in formulating the pur-
pose of the text. It varies by type of text. For example, the presumption of
subjective purpose prevails in most cases interpreting a will or contract.
There are, however, exceptions, such as the case of a mutual will,80 a rela-
tional contract, and an adhesion contract. As for statutes, the weight of the
presumption of subjective purpose varies by type of statute. The same holds
true for interpreting a constitution, as we will discuss separately.81

Justifications for the Presumption of Subjective Purpose

Why recognize the presumption that the (ultimate) purpose of a text is its
subjective purpose? Why not just apply the rule that subjective purpose pre-
vails under certain circumstances, as in the interpretation of wills and con-
tracts? There are two reasons. First, the “rule” about preferring subjective
purpose is not absolute. It is more accurately reflected in the form of a 
presumption whose weight changes according to the circumstances. Of
course, within a given legal system, the status of subjective purpose can be
so elevated that a rule requiring a text to be interpreted according to its
subjective purpose would accurately reflect the law. If possible, however, it
is more accurate to reflect the principle as a presumption. Second, the pre-
sumption appropriately expresses the idea that subjective purpose—like
objective purpose—accompanies the interpretive process from the start.
The presumption applies automatically and always. It does not depend on
whether or not the text is “clear.” It aids interpretation from start to fin-
ish. It helps resolve contradictions between presumptions about objective
purpose. The presumption also appropriately expresses the idea that there
is no early and late in purposive interpretation. Each interpreter may choose
his or her point of departure. One may start with the presumption that the
(ultimate) purpose of the text is its objective purpose, another with the pre-
sumption that the (ultimate) purpose of the text is its subjective purpose.
Each interpreter may choose his or her starting point, so long as each in-
terpreter evaluates all the facts, and continues the interpretive process be-
yond its starting point.
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Objective Purpose 
(Intent of the Reasonable Author; 

Intent of the System)

1. THE ESSENCE OF OBJECTIVE PURPOSE

Objective Test

The objective purpose1 of a legal text is the intent of the reasonable au-
thor. At a high level of abstraction, it is the “intent of the system.” The in-
tent of the system is the values, objectives, interests, policy, and function
that the text is designed to actualize in a democracy. It is determined by
objective criteria. It does not reflect an actual intent, but rather “hypo-
thetical” intent (individual or general). It is not a physical-biological-
psychological fact. It does not reflect a historical event. It cannot and need
not be proven with evidence. It does not express the “real” intent of the
author. It is a legal construction that reflects the needs of society. It is an
expression of a social ideal. It reflects, at various levels of abstraction, the
purpose that the norm is supposed to achieve within the bounds of a given
democracy, at a given time. Like subjective purpose, objective purpose
must operate within the limits of the text. Objective purpose is a goal that
can be achieved only if the means, the language of the text, permits it. The
language of the text must contain an anchor heavy enough to ground the
objective purpose.

1 The concept of objectivity is among the most complicated in law. See K. Greenawalt, Law
and Objectivity (1992); N. Stavropoulous, Objectivity in Law (1996). Within the phrase “ob-
jective purpose,” the word “objective” has a double meaning. First, it indicates a purpose that
is not subjective and that does not belong to the author of the text. Second, it indicates a pur-
pose that is not subjective and that does not belong to the interpreter of the text. See L. Di-
Matteo, “The Counterpoise of Contracts: The Reasonable Person Standard and the Subjec-
tivity of Judgment,” 48 S.C. L. Rev. 293 (1997). As for the second meaning, suffice it to say
that the word “objective” refers to a value judgment external to the judge who adjudicates.
Objectivity deals with a search for the values common to members of society, distinct from
the judge’s personal values.



Individual Objective Purpose and General Objective Purpose
(“Normative Umbrella”)

Every legal text has its own purpose—the individual objective purpose of the
text. Behind every text are objective purposes unique to it or to its type of text
(“de facto purpose”; individual purposes; the intent of the reasonable author).
The individual objective purpose of a contract or statute dealing with sales is
not the same as the individual objective purpose of a contract or statute deal-
ing with leases. Each contract has its own individual purpose, depending on
the parties to it and its type.2 In addition to its individual objective purposes,
every legal text contains general objective purposes (“general purposes”; the
intention of the system). These are the purposes that every legal text in the
system must achieve,3 the fundamental values—or the proper balance be-
tween them when they clash—that every text must express. These general
purposes constitute a kind of “normative umbrella” spread over every legal
text in the legal system. I noted as much in a case concerning statutory in-
terpretation, but the point is applicable to the interpretation of all legal texts:

In addition to the particular, unique objective of every specific piece of legis-
lation, there are additional objectives common to all legislation . . . these con-
stitute a kind of ‘normative umbrella’ spread over all legislation.4

While individual purpose is unique to each text, the general purpose is com-
mon to all texts. For example, under my theory of purposive interpreta-
tion, the general purpose of every normative provision contained in a will,
contract, statute, or constitution is to guarantee equality, fairness, and just
results. This is an expression of the basic idea that every legal text is a “crea-
ture of its environment.”5 In addition to the immediate normative con-
text, this environment includes wider circles of the system’s accepted prin-
ciples, fundamental objectives, and basic standards.

The Objective Purpose’s Level of Abstraction

Objective purpose operates at various levels of abstraction, primarily de-
termined by two parameters: first, the level of particularity or generality of
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2 It is part of the first, second, and third level of abstraction. See infra p. 150.
3 It is determined by the fourth level of abstraction. Infra p. 152.
4 H.C. 953/87, Poraz v. Mayor of Tel-Aviv-Yafo, 42(2) P.D. 309, 329 (Barak, J.). The

quote within the quote is from C.A. 165/82, Kibbutz Chatzor v. Tax Assessor of Rehovot,
39(2) P.D. 70, 75: “These principles need not be repeated in every statute, but rather con-
stitute a kind of ‘normative umbrella’ spread over all legislation” (Barak, J.).

5 H.C. 58/68 Shalit v. Minister of Interior, 33(2) P.D. 477, 513 (Sussman, J.).



the author of the text; second, the degree to which the text is value-laden.
Taking these two parameters into account creates a range of levels of ab-
straction about the objective purpose of a text (will,6 contract,7 statute, and
constitution8). We will discuss four possible levels of abstraction. The lines
between the different levels of abstraction are fluid; we could easily articu-
late additional levels. Also, there is no “timetable” for referring to various
levels of abstraction. The interpreter need not start at a low level, and only
if it fails to resolve his or her problem, resort to a higher level of abstrac-
tion. Each interpreter may start with the level of abstraction that seems fit-
ting to him or her, so long as he or she evaluates all the levels. We will ex-
amine these levels of abstraction closely.

LOW LEVEL OF ABSTRACTION: “IMAGINATIVE RECONSTRUCTION”

The first and lowest level of abstraction focuses on the author(s) of the text,
inquiring into the values, objectives, designs, and function that the au-
thors—the testator, contractual parties, members of the legislature, and
members of the constitutional assembly—would have wanted to actualize
had they been asked to resolve the legal questions before the judge. This
is the hypothetical-individual intent. It does not reflect the “real” intent of
a specific author. It reflects a conjecture as to the intent he or she would
have had. It is Posner’s “imaginative reconstruction.”9 The judge puts
himself or herself in the author’s shoes, looking for the purpose that the
author of the text would have envisioned, had he or she considered the
present interpretive issue.10 The judge tries to find out which purpose
would most rationally achieve the social project that the text established.
This purpose is not subjective, because it does not reflect what the author
really sought to attain. It is an objective purpose at the lowest level of ab-
straction. The judge tries to enter the shoes of the author of the text,
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6 E. Halbach, “Stare Decisis and Rules of Construction in Wills and Trusts,” 52 Cal. L.
Rev. 921, 933 (1964).

7 Art. 8 of the United Nations Convention on Contracts for the International Sale of
Goods; Art. 4.1 of the International Inst. for the Unification of Private Law, Principles of In-
ternational Commercial Contracts (1994).

8 Greenawalt, supra p. 126, note 24 at 1651.
9 Posner, supra p. 27, note 85 at 270, 273. Posner uses the phrase in the context of statu-

tory and constitutional interpretation. I think it can be used in the interpretation of wills and
contracts, too.

10 See Judge Hand’s comments in Borella v. Borden Co., 145 F. 2d 63, 64 (2d Cir. 1944):
“We can best reach the meaning here, as always, by recourse to the underlying purpose, and,
with that as a guide, by trying to project upon the specific occasion how we think persons,
actuated by such a purpose, would have dealt with it, if it had been presented to them at the
time.”



putting himself or herself in the historical reality that existed at the time
the text was created. In doing so, the judge does not “discover” subjective
intent about which there was no information in the past. He or she is aware
that the reconstruction poses questions of the author which, had they in
fact been posed at the time the text was written, the author may not have
been able to answer, because the author’s spiritual world was different from
the one that produced the unresolved interpretive questions.11 Still, the
judge uses his or her imagination as best he or she can. The judge does 
not ask how the author would have interpreted the text in the context 
of the specific case at hand but rather tries to reconstruct the abstract 
purpose.

INTERMEDIATE LEVEL OF ABSTRACTION: 
THE PURPOSE OF A REASONABLE AUTHOR

The second level of abstraction disengages from the individuality of the au-
thor and turns to the imaginary figure of the reasonable person.12 It in-
quires into the purpose that the author of the text would have envisioned,
had he or she behaved as a reasonable person. At this level of abstraction,
the judge replaces the specific author with the reasonable person,13 who
stands in the author’s shoes. We seek the purpose that a reasonable author
in the position of the real author would envision. The term “reasonable
person” takes us from the hypothetical intent of the individual author to
the hypothetical intent of the ideal author who reflects the proper balance
between the system’s values and principles, as it exists for someone situated
in the position of the real author.
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11 Posner, supra p. 27, note 85 at 104.
12 P.C.A. 1185/97, Heirs and Estate of Milgrim Hinda v. Mishan Center, 52(4) P.D. 145,

158: “The objective purpose is the hypothetical purpose that the parties would have had, had
they behaved as reasonable and fair people” (Barak, J.).

13 See Article 8 of the United Nations Convention on Contracts for the International Sale
of Goods:

1. For the purposes of this Convention statements made by and other conduct of a
party are to be interpreted according to his intent where the other party knew or could
not have been unaware what that intent was.

2. If the preceding paragraph is not applicable, statements made by and other con-
duct of a party are to be interpreted according to the understanding that a reasonable
person of the same kind as the other party would have had in the same circumstances.

See, also, Article 4.1 of the Principles of International Commercial Contracts, supra p. 150,
note 7; J. Honnold, Uniform Law for International Sales under the 1980 United Nations Con-
vention 165 (2d ed. 1991) (“The Convention”).



HIGH LEVEL OF ABSTRACTION: THE PURPOSE DERIVED 
FROM THE TYPE AND NATURE OF THE TEXT

The third level of abstraction disengages not only from the individual au-
thor, but from the individual text, as well. It looks at the type and nature of
the text. The judge asks not what (objective) purpose to attribute to the rea-
sonable author of the text, but rather what typical purpose characterizes a
certain kind of text. For example, in interpreting a sales contract, a judge
looks to the purpose characteristic of a sales contract. Rather than look for
the intent of reasonable parties to the specific sales contract that was in fact
formed (the second level of abstraction), the judge asks what intent is typ-
ical of reasonable parties to this type of contract.14 Similarly, in statutory in-
terpretation, the judge focuses on the purpose typical of a statute concerned
with land taxation or business licensing or any other type of legislation.

THE SUPREME LEVEL OF ABSTRACTION: PURPOSE DERIVED 
FROM THE SYSTEM’S FUNDAMENTAL PRINCIPLES

At the fourth and highest level of abstraction, a judge asks what purpose
derives from the fundamental values of the system. The judge consults the
legal system’s general values, from which he or she tries to derive the legal
text’s objective purpose. When the text is a will, the judge asks what values
and objectives the legal system seeks to actualize through wills. Under my
theory of purposive interpretation, at this supreme level of abstraction, the
legal system seeks to guarantee equality, justice, and fairness in dividing the
testator’s property. When the text is a contract, the objective purpose is to
actualize the value of equality and bring about just results. The same is true
of interpreting a statute.15 A statute is “a creature of its environment.” As
I have noted, “In addition to the immediate legislative context, this envi-
ronment includes wider circles of accepted principles, fundamental objec-
tives, and basic standards.”16 Every piece of legislation is enacted against
the backdrop of these fundamental values and principles, which constitute
the purpose of all legislation. Fundamental principles fill our legal “uni-
verse,” serving, among other functions, as the objective purpose of every
piece of legislation. As Justice M. Cheshin noted:

152 C H A P T E R  S E V E N

14 P.C.A. 1185/97, supra p. 151, note 12 at 156: “In addition to its subjective purpose,
a contract has an objective purpose. It is the interests, objectives, and values that a contract
of that category or type is designed to actualize . . . this purpose depends on the substance of
the deal and the business and economic objective at its core” (Barak, J.).

15 K.M. Gebbia-Pinetti, “Statutory Interpretation, Democratic Legitimacy and Legal-
System Values,” 22 Seton Hall Leg. J. 233 (1997).

16 C.A. 165/82, supra p. 149, note 4 at 75.



In approaching interpretive work, we are equipped with more than just a dic-
tionary. We carry with us Bible and heritage, love of humanity and our inner
quest for freedom . . . all these tenets, values, and principles appear to be
extra-legal, but they are the foundation of the statute—of every statute—and
no statute can be conceived without them. A statute without that platform
is like a house without foundations. . . . We do not come empty-handed. As
we read the statute, our robes upon us, we carry on our backs “an interpre-
tive quiver [for holding arrows].” Some will say an “interpretive kit.” Inside
this quiver are the values, principles, and doctrines without which we would
not be who we are: fundamental values of the system, morality, fairness, jus-
tice . . . we do our best to interpret, but we are not tabulae rasae. Before ap-
proaching the statute, we must ask: Who are we? The answer is, “we” are the
proper values, principles, ethics, and world order. We begin the interpretive
journey—unwittingly and unconsciously, perhaps—with the same values,
principles, and doctrines that are the foundation on which the statute is
based. We continue from there. We will not “understand” a statute unless we
analyze it with cognitive tools from the quiver we carry, and those cognitive
tools guide us.17

The same is true of a constitution. Fundamental values and conceptions
surrounding the constitution constitute the objective purpose of the con-
stitution itself. These are the nation’s basic conceptions of its values and
principles. They express society’s basic positions about human rights, sep-
aration of powers, and democracy.

Multiple Objective Purposes

Every legal text has a few objective purposes. It could not be otherwise,
because (vertical) objective purpose operates at various levels of abstrac-
tion. Furthermore, at a given level of abstraction, there may be a few
(horizontal) objective purposes. These purposes may or may not be
linked. Some complement each other, while others contradict each other.
In case of contradiction, no one purpose invalidates another or “expels”
it from the legal system. The purposes present themselves to the inter-
preter as presumptions.18 They reflect values, and when values clash, a
judge does not prefer one value over another but rather balances them
appropriately.
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17 F.H.C. 7325/95 Yediot Ahronot Ltd. v. Kraus 52(3) P.D. 1, 72, 73, 74 (emphasis in
original) (minority opinion).

18 Infra p. 170.



Objective Purposes in the Test of Time

Subjective purpose is static and fixed in time. What of objective purpose?
In dealing with objective purpose at the lowest level of abstraction (imag-
inative reconstruction), we try to get as close as possible to the true intent
of the author. The interpreter must return to the time when the text was
created, in order to formulate its objective purpose. That is not the case at
the other levels of abstraction, where the interpreter disengages from the
hypothetical intent of the author in order to engage the intent of the rea-
sonable author, the type of text, or the fundamental values of the system.
At these levels of abstraction, the content of the objective purpose depends
on the values and principles at the time of interpretation. It is not frozen
in time. Like the individual text, fundamental values of the system consti-
tute an organism that lives in its environment. This environment includes
the social life in which the system operates—a life that, along with the sys-
tem’s values and principles, is in constant flux. Fundamental values thus
have a dynamic meaning that changes with time, depending on when the
text is interpreted. Objective purpose changes with time.19 Hence the
view, in statutory interpretation, that “the statute always speaks.”20 Pro-
fessor Radbruch put it well in saying that the law is wiser than the legisla-
tor: “The interpreter may understand the law better than its creators un-
derstood it; the law may be wiser than its authors—indeed, it must be wiser
than its authors.”21 I discussed the issue as well in one of my opinions:
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19 See Cr.A. 6696/96, Kahane v. State of Israel, 52(1) P.D. 535, 590, in which I referred
to objective purpose as “actualizing the fundamental values of the system at the time of the
interpretation.” This phenomenon can also be seen as a transition from purpose to purpose.
See S.G. Requadt, “Worlds Apart and Words Apart: Re-examining the Doctrine of Shifting
Purpose in Statutory Interpretation,” 51 U. Toronto Fac. L. Rev. 331 (1993); Sunstein, supra
p. 13, note 31 at 428 (“Meaning does not remain static across changes in law, policy, and
fact”).

20 Bennion, supra p. 6, note 13 at 687: “What the original framers intended sinks gradu-
ally into history. While their language may endure as law, its current subjects are likely to find
that law more and more ill-fitting. The intention of the originators, collected from the Act’s
legislative history, necessarily becomes less relevant as time rolls by. Yet their words remain
law. Viewed like this, the ongoing Act resembles a vessel launched on some one-way voyage
from the old world to the new. The vessel is not going to return; nor are its passengers. Hav-
ing only what they set out with, they cope as best they can. On arrival in the present, they de-
ploy their native endowments under conditions originally unguessed at.” See also R. v. Ham-
mersmith and Fulham London Borough Council, ex p. M (1997) Times 19 February: “That
Act had replaced 350 years of the Poor Law and is a prime example of an Act which is ‘always
speaking’. Accordingly it should be construed by continuously updating its wording to allow
for changes since the Act was written” (Lord Woolf M.R.); Victor Chandler International v.
Customs and Excise Commissioners and Others [2000] 2 All E.R. 315, 322; Fitzpatrick v. Ster-
ling Housing Association Ltd [1999] 4 All E.R. 705, 725.

21 Radbruch, supra p. 53, note 179 at 141.



The statute integrates into its new reality. An old statute speaks to the con-
temporary person. Hence the interpretive approach that “the statute always
speaks” . . . interpretation is a process that renews itself. It puts modern con-
tent into old language, narrowing the gap between law and life. . . . England
adopts this approach, giving statutes an interpretation that updates and re-
news . . . the statute is a living organism. Its interpretation must be dynamic.
It should be understood in context, so that it advances modern reality.22

As Professor Eskridge noted:

Interpretation is not static, but dynamic. Interpretation is not an archeologi-
cal discovery, but a dialectical creation. Interpretation is not mere exegesis to
pinpoint historical meaning, but hermeneutics to apply that meaning to cur-
rent problems and circumstances.23

The same is true of constitutional interpretation. The constitution is a
living document.24 Judges should give the values and liberties grounded
in it a contemporary meaning. The question is not what “liberty” or
“equality” meant at the time the constitutional text was written, but rather
what they mean at the time it is interpreted. Hence the metaphor of the
constitution as a living tree.25 The objective purpose of the constitution
reflects contemporary values. It expresses the contemporary national credo
and fundamental contemporary constitutional viewpoints.

Does the same hold true for wills and contracts? Do judges determine
the objective purpose of the text, at the low level of abstraction, according
to the hypothetical intent of the testator or contractual parties at the time
the text was written, while at higher levels of abstraction, according to the
state of the law at the time of interpretation? I think the answer is yes. At
the low level of abstraction, we try to get as close as possible to the actual
intent of the testator or contractual parties. It is therefore natural that we
would put ourselves in their shoes at the time the text was written. At
higher levels of abstraction, however, we disengage from the individual tes-
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tator or contractual parties. Given this disengagement, there is no reason
to focus on the purposes typical to that kind of document (will or contract)
or the purposes derived from the fundamental values as they existed at the
time the document was written. In a will or contract, as in a statute or con-
stitution, judges determine objective purpose by reference to the basic val-
ues and principles in existence at the time of interpretation.

Akhnai’s Oven

A wonderful example from ancient Jewish sources clarifies the disconnec-
tion between objective purpose and the author of the text and clarifies the
dynamic, contemporary meaning of objective purpose: the well-known
fifth-century C.E. story of Akhnai’s oven.26 Rabbi Eliezer disagreed with
Rabbi Joshua and his colleagues over a matter concerning the oven of a
man named Akhnai. The tractate reads as follows:

It has been taught: On that day R. Eliezer brought forward every imaginable
argument, but they did not accept them. [R. Eliezer was disputing with his
colleagues and could not get a vote in his favor.] Said he to them: “If the ha-
lachah [religious law] agrees with me, let this carob-tree prove it.” Thereupon
the carob-tree was torn a hundred cubits out of its place. . . . “No proof can
be brought from a carob-tree,” they retorted. [The majority of the rabbis held
that human reason was superior to miraculous proof.] Again he said to them:
“If the halachah agrees with me, let this stream of water prove it.” Whereupon
the stream of water flowed backwards. ‘No proof can be brought from a
stream of water,’ they rejoined. Again he urged: “If the halachah agrees with
me, let the walls of the schoolhouse prove it.” whereupon the walls inclined
to fall. But R. Joshua rebuked the schoolhouse walls saying: “When scholars
are engaged in a halachic dispute, what have ye to interfere?” . . . Again he
said to them: “If the halachah agrees with me, let it be proved from Heaven.”
Whereupon a heavenly voice cried out: “Why do ye dispute with R. Eliezer
seeing that in all matters the halachah agrees with him?” But R. Joshua arose
and exclaimed: “It is not in heaven.” What did he mean by this? Said R. Je-
remiah: “That the Torah [Bible] had already been given at Mount Sinai; we
pay no attention to a Heavenly voice, because thou hast long since written in
the Torah at Mount Sinai. After the majority must one incline.”27
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This story is a wonderful expression of the distinction between the divine
intent of the author and the meaning an interpreter gives to the work, a
meaning that is disconnected from the author’s intent and may even con-
flict with it. The legend does not end there:

R. Nathan met Elijah [the prophet] and asked him: What did the Holy One,
blessed be He, do at that time [during the discussion between R. Eliezer and
R. Joshua]? Elijah replied: “He smiled, saying: ‘My children have bested Me,
My children have bested Me.’”28

We can interpret the text according to its objective purpose, a purpose that
does not seek the intent of the text’s author and does not return to the
time of the text’s creation. Instead, we give a contemporary objective
meaning to the work. In a case interpreting a statute, I noted that

More than once, the legislator, a smile on his lips, will have to say—as the
Holy One said while listening to the discussion between Rabbi Eliezer and
Rabbi Joshua and his colleagues—“My children have bested me, my children
have bested me.”29

2. SOURCES OF OBJECTIVE PURPOSE: 
INTERNAL AND EXTERNAL

Like subjective purpose, objective purpose originates in the text and the
context. In the subjective context, the judge uses these sources as a means
of getting to the intent of the author, while in objective context, the in-
terpreter turns to the sources themselves to discover the (objective) pur-
pose that the text is designed to achieve. Judges may use any source, in-
ternal or external, that provides information about the text’s concrete or
general purpose.

Internal Sources: The Text in Its Entirety

Judges learn objective purpose from the text itself, taking into account
both its explicit and implicit language. As is true for subjective purpose, the
text plays an important role in objective purpose not just by setting the lim-
its of interpretation but also by determining the content of the text’s pur-
pose. Judges use the text to learn about the values, objectives, interests,
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policy, designs, and function that a text of that kind is designed to actual-
ize in a democracy. Indeed, the subject of the text, the substance of its nor-
mative arrangement, and the types of issues it addresses provide informa-
tion about its (objective) purpose.30 The nature of the matter31 regulated
by the text teaches judges about the policy that the text aspires to imple-
ment.32 For example, the substance of a deal laid out in a contract and the
economic goal at its core suggest the objective purpose of the contract.33

Most contracts, from the outset, are identifiable as belonging to one or an-
other well-known category. Each of these categories is characterized by its
own trends and objectives. A sales contract differs from a lease, and both
are distinct from a service or moving contract. A short-term contract dif-
fers from a long-term contract; a discrete contract or “transaction contract”
differs from a relational contract. If the object of a text (contract, statute,
or constitution) is ownership, for example, we can infer the objective it is
designed to achieve from what we know about the nature of the legal in-
stitution of ownership. The essence of the issue and the way it is treated in
the text shape our understanding of this objective. The internal structure
of the text—its divisions into sections and chapters, and their location
within the text—may shed light on the objective purpose at its core. Just
as studying a machine and its different functions provides information
about the task the machine executes,34 so studying a text in its entirety pro-
vides information about the (objective) purpose that the text is designed
to achieve. Judges do not seek the intent lodged in the heart of the text’s
author but the purpose that the text’s normative arrangement must
achieve. As is the case with subjective purpose,35 here, too, judges en-
counter the problem of the hermeneutic circle, and here, too, the fore-
meanings with which they approach the entire text resolve the problem. In
seeking both subjective and objective purpose, judges begin with seman-
tic convention, logic, and the harmony of the text. Logic and reason com-
bined with textual language in its entirety help explain the purpose of the
normative arrangement grounded in the text.
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‘business and economic objective’ at its core” (Barak, J.).

34 Fuller, supra p. 89, note 29 at 86.
35 Supra p. 136.



External Sources

EXTERNAL SOURCES: NEARBY TEXTS (“NATURAL ENVIRONMENT”)

Judges may learn the objective purpose of the text from external sources,
including related texts. These may be another will of the testator or addi-
tional contracts between the same parties; statutes on the same issue as the
statute in question, or different parts of a constitution that is composed of
multiple documents.36 The judge tries to infer the purpose of the text from
these sources. Beyond that, purposive interpretation tries to understand a
text in its “natural environment.” This environment includes the immedi-
ate normative layout in which the text in question operates. The interpreter
aspires to formulate the (objective) purpose of the will and contract in such
a way as to integrate it into statutory provisions addressing wills and con-
tracts. Addressing wills, Justice Cheshin noted that

From a legal point of view, a will is just a legal tool or device for determining
the fate of a deceased person’s property after his death. As with every legal
norm, we must evaluate it in its “natural environment,” in other words, in the
society of legal norms addressing inheritance, and, we may say, primarily the
provisions of the Law of Succession. When we locate the will in its proper con-
text, we will know how to ask the right questions, and those questions will
guide our way.37

The same is true for interpreting a contract. In formulating its purpose, an
interpreter should aspire to harmonize it with contract law. In formulating
the purpose of a statute, an interpreter should aspire to the proper inte-
gration within legislation addressing similar issues (in pari materia). This
is what is meant by the text’s “natural environment.” In understanding a
constitutional provision, an interpreter should aspire to harmony and in-
tegration with the other constitutional provisions. The individual consti-
tutional provision being interpreted does not stand alone. It constitutes
part of the broader constitutional layout. It influences the understanding
of the constitution as a whole. The constitutional entirety, in turn, influ-
ences the meaning of the individual provision within it. Justice Lamer said
as much in a Canadian case interpreting a provision of the Canadian Char-
ter addressing rights and freedoms:
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Our constitutional Charter must be construed as a system where ‘Every com-
ponent contributes to the meaning as a whole, and the whole gives meaning
to its parts. . . .’ The court must interpret each section of the charter in rela-
tion to the others.38

Hence the perspective that, in formulating the objective purpose at the
core of a constitutional provision, an interpreter should aspire to constitu-
tional harmony through a vision of constitution unity.

EXTERNAL SOURCES: GENERAL LAW (“NORMATIVE HARMONY”)

The general system of legislation and case law provides information about
the purpose of a normative text. An author does not create a normative text
in a vacuum or on a desert island. A normative text constitutes part of the
general normative framework from which it derives its power. The indi-
vidual norm integrates into the generic law, is influenced by it, and influ-
ences it.39 I noted as much in a case addressing statutory purpose:

A piece of legislation does not stand alone. It constitutes part of the legisla-
tive alignment. It integrates into it, aspiring to legislative harmony. “No
statute stands alone . . . all statutes constitute a single project, integrating into
each other in legislative harmony.” He who interprets one statute interprets
all statutes. The lone statute integrates as a tool into the legislative alignment.
The legislative alignment as a whole influences the legislative purpose of a sin-
gle statute. A prior statute influences the purpose of a later statute. A later
statute influences the purpose of a prior statute.40

The same is true of normative texts that are not statutes. An interpreter
should formulate the (objective) purpose of a will or contract41 so that they
integrate into general law. Terms and expressions in a will or contract are
influenced by similar terms in statutes addressing wills or contracts. A judge
should aspire to achieve harmony among legal texts. We might imagine
legal texts as interconnected beakers in a chemistry lab; the level of fluid in
the beakers becomes aligned, irrespective of the initial level of fluid in each.
Legal texts strive for normative harmony. Of course, that goal is not always
attainable. It is an aspiration to be balanced against additional considera-
tions that may work in the opposite direction. Achieving normative har-
mony is just an aspiration. Its importance should not be exaggerated, but
neither should it be understated. Neither hyper-harmony nor disharmony
is desirable.
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EXTERNAL SOURCES: THE HISTORY OF THE TEXT’S CREATION

An author writes a text at a specific place and time. A text is not just a crea-
ture that lives in its environment; it is also a creature that draws life from
its environment. An interpreter deepens his or her understanding of the
text and its objective purpose by studying the history and environment that
created the text. History should not control us, but neither should we try
to escape it. In addition to examining history for authorial intent, in the
context of subjective purpose, we examine history to see what it can teach
us about the role the text should play in the present.

EXTERNAL SOURCES: GENERAL SOCIAL AND HISTORICAL BACKGROUND

An author creates a legal text within a society whose social and historical
background influences the purpose of the text. This is particularly true of
statutes and constitutions; social needs motivated people to enact them,
and examining those needs helps us understand the purpose of the text.
We noted that a legal norm is a creature of its environment. This environ-
ment includes not just the immediate needs, but also the distant environ-
ment, like the social and historical background of the society that produced
the text. It is the fundamental social and cultural assumptions framing the
text; the social and intellectual history in which the text operates; the cul-
ture and the intellectual conventions surrounding the text’s conception;
and the “national way of life.” Justice Agranat put it well with the rhetor-
ical question, “Is it not axiomatic, that one learns the law of a nation
through the looking glass of its national way of life?”42 This “national way
of life” provides information about the purpose of a legal text. As Justice
Holmes noted, “A page of history is worth a volume of logic.”43 The his-
tory of a system, including its social and cultural history, helps formulate
the purpose of a normative text.

EXTERNAL SOURCES: CASE LAW

Judicial case law provides a treasure trove of information about values and
principles that help teach about the objective purpose of a text. This is true
of judicial case law that forms common law and judicial case law interpret-
ing a normative text.44 Contemporary judges do not operate in a case law

O B J E C T I V E  P U R P O S E 161

42 H.C. 73/53 Kol Haam Ltd. v. Interior Minister, 7 P.D. 871, 884.
43 New York Trust Co. v. Eisner, 256 U.S. 345, 349 (1921).
44 For a discussion of the issue in constitutional interpretation, see Tribe, supra p. 15, note

38 at 78. See also D. Strauss, “Common Law Constitutional Interpretation,” 63 U. Chi. L.
Rev. 877 (1996); H.P. Monagham, “Stare Decisis and Constitutional Adjudication,” 88
Colum. L. Rev. 723 (1988).



vacuum. Each judge is a link in a continuous chain of case law45 begun
long before the era of the modern judge. Continuity, historical commit-
ment,46 respect for the present and past, rational consideration of the legal
tradition,47 and the need to guarantee security and certainty all justify
judges’ consulting case law—either as an option or as an obligation—as 
a source of information about the various levels of every text’s objective
purpose.

EXTERNAL SOURCES: JURISPRUDENCE AND LEGAL CULTURE

Every legal system has its own jurisprudence, derived from its culture and
legal tradition, that establishes first-order ideas and concepts. Jurispru-
dence is the wellspring from which the laws draw their strength. It fosters
a common legal experience. When expressions like “void,” “authority,”
“legal action,” “intent,” “public order,” and similar key jurisprudential
concepts appear in a normative text—particularly in a statute or constitu-
tion—they reflect a legal culture and legal tradition. These expressions are
not empty vessels awaiting content. They reflect fundamental legal con-
ceptions, derived from the legal “family” (tradition) to which the system
belongs and from the legal culture48 that gives these expressions their system-
specific, culture-specific, and family-specific jurisprudential meaning.

Every text is created within a legal community. The fundamental con-
ceptions of the legal culture and its jurisprudence influence the formation
of the text’s purpose. An interpreter of the text must assume these con-
ceptions as the basis for the meaning of the text. As Justice Frankfurter
noted,

An enactment is an organism in its environment. And the environment is not
merely the immediate political or social context in which it is to be placed, but
the whole traditional system of law and law enforcement, of recognized reme-
dies and procedures which are the presuppositions of . . . law.49

Interpreters understand and interpret a statute regulating land use or
commercial transactions against the backdrop of the fundamental juris-
prudential conceptions of property rights, ownership, and possession; pro-
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cedural regulations against the backdrop of the legal system’s distinctions
between procedure and substance; a statute granting a remedy against the
backdrop of the fundamental distinctions between right and remedy; a
crime against the backdrop of fundamental conceptions of criminal re-
sponsibility; administrative legislation against the backdrop of fundamen-
tal conceptions about separation of powers and the role of the executive
branch. The purpose of a legal text is closely tied to the law’s jurispruden-
tial infrastructure. The law’s concepts establish a point of departure. They
are background and infrastructure. They are a servant and not a master.
They “reflect wisdom and generations of experience. They guarantee sta-
bility and certainty. Hence their importance. They refine our thought.”50

They should not, however, become a mandatory ending point in the in-
terpretive process. We should not return to the jurisprudence of concepts
(the Begriffenjurisprudenz) that supplants the centrality of values and in-
terests. As I noted in the past,

We should distance ourselves from the jurisprudence of concepts according
to which the theoretical concept imposes itself on the interests and values that
require a normative arrangement. We must aspire to a jurisprudence of val-
ues, according to which a theoretical concept is the product of balance and
the normative arrangements of interests and values . . . legal concepts (like
ownership, right, offense) are not a reality that we must accept as given. Legal
concepts are constructions that are there to assist people.51

These constructions are an important external source for understanding
the objective purpose of a text. We need not always start with a blank slate.
We can use jurisprudence as the background for our formulation of the ob-
jective purpose of the text.

EXTERNAL SOURCES: BASIC VALUES OF THE SYSTEM

The basic values of the system fill our normative universe. They justify legal
rules and are the reason for the changes we make to them. We derive rights
and responsibilities from them. They are the substance that gives meaning
to the form (the text). They are the foundation on which the entire house
is built.52 They serve as the general purpose of every single text.53 This is
true not just of statutes and constitutions, but also of private law texts like
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wills and contracts. Law’s basic values are not limited to public law, like
constitutional and public administrative law. They apply both to relation-
ships between the individual and the state and to relationships between in-
dividuals. As I noted in one case,

The basic principles of the system in general, and fundamental human rights
in particular, are not limited to public law. The distinction between public and
private law is not so sharp. A legal system is not a confederation of legal fields,
but rather a unity of law and system. The basic principles are the principles of
the entire system, not just of public law. Basic human rights do not just exist
against the state, they are also infused in relationships between individuals.54

Fundamental principles apply to private law indirectly, through various
legal doctrines,55 like the doctrine that we interpret every text, including
every private law text, such that its objective purpose is to actualize the fun-
damental values of the system. Actualizing the system’s fundamental val-
ues is therefore the objective purpose of every will and contract. Those fun-
damental values serve as the general objective purpose of every text, not
because they express the intention of its author, but rather because the text
operates within a system from which it draws life and on which it relies for
enforcement. An interpreter refers to the fundamental values of the system
not because they arise from the language of the text but rather because the
language of the text permits it, and the legal system in which the text op-
erates demands it.

What Are the Basic Values?

A legal system generally does not come with an instruction booklet listing
its basic values and principles.56 They are sprinkled throughout the state’s
constitution and statutes, and they concentrate in the legal system’s judi-
cial opinions. Sometimes, judicial opinions contain a list of basic values ac-
cepted at the time. In the following case, I discussed basic values:

These general principles include equality, justice, and morality. They extend
to societal objectives of separation of powers, rule of law, freedom of speech,
of assembly, of religion, and of occupation, human dignity, the integrity of the
judicial system, public peace and security, the democratic values of the nation,
and its very existence. These principles include good faith, natural justice, fair-
ness, and reasonableness.57
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The list is not exhaustive. It varies, of course, from legal system to legal sys-
tem and from era to era. At its core are three kinds of basic principles: eth-
ical principles (like justice, morality, fairness, good faith, human rights); 
societal objectives (like the preservation of the state and its democratic
character, public peace and security, separation of powers, rule of law, ju-
dicial independence, consistency and harmony in law, certainty and secu-
rity in interpersonal arrangements, realization of reasonable expectations,
human rights); and patterns of behavior (like reasonableness, fairness, good
faith). The categories are fluid; human rights, for example, can be seen as
both an ethical value and a societal goal. I see them as both.

These basic values are the general principles about which Professor
Dworkin wrote, noting that they can exist even if a particular rule in the
system contradicts them.58 In addressing judicial discretion, Dworkin dis-
tinguishes between principles and policy,59 a distinction that has been crit-
icized.60 I believe that in interpreting a text, a judge may consider both
policy and principles. Both serve as the generic objective purpose of every
legal text. Once courts recognize them, they become part of the law it-
self.61 Similarly, I do not distinguish between values and standards.62

How Are Basic Values Determined?

How do judges arrive at basic values? Judges may certainly not impose on
society their own subjective perspectives about the basic values.63 Judicial
rulings should reflect not judges’ own values but rather those they believe
are warranted by the nature of their legal system and the ethos that char-
acterizes it. “The question is not what the judge wants, but what the soci-
ety needs.”64 As Cardozo writes,
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Their standard must be an objective one. In such matters, the thing that
counts is not what I believe to be right. It is what I may reasonably believe
that some other man of normal intellect and conscience might reasonably look
upon as right. . . . [A] judge, I think, would err if he were to impose upon the
community as a rule of life his own idiosyncrasies of conduct or belief . . . he
would be under a duty to conform to the accepted standards of the commu-
nity, the mores of the times.65

I discussed this approach in a case before me:

The judge does not impose his subjective values on the society in which he
operates. He must balance the different interests according to what appear to
him to be the needs of the society in which he lives. He must exercise his dis-
cretion, to the best of his ability and the best of his objective recognition, as
to what reflects the needs of society.66

The nature of the basic values and the proper balance between them when
they clash depend on society’s basic viewpoints and positions at the time
of interpretation. In determining those values, judges must exercise as
much objectivity as possible. They draw information about the basic val-
ues from society’s core documents (the constitution;67 the declaration of
independence). They derive the basic values (like human rights, separation
of powers, rule of law, judicial independence) from the nation’s demo-
cratic character itself. Indeed, our legal system derives from the “political
system of governance that we desire,”68 and our basic values derive from
the legal system. “The very fact that the regime is democratic”69 warrants
certain values. Nevertheless, each legal system has its own basic values, as
does each era. In declaring a given basic value, judges express the social
consensus that has crystallized in their systems. Judges should integrate
into the legal system only the values that have gone through the pressure
cooker of social recognition.70 As Justice Holmes noted,

As law embodies beliefs that have triumphed in the battle of ideas and then
have translated themselves into action, while there still is doubt, while oppo-
site convictions still keep a battle front against each other, a time for law has
not come; the notion destined to prevail is not yet entitled to the field. It is a
misfortune if a judge reads his conscious or unconscious sympathy with one
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side or the other prematurely into the law, and forgets that what seems to him
to be first principles are believed by half his fellow men to be wrong.71

Judges will, on occasion, find themselves in situations in which a certain
value seems basic and proper. That is not a good enough reason to recog-
nize the value as basic to the system. Judges should recognize values that
society views as basic. Social consensus around fundamental and basic view-
points should guide judges in their judicial work, both in infusing new basic
values into the system, and in removing basic values that have become ob-
solete. This principle of canonizing values over which there is consensus is
itself a basic value of the legal system.

Judges should operate within society’s established central framework,
not the occasional temporary structures it may build. They need not give
expression to the passing trends of a society that is not being true to itself.
Judges should resist those trends and give expression to the social consen-
sus that reflects the basic principles, “deep” values, and national credo of
their society. The fact that the modern majority thinks that a certain kind
of behavior is not worthy of protection does not affect the basic perspec-
tive of that same modern society on the behavior in question. For exam-
ple, the fact that most of the public does not want to hear certain kinds of
verbal attacks does not mean that they should no longer enjoy constitu-
tional protections of freedom of speech.72 The goal of the constitution is,
inter alia, to protect the individual (or the minority) against the power of
the majority. Modern consideration of basic values need not become a de-
vice for granting the majority powers that the constitution denies. Judges
must refer to society’s “deep” values and the basic principles of a mature
democratic society.73 I noted as much in a case before me:

We act according to constitutional criteria and fundamental legal principles
that reflect the credo of our national life. We are guided by basic national per-
spectives on our existence as a democratic country, not by the dictates of pass-
ing trends.74

The “basic and principled” values that judges must reflect are the product
of the modern present. They grow in the soil of the past and remain con-
nected to it,75 but their horizons are not limited to the horizons of the
past. Each generation creates its own horizons.76 This approach to basic
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values—emphasizing deep perspectives, not passing trends; history, and
not hysteria—is also an appropriate response to the claim that interpreta-
tion according to original understanding is necessary to protect the con-
stitution, particularly constitutional protections for human rights, from the
power of the majority. According to that claim, interpretation according to
“objective” basic values of the present contradicts the very idea of pro-
tecting the minority from the tyranny of the majority.77 Part of the reply
to this claim is that the basic values of the present are not necessarily the
values that today’s majority accepts. They are the deep values of society as
it moves through history. They are not just the results of public opinion
surveys; they are not populism that envelops society. They are basic social
perspectives that change their shape but withstand the test of time. Judges,
who enjoy independence and who do not, in most systems, stand for peri-
odic reelection, are well placed to ignore passing trends and to express so-
ciety’s deep values.78 The nonaccountability of judges is their most im-
portant asset.79 It is the judge—who neither seeks power nor hungers to
rule—who is capable of expressing society’s basic values.

Basic Principles: “Weight” and “Gravity”

Basic principles reflect values or ideals. Principles and ideals are unique in
that they can be realized at various levels of intensity.80 When principles
clash, one does not invalidate the other. The clash limits the applicability
of the principle that does not prevail, but it does not absolutely destroy it.
The two conflicting values continue to apply in the legal system, existing
in proper balance. An important trait of principles is that they have a
“weight” that reflects their relative social importance,81 and that we can
resolve conflicts between them by balancing them according to that
weight. We can also think of basic principles as exercising a “gravitational
pull” whose strength depends on the essence of the principles, their
sources, and their importance.82 Basic principles grounded in the consti-
tution are “heavier” than basic values grounded in a statute. In assigning
weight to basic values, a judge considers the weight they had in the past
and the weight that the system’s case law assigns them in addressing other

168 C H A P T E R  S E V E N

77 A. Scalia, “Originalism: The Lesser Evil,” 57 U. Cin. L. Rev. 849 (1989).
78 A. Bickel, The Least Dangerous Branch 24 (1962).
79 P.S. Atiyah, “Judges and Policy,” 15 Isr. L. Rev. 346 (1980).
80 Dworkin, supra p. 48, note 157.
81 Id. at 26. Raz thinks that rules have weight, too. See Raz, supra p. 165, note 60 at 830.

See also F. Schauer, “Prescriptions in Three Dimensions,” 82 Iowa L. Rev. 911, 919 (1997).
82 W. Eskridge, “Public Values in Statutory Interpretation,” 137 U. Pa. L. Rev. 1007,

1018 (1989): “Physics suggests a useful metaphor: gravity. Public values have a gravitational
force that varies according to their source (the Constitution, statutes, the common law) and
the degree of our historical and contemporary commitment to these values.”



issues. Judges aspire to unity and harmony. The hard part of their job is de-
termining the weight of values and principles.83 It is also the most impor-
tant part of their job as interpreters.

EXTERNAL SOURCES: COMPARATIVE LAW

Comparative law helps a judge understand the objective purpose of a
text.84 You get to know yourself better by comparing yourself to others.85

Comparative law helps a judge “expand his horizons and interpretive field
of vision. Comparative law enriches our options.”86 The same legal insti-
tution (like “good faith,” for example) may play similar roles in different
legal systems.87 To the extent that is so, comparative literature serves as 
a source of the objective purpose of a piece of local legislation (micro-
comparison88). Furthermore, basic democratic principles are common to
democratic countries. One democracy may inform or inspire the other
(macro-comparison89).

Still, the technique has its limits. Comparative law is not just about com-
paring laws. Comparative interpretation can take place only among legal
systems that share a common ideological basis. An interpreter must be sen-
sitive to the uniqueness of each legal system. Sometimes, comparison is im-
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possible. When an interpreter is persuaded, however, that the social, his-
torical, and religious circumstances create a common ideological base, he
or she may use a foreign legal system to formulate the objective purpose of
the text.

Above all, comparative law is important for its ability to expand the in-
terpreter’s horizons. It offers the judge guidance about the text’s latent in-
terpretive potential. It shows the interpreter what may and may not be ac-
complished through the text. It gives the judge information about the
successes and failures of the different possibilities latent in the text. It makes
the interpreter aware of links between a solution to the interpretive prob-
lem he or she faces and other legal problems. Comparative law serves as an
experienced friend. Of course, judges have no obligation to resort to com-
parative law, and even when they do, the final adjudication must always be
“local.” The primary importance of comparative law is its ability to expand
an interpreter’s horizons about the types of potential normative arrange-
ments, trends, and legal structures. Comparative law does not provide an
answer to the specific problem troubling the judge; the judge consults
comparative law at a higher level of abstraction, in order to expand his or
her interpretive horizons. Judges should be careful, however, not to let 
intellectual curiosity lead them to imitate at the cost of self-denial. The 
purpose of consulting comparative law is to understand the local text bet-
ter. The comparison must not interfere with the normative harmony of
local law.

3. PRESUMPTIONS OF OBJECTIVE PURPOSE

Presumptions of General Applicability

A text has numerous objective purposes operating at different (vertical and
horizontal) levels of abstraction. How do these different purposes operate?
Professor Sunstein sees them as “background norms” that assist the inter-
preter.90 I believe that they are part of the objective purpose that the text
is designed to achieve. Judges translate them into presumptions about that
purpose.91 These presumptions reflect the essence of the legal system, its
aspirations and aims,92 and its constitutional viewpoint. Because they apply
within every legal text, we can call them presumptions of general applica-
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bility.93 They are presumptions about the objective purpose of every will,
and they behave—in Atkinson’s words—“like rebuttable presumptions in
the law of evidence.”94 They constitute, similarly, rebuttable presumptions
about the objective purpose of every contract, as I noted in one case: “In
the context of objective purpose, we proceed on the presumption (prae-
sumptio juris)—and it is a rebuttable presumption—that the parties seek
to achieve a purpose that is just, efficient, reasonable, and fair.”95 Ad-
dressing statutory interpretation, I noted in another case:

The fundamental values of the system and fundamental human rights deter-
mine the purpose of a piece of legislation. It is presumed that the purpose of
a piece of legislation is to actualize the principles of the system and advance
human rights within it . . . they penetrate every piece of legislation and con-
stitute its purpose.96

In a similar spirit, addressing the role of presumptions of purpose in statu-
tory interpretation, Du Plessis wrote that “Their proper application serves
to relate to the provisions of a particular statute . . . to the legal order in
general, and the precepts, principles and premises upon which it is
based.”97 Professor Cross expressed a similar idea:

These presumptions of general application . . . operate at a higher level as ex-
pressions of fundamental principles governing both civil liberties and the re-
lations between Parliament, the executive and the courts. They operate here
as constitutional principles which are not easily displaced by a statutory text.98

Professor Côté discussed this principle in reference to the situation in
Canada:

The meaning of a new statute is also likely to be moulded by principles as-
sociated with the legal system (for example, the principle of non retroactiv-
ity) and by the contemporary values of society (for example, what is consid-
ered just or unjust, reasonable or unreasonable). Such principles and values,
this system of values, find their place within the process of statutory inter-
pretation in the form of presumptions of legislative intent: the legislator is
deemed to respect the values and the principles of the society for which he is
legislating.99
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Presumptions of purpose reflect the fundamental values of the system.
They are a mirror image of these values. They express the constitutional
perspectives at the core of the legal system. I noted as much in a case be-
fore me: “At the core of ‘presumptions of general applicability’ are consti-
tutional assumptions about the essence of the democratic regime, separa-
tion of powers, rule of law, and human rights.”100 Generally, a system first
recognizes fundamental values, either in official documents or in case law,
and only then does it derive the presumptions about objective purpose
from them. Sometimes, however, the primary pipeline through which a
fundamental principle penetrates the legal system is through a presump-
tion about the objective purpose of a text. Only later does the principle as-
sume a life beyond the text and become a source of rights and responsibil-
ities. Many fundamental rights, not written in the pages of any book,
developed through judicial application of general presumptions about the
purpose of legal texts. This is one way in which the presumptions of pur-
pose, reflecting fundamental principles, help develop law.

The Importance of Purposive Presumptions

Presumptions of purpose are the foundation of purposive interpretation.
They constitute—to borrow the words of Du Plessis on statutory inter-
pretation—the ABC and XYZ of interpretation.101 They are the heart of
legal interpretation. Presumptions about the meaning of a legal text are in-
creasingly replacing rules of legal interpretation.102 With their help, legal
interpretation has lost its technical character. It no longer depends on in-
tersecting rules that multiply into conflicting dyads.103 Presumptions re-
place these rigid rules, reflecting values and policies that the legal system
seeks to actualize. Values and policies, characteristically, exist in perpetual
internal conflict, as do the presumptions derived from them. This conflict
does not reflect any weakness on the part of the presumptions of purpose,
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but rather is a natural outgrowth of the fact that they reflect values and
policies. The more developed the legal system, the more presumptions of
objective purpose it will have. The number of purposive presumptions
changes from system to system and changes within a single system, as new
values are introduced and obsolete values exit the system. Presumptions of
purpose are not rigid, set, or static. They change as the fundamental val-
ues change. There is no exhaustive list of purposive presumptions. Their
categories are always open. Every generation may derive new purposive
presumptions from old and new values.

Categories of Purposive Presumptions

There are different categories of presumptions of purpose, but the distinc-
tions are largely artificial and may change over time and between different
legal systems. There is no exhaustive list of categories of purposive pre-
sumptions; they vary with the type of text being interpreted. Any particu-
lar presumption may fit a few categories. For convenience, I outline six pri-
mary groups of presumptions accepted in Israeli law:

1. Purposive presumptions based on the need to guarantee security, certainty,
consistency, and normative harmony. This category includes presumptions that
guarantee normative harmony, like preventing contradiction between parts of
a text, integrating textual provisions into generic law, and the presumption
that a text is valid (“presumption of validity”). It is also presumed that the
purpose of a text arises from its natural and ordinary language, that the text
does not casually make changes to prior general law, that the author of the
text does not use words unnecessarily, and that the text has a dynamic mean-
ing. Of particular importance to this category is the presumption that all
norms accommodate the provisions of the constitution.

2. Purposive presumptions that reflect ethical values, like the presumption
that the purpose of a text is to achieve justice, morality, and fairness; that the
purpose of a text is to prevent a wrongdoer from profiting from his or her mis-
deeds; that the text is designed to realize the rules of natural justice; that the
text is designed to prevent conflicts of interests.

3. Presumptions that reflect social objectives, like purposive presumptions
about the existence of the state, its democratic character, and the achievement
of public interest. Presumptions of the separation of powers, judicial inde-
pendence, and the maintenance of judicial authority are included, too. This
category can also include the presumption that the text advances the public
interest.

4. Presumptions that reflect proper forms of behavior, like the presumption
that a text leads to results that are fair, reasonable, and proportional. A text is
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presumed not to lead to absurd results; to guarantee fairness and good faith;
to increase efficiency. Also included in this category, within contract law, is the
presumption of contra proferentem, that textual ambiguities should be inter-
preted in favor of the non-drafting party.

5. Presumptions that reflect human rights, like the presumption that a text
is designed to guarantee human dignity and freedom, achieve an egalitarian
result, and refrain from harming political rights and freedoms (freedom of
speech, freedom of movement, freedom of religion, property rights, freedom
of occupation, and so forth) and social rights (the right to strike, the right to
education, the right to work, and other social rights).

6. Presumptions that reflect the rule of law. These include presumptions
against vigilantism and of judicial adherence to the law, and the presumption
that a text will be interpreted according to its purpose. Also included are the
presumption that legal norms should not be bypassed, the presumption that
domestic law conforms to public international law, and the presumption of
the territorial jurisdiction of local law. A particularly important member of this
category is the presumption against retroactive application of a text.

Purposive Presumptions Are Legal Norms Immediately 
and Always Applicable

Presumptions about the (general) objective purpose of a text are legal
norms that the judge must take into account. The fact that they are only
presumptions, and that they are rebuttable, does not negate their legal
character. Purposive presumptions are matters of law, not fact (praesump-
tio juris). They are not assumptions about the subjective purpose that the
text’s author envisioned. They are not specific to this or that text. They re-
flect general values and interests applicable to every will, contract, statute,
and constitution. As presumptions of law, they need not be proven. The
burden is on the party adversely affected by the presumption to rebut it.

Purposive presumptions apply immediately and always. An interpreter
may refer to them at any stage of the interpretive process. They apply re-
gardless of whether or not a text appears “clear”; even if a judge has an ini-
tial sense that a text is “clear,” he or she must nevertheless refer to the pre-
sumptions of purpose. This initial sense of clarity may disappear after the
interpreter studies the purposive presumptions and discovers that what
seemed clear at first glance is really not at all so. A presumption of purpose
is a legal norm of independent applicability. As Cowen wrote, in the con-
text of statutory interpretation,

Presumptions should be taken into account by the interpreter, right from the
outset, no matter how wide and general, and no matter how seemingly clear,
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the words of the enactment may seem when considered in isolation. Further-
more, when all relevant contextual considerations have been duly weighed, the
interpreter should again test his conclusions in light of the presumptions.104

The presumptions are similarly applicable to wills and contracts. The pre-
sumptions reflect the natural and ordinary state of affairs. They apply until
and unless rebutted, irrespective of the text’s apparent clarity.

The Weight of Purposive Presumptions

Every purposive presumption has a “weight” that varies with the weight of
the fundamental value from which the presumption is derived. The “heav-
ier” a fundamental value, the heavier the purposive presumption derived
from it. Such weight finds expression when purposive presumptions con-
tradict each other.

Purposive Presumptions and the Language of the Text

There are numerous and diverse purposive presumptions that reflect the
fullness of a legal system’s values and interests. Does every one apply to
every text? The answer is no. A purposive presumption operates within the
limits of the language of a text. If the language of a text cannot bear the
purposive presumption, it does not apply to that text. A purposive pre-
sumption applies only if it can, in fact, be realized through the language of
the text. That brings us to one of the hard cases presented by the hermeneu-
tic circle. We want to understand the language of the text. In order to do
so, we consult a presumption of purpose. We cannot do that, however, un-
less the presumption can be grounded in the language of the text.

The principle of fore-meaning resolves this dilemma. We approach the
text with a fore-meaning that establishes our point of departure. It consti-
tutes—to use Gadamer’s term—the interpreter’s horizon.105 From there,
we move to the presumption of purpose and back to the text, until we find
the ultimate balance and the ultimate understanding of the text, according
to its purpose. We need not learn the presumption from within the text.
We need not seek a “hint” of the presumption in the language of the text.
We learn about the presumption from general law. The text, however, is
still the means for actualizing the presumption. If the text cannot bear it,
the presumption does not apply to the text.
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The Future of Purposive Presumptions

Purposive presumptions are central to purposive interpretation. In most
cases, judges resolve interpretive problems by identifying the presumptions
of purpose that need to be taken into account and determining the proper
relationship between them. One might claim that purposive presumptions
simply rationalize interpretive activity that has already taken place. Indeed,
one might argue that every presumption has a contradictory counterpart,
and that the presumptions march together in opposing pairs. On this claim,
relying too heavily on the presumptions reflects a mechanical view of in-
terpretation.

Anyone who thinks that presumptions of purpose constitute rules that
determine the single unique legal meaning of a normative text will quickly
be disappointed. Purposive presumptions do not lead the interpreter always
to a single, unique solution. They sometimes contradict each other. Such
contradiction is an expression of their strength, not weakness. They do not
reflect rules; they are not intended to determine a unique meaning. They
originate in values and principles, and they indicate a direction and trend.
They clash with each other, not because they have lost their way, but rather
because they reflect the complexity of human experience and the existence
of opposing values and principles in law. Purposive presumptions are crit-
ical to interpretive activity. They are the basis for interpretive thought. Un-
fortunately, the law has yet to recognize their importance. Legal science
has neglected them, and courts have not sufficiently developed them. Pur-
posive interpretation seeks to change this state of affairs. It offers a mature
theory of purposive presumptions, their essence, scope, and weight, and
the resolution of contradictions among them. Purposive interpretation
transforms the conflicting interpretive rules that create contradictions in
other systems of interpretation into clashes between purposive presump-
tions that reflect clashes between values and principles.

4. CONTRADICTIONS BETWEEN PURPOSIVE PRESUMPTIONS

Contradictions between Values and Principles and the Purposive
Presumptions Derived from Them

The presumptions of purpose reflect values and principles, and values and
principles relevant to solving a given interpretive problem often contradict
each other.106 The free speech of one person infringes on another’s right
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to his or her reputation. One person’s freedom of movement conflicts with
the need to protect the public interest. The purposive presumptions that
derive from those values and principles often conflict, as well. How do we
resolve the contradiction? The answer is, through the proper balance be-
tween the conflicting presumptions.107 As Lord Reid noted, in discussing
the purposive presumptions,

They are aids to construction, presumptions or pointers. Not infrequently one
“rule” points in one direction, another in a different direction. In each case
we must look at all relevant circumstances and decide as a matter of judgment
what weight to attach to any particular “rule.”108

Purposive presumptions have “weight.” A judge balances the conflicting
information on a “scale.”109 As Professor Hart has said, we are interested
in “the ‘weighing’ and ‘balancing’ characteristic of the effort to do justice
between competing interests.”110 How does the judge determine weight
and conduct the balance?

“Balance,” “Weight,” “Scales”: Metaphors

Of course, there are no physical scales in interpretation. Material weight
and balance do not exist, either. The values and principles do not appear
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before the judge with labels revealing their weights. Nor is there a list of
values, arranged by importance and weight. I doubt such a list could be
compiled.111 The interpretive process of resolving contradictions among
values and principles—and among the presumptions derived from them—
is normative, not physical. Discussion of balance, weight, and weighing is
metaphorical.112 I noted as much in one case:

These expressions—balance, weight—are just metaphors. Behind them is the
view that not all principles are of equal importance to society, and that, in the
absence of constitutional guidance, the court must assess the relative social
importance of the different values. Just as there is no person without a shadow,
so there is no principle without weight. Deciding the balance on the basis of
such weight means making a social assessment of the relative importance of
the different principles.113

Values and principles have weight.114 We can rank them according to their
relative social importance. The “weighing” process is a normative process
designed to locate the values and principles—and the purposive presump-
tions derived from them—within the legal system, and to assign them their
relative social values. When there is a contradiction among the values and
principles—and the purposive presumptions derived from them—judges
resolve the conflict by taking their relative social importance into account.
A value with a lighter weight is neither expelled from the legal system nor
invalidated. It remains part of the legal system, but the system limits its ap-
plication or the scope of protection it is afforded for the issue in which a
rival value prevailed. In the context of other issues, judges may assign the
value a different weight, and the value continues to vie for supremacy. In
this respect, values, principles, and their derivative purposive presumptions
differ from legal rules. For the latter, conflict ends in life or death. Values
and principles, on the other hand, remain in existence, accommodating
themselves to the conflict as necessary. Again, the balancing and weighing
are not scientific and do not negate the existence of judicial discretion.115

They do, however, limit it to circumstances in which the legal system ceases
to provide the judge with guidance as to the relative social status of the
conflicting values and principles. Moderation is necessary. The balance nei-
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ther negates the existence of judicial discretion nor leaves an open invita-
tion for judicial discretion in all cases.116

Balancing and weighing constitute the internal foundation of the inter-
pretation of a legal text.117 Consider the Kol Ha’am case.118 An adminis-
trative order dating back to the period of the British Mandate authorized
the High Commissioner—today, the Minister of Interior—to close any
newspaper (temporarily or permanently) if, in his opinion, “any matter ap-
pearing in a newspaper is likely to endanger the public peace.”119 The Kol
Ha’am (Voice of the People) newspaper published an article criticizing the
Israeli government’s position expressing readiness to send troops to the
Korean War. The Minister of Interior decided to close the newspaper for a
few days. The newspaper petitioned the High Court, raising the question
of how the court should interpret the order authorizing the minister to
shut down a newspaper. The oral arguments focused on the causal rela-
tionship that the word “likely” requires between the article published in
the newspaper and the danger to the public peace. Justice Agranat held that
the necessary causal connection depends on the balance between the need
to safeguard the public peace and the need to protect freedom of expres-
sion. Conducting the balance, the court concluded that the causal con-
nection must be one of near certainty (or nearly certain). Thus, the minis-
ter may shut down a newspaper if it is nearly certain that something the
newspaper published will cause serious harm to the public peace.

Principled and Ad Hoc Balancing

The balance between values and principles—and purposive presump-
tions—may be principled or ad hoc. A principled balance determines nor-
mative weight, which in turn creates a legal standard that can be applied to
future cases. In Israel, for example, the principled balance between free-
dom of expression and public peace is that a public body may restrict free-
dom of expression only if it is nearly certain that, if the expression is not
restricted, the public peace will suffer severe damage. Ad hoc balancing, on
the other hand, has no general formula that can be applied in similar situ-
ations, except for the general notion that judges should balance compet-
ing values and principles according to the circumstances of each case. It is
generally preferable to use principled rather than ad hoc balancing. A judge
should formulate a “rational principle”120 that reflects “a standard in-
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formed by values” and not “a random, paternalistic standard whose nature
and direction cannot be predicted.”121

Vertical and Horizontal Balancing

There is no single “balancing formula” for principled balance between
competing values and principles. The diversity of situations mandates a di-
versity of balancing formulas.122 These include two primary types: hori-
zontal balancing and vertical balancing. Horizontal balancing occurs be-
tween values and principles of equal status, as when freedom of speech
clashes with the right to privacy, the right to reputation, or freedom of
movement. Horizontal balancing expresses the mutual concessions that
each value or principle must make in cases of conflict. I noted in one case:

“Horizontal” balancing occurs between two conflicting values of equal sta-
tus. The balancing formula evaluates the level of mutual concession of each
right. For example, the right to free movement and the right to procession
[free assembly] are of equal status. The balancing formula depends on condi-
tions of time, place, and scope, to allow the two rights to co-exist.123

In balancing horizontally, judges try to preserve the core of the conflicting
values and principles by making mutual concessions on the margins. They
try, also, to achieve proportionality in the different concessions and to give
each value or principle “breathing room.” They should not give one value
full expression to the complete frustration of the other. They should estab-
lish restrictions of time, place, and manner that will give each of the com-
peting values real and substantial existence. Demonstrations in main thor-
oughfares should therefore be permitted, even if they interfere with traffic,
subject to restrictions of time and manner of demonstration. Sometimes the
horizontal balancing sets limits on the conflicting rights.

Vertical balancing is different. Vertical balancing formulas set the condi-
tions under which certain values or principles prevail over others. In Israel,
for example, national security or public safety may restrict freedom of
speech or freedom of worship and religion if it is likely, on the level of near
certainty, that exercising the freedom of speech or freedom of worship and
religion will actually and severely damage national security or public safety.
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Similarly, the freedom to leave the country can be limited for reasons of
national security only if there is a genuine and serious concern that exer-
cising the freedom of movement will harm national security. Vertical bal-
ancing according to different formulas—formulas that reflect the relative
status of the conflicting values and principles—does not determine the lim-
its of the right that is restricted. It determines the level of realization and
protection that the legal system affords it. The distinction between hori-
zontal and vertical balancing is fuzzy, and in complicated situations, the
two kinds of balancing work together.
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C H A P T E R  E I G H T

The Purposive Component:

ULTIMATE PURPOSE

1. THE WEIGHT OF SUBJECTIVE AND OBJECTIVE PURPOSE 
IN DETERMINING ULTIMATE PURPOSE

The Decisive Stage: Formulating Ultimate Purpose

We arrive at the decisive stage of the interpretive process. It is the stage that
distinguishes purposive interpretation from other systems of interpreta-
tion. At this stage, judges must formulate the ultimate purpose of the text.
They use that purpose to pinpoint the legal meaning of the text along the
range of its semantic meanings. This stage is unique to purposive interpre-
tation. It tries to synthesize and integrate subjective and objective purpose.
This attempt raises two separate sets of questions: First, how do judges
achieve the integration, and on what is it based? And second, what justifies
the integration, what are its benefits and drawbacks, and why prefer it over
other systems of interpretation? This chapter and the next will discuss the
“how.” Chapter 10 will discuss the “why.”

Data Constituting the Ultimate Purpose

In formulating the ultimate purpose of a text, judges examine the various
relevant data in their kits. On one hand, they lay the information about sub-
jective purpose on the table. They study what the author of the text tried
to achieve through the text. They consider authorial intent on various lev-
els. Judges do all this through the presumption that the ultimate purpose
of the text is to realize the intent of its author. On the other hand, they con-
sider the information about objective purpose (intent of the reasonable au-
thor; intent of the system). They study what the text is designed to achieve
in its society. They take objective purpose into consideration on various lev-
els. Judges do all this through the presumptions of objective purpose. They
then reach the stage at which they must formulate the ultimate purpose of
the text from all the information. Generally, this task is simple and easy. Usu-
ally, all the information about purpose points in the same direction, because



the presumptions of subjective and objective purpose are identical in their
content. Sometimes, however, there is conflict. Presumptions of subjective
purpose contradict each other; presumptions of objective purpose contra-
dict each other; presumptions of subjective purpose contradict presump-
tions of objective purpose. How should interpreters respond?

Synthesis and Integration

Purposive interpreters seek to reconcile the different presumptions. They
aspire to synthesis and integration, not opposition. They do whatever they
can to reduce conflict. They seek the ultimate purpose that accords with
both subjective and objective purpose. Purposive interpreters look at the
life of the text from its conception (and even before that) until the moment
of interpretation. They try to formulate an ultimate purpose that takes the
fullness of the text’s complexity into account. To do so, they make every
effort to consider both subjective and objective purpose. If two subjective
purposes contradict each other, they choose the subjective purpose that 
accommodates objective purpose. Similarly, in a contradiction between ob-
jective purposes, they try to choose the objective purpose that accommodates
the subjective purpose. Purposive interpretation rejects a one-dimensional
view—either subjective or objective—of the interpretive process. It views
the interpretation of a text—of any text—as a complex process involving
both authorial intent and the intention of the system. Having said that,
however, this approach will not always bring the interpretive process to its
conclusion. Sometimes, interpreters have no choice but to decide which
prevails: subjective purpose or objective purpose. How does purposive in-
terpretation respond to this critical situation?

Determining Ultimate Purpose According to the Type of Text

Purposive interpretation has no simple answer to these difficult questions.
The answer depends on the substance of the text being interpreted. Pur-
posive interpretation is not based on a single, clear criterion for resolving
these questions. Its tool kit contains no clear and sharp “rule of adjudica-
tion” or meta-rule. Neither the intent of the historical author nor the in-
tent of the reasonable author or system always trumps. Purposive inter-
pretation distinguishes among different types of texts and determines the
relative weight assigned to presumptions of subjective and objective pur-
pose for each of these different types.1 What types of legal texts does pur-
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posive interpretation address, and what is the relationship between subjec-
tive and objective purpose for each type?

The Different Types of Texts

In formulating ultimate purpose, purposive interpretation distinguishes
between different types of legal texts. These distinctions derive from the
theoretical basis of interpretation—the philosophical, hermeneutic, and
constitutional justifications at the core of purposive interpretation. The
first distinction considers the legal character of the text. The main dis-
tinction here is between wills, contracts, statutes, and constitutions.
Legal texts exist on a continuum, with wills at one end, constitutions at
the other, and, between them, contracts, statutes, and other texts with
traits common to these four primary texts. A mutual will, for example,
lies on the boundary between a will and contract. An adhesion contract
or collective agreement is on the boundary between a contract and
statute. On the other side of the boundary are administrative orders, ad-
ministrative regulations, and judicial decisions. A codification lies at the
boundary between a statute and constitution. The second distinction is by
age of the text. Here, the distinction is between “young” and “old” texts,
though, again, this is measured along a continuum, not by discrete stages.
The third distinction considers the scope of issues arranged in the text
and the text’s aspirations for completeness. Here, we can distinguish be-
tween a specific text that regulates a narrow band of issues and a com-
prehensive text that seeks to regulate a broad range of issues—for exam-
ple, a statute that regulates a specific issue versus a codification that
regulates a comprehensive system of law, or a specific contract versus an
umbrella agreement. The fourth distinction considers the character of the
regime, the basic assumptions of the society that created the text, and
changes in that character and those assumptions. The distinction is im-
portant for all texts, but it is particularly relevant to statutes and consti-
tutions. Fifth is the design—whether the text is organized through rules,
principles, or standards. Sixth is the content of the issue regulated. An or-
dinary will is distinct from a mutual will; an ordinary contract is distinct
from an adhesion or consumer contract; “civil” texts are distinct from
“criminal” texts.

The above list is not exhaustive. As purposive interpretation develops,
we will be able to identify distinctions among additional kinds of texts that
are relevant to determining ultimate purpose. Furthermore, the categories
often overlap, and we can categorize texts along a myriad of axes. We could
place the same text in different categories, and of course, the different clas-
sifications may lead to conflicting results.
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2. TYPE OF TEXT: WILL, CONTRACT, STATUTE, 
AND CONSTITUTION

Unity and Diversity in a Text’s Ultimate Purpose

The type of text—will, contract, statute, constitution—influences the way
we understand it. We interpret a constitution differently from a will. 
Freund appropriately noted that courts must be careful “not to read the
provisions of the Constitution like a last will and testament, lest indeed they
become one.”2

Every kind of text has its own character and role; every kind of text cre-
ates its own expectations. These factors influence a text’s meaning, but all
too often, systems of interpretation ignore them. Purposive interpretation
applies to the interpretation of all legal texts, but it treats each type of text
specially, according to its nature, allowing texts to develop and express
themselves. It is the concept of purpose that facilitates this development
and expression. Purpose is a normative concept, shaped by the given legal
system, and it extends to both subjective and objective purpose. In the ul-
timate formulation of this concept (“ultimate purpose”), an interpreter
takes the kind of text into account, ensuring the consistent application of
the system of interpretation and the interpretive viewpoint to all texts,
while expressing the individuality of each kind of text and any special prob-
lems it may pose. Presumptions create the flexibility necessary to achieve
this goal. Subjective purpose and objective purpose appear before the judge
as presumptions, the balance between which gives rise to ultimate purpose.
Purposive interpretation is based on legal unity and harmony within the
legal system, on the one hand, and on focal points of flexibility at whose
center is the purpose of the text, on the other.

Purposive interpretation is holistic. The intent of the author and the in-
tention of the system apply immediately and always, just as the presump-
tions apply immediately and always, influencing each other and being in-
fluenced by each other. An interpreter must decide between them only
when they conflict. I will now discuss purposive interpretation’s basic per-
spectives on formulating the ultimate purpose of legal texts according to
their types (will, contract, statute, constitution).

The Ultimate Purpose of a Will

A will, like any other text, is interpreted according to its purpose. That in-
cludes the interests, objectives, values, and social function that the will is
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designed to achieve. It is the “platform” at the foundation of the will. It is
the will’s “plan” for dividing the testator’s property. The purpose of a will,
like the purpose of any legal text, is a normative concept. It is a legal con-
struction. It is composed of the subjective purpose (testator’s intent) and
the objective purpose (intent of the reasonable author; intention of the sys-
tem). These two kinds of purpose appear before the interpreter as pre-
sumptions about the ultimate purpose. What is the relationship between
these two purposes and the presumptions that derive from them, in case of
contradiction? The relationship derives from the unique character of a will.
A will expresses the autonomy of an individual’s private wishes. It is a uni-
lateral legal act done in contemplation of death (mortis causa). Its forma-
tion does not depend on acceptance by another person. The testator may
amend or terminate it. There is no reliance interest. Heirs may have ex-
pectations, but the law does not protect those expectations while the tes-
tator is alive. A will is based on a single intent—the intent of the testator.

In formulating the final purpose of a will, therefore, interpreters give pre-
vailing weight to the intent of the legator (subjective purpose). Interpreters
learn about this intent from the will in its entirety and the circumstances
surrounding its drafting. They may move freely and without restriction
from the text to the circumstances and back. The intent of the testator is
the primary and central purpose of a will. It is the North Star that guides
the interpreter. The presumption that the ultimate purpose of a will is its
subjective purpose is decisive.

The presumptions of objective purposes are secondary and supplemen-
tary. Nevertheless, they always exist and always apply. Judges should eval-
uate them at every phase of interpretation. They are particularly important
when there is no credible information about the intent of the testator, or
when the intent of the testator is known, but it does not solve the prob-
lem before the interpreter. This is the case when, between the time the will
was made and the time it is interpreted, changes occur that the testator did
not anticipate. In these and other circumstances, judges consult objective
purpose—the intent of the reasonable testator and of the system. Such pur-
pose reflects, at varying levels of abstraction, the values of the legal system.
In this context, the purpose of a will is to divide property reasonably and
logically, according to principles of equality and justice, and through
achieving the public good. A testator does not make a will on a desert is-
land. A will is part of the legal system. It integrates into that system. It
draws life from the system, and in return, it gives life back to the system.

Take a legator who made a will dividing her property among her chil-
dren without specifying what each child was to get. There is no informa-
tion about her intent in the matter. In this state of affairs, judges accord
significant weight to the objective purpose of the will. They first ask them-
selves (at a low level of abstraction) if there is enough information to indi-
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cate what the testator would have said, at the time she made the will, had
she been asked how much each heir would get. In the absence of such in-
formation, judges turn to the next and higher level of abstraction—how a
reasonable testator would respond. In a democratic society founded on
equality, the answer would be that each child gets an equal share. In case
of a contradiction between the values of the system, interpreters balance
between them. At every level of abstraction, the values and principles ap-
pear before judges as presumptions that apply to all wills and that assist in
formulating their ultimate purpose. However, these presumptions would
not apply if judges could identify a credible and contradictory intent of the
testator arising from either internal sources (the will in its entirety) or ex-
ternal sources (the circumstances surrounding its drafting). Credible intent
arising from the circumstances—like credible testimony that the testator
intended to discriminate among her heirs—is sufficient to render the ob-
jective purpose of equality among heirs inapplicable.

The Ultimate Purpose of a Contract

A contract is interpreted according to its purpose. The purpose of a con-
tract is the interests, objectives, values, policy, and social function that the
contract is designed to actualize. The purpose of a contract is a normative
concept. It comprises subjective purpose ( joint intent of the parties) and
objective purpose (intent of reasonable parties; intention of the system).
What is the relationship between these purposes when, during the inter-
pretation of a contract, they conflict? The answer lies in the nature of a con-
tract. A contract expresses the autonomy of the contractual parties’ private
will. A contract creates reasonable, legally protected expectations between
the parties and reliance on its results. A contract may also create a reliance
interest among third parties. Consistent with the character of purposive in-
terpretation, judges determine the ultimate purpose of a contract primar-
ily by the joint intent of the parties at the time the contract was formed.
Hence the presumption—which has decisive weight in Israel—that the ul-
timate purpose of a contract is its subjective purpose. It is not the intent of
a single party; it is the joint intent of both parties, or at least the intent of
one side that is known to the other. It is not the joint intent as a reason-
able person would understand it; it is the “real” joint intent of the parties,
as it arises from the entirety of the contract and the circumstances sur-
rounding its formation. A judge moves between the text and the external
circumstances freely and without formal restrictions.

What does an interpreter do when he or she cannot know what the par-
ties’ joint intent was? What about a contract in which the joint intent of
the parties cannot resolve the interpretive question facing the judge? How
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should the judge interpret a contract if, between its formation and its in-
terpretation, developments take place that the parties did not consider?
What meaning should the judge give a contract as it relates to a third party
who is unaware of the joint intent of the parties? In these and other cases—
and they arise frequently in everyday practice—the judge should consult
objective purpose. The judge assumes that the parties to the contract are
reasonable persons who seek to achieve reasonable results, fairness, and ef-
ficiency. The judge further assumes that the contract is intended to actual-
ize the fundamental values of the system as they exist at the time of inter-
pretation, like justice, the public good, and human rights. These objective
purposes—like the subjective purposes—appear before the judge as pre-
sumptions. They apply immediately and perpetually. They cease to apply,
however, if the joint intent of the parties contradicts them. In a conflict be-
tween the joint intent of the parties and the intent of the reasonable per-
son, joint intent trumps, and the judge should interpret the contract ac-
cordingly. A party who claims otherwise violates the principle of good faith.

Reliable information about the parties’ joint intent, gleaned from sources
external to the contract, prevails over the contract’s objective purpose. In
determining that objective purpose, an interpreter should resolve conflicts
among different presumptions of objective purpose according to the re-
spective weights of each systemic value and principle that the presumptions
reflect. In contractual interpretation, however, subjective purpose domi-
nates. Objective purpose is decisive only when the interpreter cannot know
the subjective purpose. This general preference for subjective purpose may
change according to the nature of the contract.3 The more a contract de-
viates from the ordinary two-party paradigm, the less influential subjective
purpose and its presumptions become, and the greater the role of objec-
tive purpose and its derivative presumptions.

The Ultimate Purpose of a Statute

Judges interpret a statute according to the purpose it is designed to achieve.
The purpose of a statute is the interests, objectives, values, policy, and so-
cial function that the statute is designed to actualize. It is the social change
that the statute visits on existing law. It is the ratio legis. The purpose of a
statute—like the purpose of every other legal text—is a legal construction,
composed of subjective and objective components. Subjective purpose in
the case of a statute is the intention of the legislature at the time of enact-
ment. It is abstract (not concrete) intention, operating at a high level of
abstraction.4 It indicates the general policy direction that the legislature
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seeks to achieve. It reflects the desired social change. Judges learn about it
from the language of the text and from the circumstances surrounding its
creation. Judges may always consult those circumstances and may take
them into account as long as the information about them is certain, cred-
ible, and clear. Judges consider this subjective purpose in the form of a pre-
sumption that a statute’s ultimate purpose is its subjective purpose.

A statute’s objective purpose is the special goals that a statute on the sub-
ject in question is designed to achieve in a democracy, at the time of inter-
pretation. It appears before the judge in the form of specific presumptions
about the purpose of the legislation. At a high level of abstraction, these
presumptions are the fundamental values, principles, and aspirations of the
system that serve as a normative umbrella over all statutes.

The key issue in formulating a statute’s ultimate purpose is the relation-
ship between subjective and objective purpose and the internal relationship
among various objective purposes. What happens when these purposes
conflict? Resolving the conflict requires a more theoretical inquiry into the
type of legislation in question. Democracy itself mandates such inquiry, be-
cause legislative supremacy is integral to the concept of democracy.5 For
this reason, a judge interpreting a statute seeks to realize the (abstract) in-
tent of the legislature, as it arises from the statute itself and from the cir-
cumstances surrounding its creation. A statute is not, however, just a com-
mand that the legislature gives to an individual. It is also a normative
arrangement that determines what is permitted and what is forbidden. This
normative arrangement operates within the limits of a democratic system
of law. Democracy requires—in addition to legislative supremacy—main-
taining the system’s fundamental values, including human rights.6 A
judge’s interpretation must actualize the system’s fundamental values, ex-
pressed as different presumptions about the legislation’s (objective) pur-
pose. When the messages the judge receives about purpose conflict, he or
she must achieve the subjective goal of the legislature while actualizing the
system’s fundamental values. Under certain circumstances, the type of
text—its age, the type of issues it addresses, the way it regulates those is-
sues, and the content of the regulation—justifies disregarding legislative
intent. Interpreting legislation presents the interpreter with difficulties par-
ticular to statutes. He or she must tailor his or her approach. There is no
magical formula for determining the relationship between (abstract) sub-
jective purpose and (individual or general) objective purpose. The rela-
tionship depends on the type of text, as we shall see when we focus on statu-
tory interpretation.7
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The Ultimate Purpose of a Constitution

Judges interpret a constitution according to its purpose—the objectives,
values, and principles that the constitutional text is designed to actualize.
As is the case for any legal text, such purpose is composed of both subjec-
tive and objective purpose. The subjective component is the goals, values,
and principles that the constitutional assembly sought to achieve through
it, at the time it enacted the constitution. It is the original intent of the
founding fathers. Purposive interpretation translates such intent into a pre-
sumption about subjective purpose, that is, that the ultimate purpose of
the text is to achieve the (abstract) intent of its authors. There is also, how-
ever, the objective purpose of the text—the goals, values, and principles
that the constitutional text is designed to achieve in a modern democracy
at the time of interpretation. Purposive interpretation translates this pur-
pose into the presumption that the ultimate purpose of the constitution is
its objective purpose.

The key question in formulating a constitution’s ultimate purpose is the
relationship between subjective and objective purpose and the internal re-
lationship between various objective purposes. Purposive interpretation an-
swers this question according to the character and unique features of the
constitutional text.8 A constitution is at the top of a normative pyramid. It
is designed to guide human behavior for a long period of time.9 It is not
easily amendable. It uses many open-ended expressions.10 It is designed to
shape the character of the state for the long term. It lays the foundation for
the state’s social values and aspirations. In giving expression to this consti-
tutional uniqueness, a judge interpreting a constitution must accord sig-
nificant weight to its objective purpose and derivative presumptions. Con-
stitutional provisions should be interpreted according to society’s basic
normative positions at the time of interpretation.

The intent of the constitutional founders (abstract subjective intent) re-
mains important. We need the past to understand the present. Subjective
purpose confers historical depth, honoring the past and its importance. In
purposive interpretation, it takes the form of a presumption of purpose that
applies immediately, throughout the process of interpreting a constitution.
It is not, however, decisive. Its weight is substantial immediately following
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the founding, but as time elapses, its influence diminishes. It cannot freeze
the future development of the constitutional provision. Although the roots
of the constitutional provision are in the past, its purpose is determined by
the needs of the present, in order to solve problems in the future. In a clash
between subjective and objective purposes, the objective purpose of a con-
stitution prevails. It prevails even when it is possible to prove subjective
purpose through reliable, certain, and clear evidence. Subjective purpose
remains relevant, however, in resolving contradictions between conflicting
objective purposes.11

3. TYPE OF TEXT: EFFECT OF A TEXT’S AGE 
ON ITS ULTIMATE PURPOSE

Age As a Factor in Formulating Ultimate Purpose

The age of a text affects the way we understand it.12 Judges may interpret
a newly created legal text according to the intent of its author but, as time
passes, interpret the same text according to the intention of the system.
Obviously, an author may clarify that he or she wishes the text, as it ages,
to be interpreted more and more according to objective purpose, and less
and less according to subjective purpose. Perhaps the author intended that,
when the text was young, judges would interpret it according to the au-
thor’s intent, but as the text aged, they would interpret it according to the
intention of the system. Honoring that intention is unproblematic. As a
text ages, it becomes harder and harder for the interpreter to enter the
shoes of the author, to receive reliable information about his or her intent,
and to interpret the text as it would have been interpreted on the day it was
written.13 Resorting to objective purpose helps avoid these obstacles.

Indeed, that principle holds true even if the author of the text wished his
or her intent to prevail throughout the life of the text, and even if, despite
the passage of time, there is credible information about the intent of the au-
thor, and judges could interpret the text according to that intent. Even
though the text could be interpreted according to its subjective purpose, the
passage of time requires us to understand the text according to its objective
purpose. A legal text, by its nature, is intended to regulate human relations
in the future. It sets rules that will apply for years—sometimes many years—
after their enactment. As a text ages, the law, by its nature, weakens the con-

U L T I M A T E  P U R P O S E 191

11 For a discussion of this approach, see infra p. 204.
12 Marmor and Raz make this argument based on their idea of authority. Infra p. 261.
13 R. Posner, “Past-Dependency, Pragmatism, and Critique of History in Adjudication and

Legal Scholarship,” 67 U. Chi. L. Rev. 573 (2000).



trol of the author over the text he or she created, and strengthens the con-
trol of the legal system—which tries to bridge the gap between law and so-
ciety’s changing needs—in the form of objective purpose. Obsolete social
perspectives should not hold contemporary society hostage. As time passes,
for example, society changes the way it views women and their role, the best
interest of a child and how to achieve it, and numerous other issues. These
changes warrant giving a text a meaning—within the limits of its original
language—that fits society’s contemporary fundamental values. As I noted
in one case, “As Israeli judges, it is our responsibility to give the word
‘spouse’ the meaning it has in Israeli society, not in mid-nineteenth-century
British Victorian society.”14 A judge does this by ascribing significant weight
to objective purpose in interpreting an “old” text. This is certainly the case
for an old constitution, whose claim to validity relies in part on its expres-
sion of modern needs.15 Below I will discuss how judges weight objective
purpose for old texts in interpreting contracts and statutes.

The Effect of Age on the Ultimate Purpose of a Contract

Judges interpret a contract according to its purpose. Because judges gen-
erally give a contract’s subjective purpose more weight, subjective purpose
usually prevails over an opposing objective purpose. However, that may not
be the case in long-term contracts based on ongoing relations between the
parties (a relational contract). These contracts bind the parties in a long-
term relationship, whose parameters they establish through the contract.16

Judges interpreting a newly created relational contract should accord sig-
nificant weight to the joint intent of the parties. As time passes, however,
and the relationship between the parties develops and moves farther away
from its point of departure, objective purpose should grow in strength,
until it dominates the interpretation of the contract and determines its ul-
timate purpose.

The Effect of Age on the Ultimate Purpose of a Statute

The presumption of subjective purpose weakens with the passage of time
between the enactment of a statute and its interpretation.17 At a certain
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point, the weight of subjective purpose disappears entirely, and objective
purpose finds full expression. The argument is not that the legislature in-
tended the statute, as it ages, to be interpreted according to the intention
of the system. Nor is it that, as time passes, it is impossible to know what
the legislature intended. The passage of time does, however, weaken the
presumption of subjective purpose and strengthen objective purpose, until
eventually, the latter alone determines ultimate purpose.18 Bennion ex-
pressed this idea, as well:

Each generation lives under the law it inherits. Constant formal updating is
not practicable, so an Act takes on a life of its own. What the original framers
intended sinks gradually into history. While their language may endure as law,
its current subjects are likely to find that law more and more ill-fitting. The
intention of the originators, collected from an Act’s legislative history, neces-
sarily becomes less relevant as time rolls by.19

In no way do I adopt an objective approach to interpretation, which dis-
cards legislative intent even in interpreting a young statute. My approach
views the age of the text as a continuum, along which the influence of sub-
jective purpose diminishes as the text ages.20

4. TYPE OF TEXT: DISTINGUISHING TEXTS BY SCOPE 
OF ISSUES REGULATED

Scope of Issues Regulated by the Text

Legal texts vary in the scope of issues they regulate, ranging from a narrow
slice of human relations to broad and comprehensive fields. Contracts, for
example, range from specific agreements to framework agreements cover-
ing a number of specific contracts and addressing a number of issues to be

U L T I M A T E  P U R P O S E 193

A. Marmor, “Kavanat Hamichokek Visamchut Hachok [Legislative Intent and Statutory Au-
thority],” 16 Iyunei Mishpat 593 (1991). Raz agrees, too. See J. Raz, “Intention in Inter-
pretation,” in The Autonomy of Law: Essays on Legal Positivism 249, 277 (R. George ed.,
1995).

18 See Dworkin, supra p. 13, note 33 at 350. See also Zweigert and Puttfarken, supra
p. 169, note 84 at 712: “[T]here is a proportion between the age of the rule and the weight
of its legislative intention: as for a recent statute, there is a presumption that its meaning as
intended by its draftsman in the legislature should be its actual meaning; however, the older
a statute, the more legitimate is a method of interpretation which frees itself from the ideas
of the historic legislator and attempts to find its meaning from different criteria based on the
conditions of today.”

19 Bennion, supra p. 6, note 13 at 687.
20 See G. Calabresi, A Common Law for the Age of Statutes (1982).



regulated in the future between the parties. Statutes, too, range from spe-
cific statutes to codifications of the entire body of civil law or a large por-
tion thereof. This distinction is relevant because the more specific a text,
the more weight judges should give to the subjective purpose that its au-
thor sought to achieve and to the resulting presumptions. The more gen-
eral and comprehensive a text, the more weight judges should give to its
objective purpose and resulting presumptions. The author of a specific text,
as opposed to a general text, can better describe the human behavior he or
she seeks to regulate; can anticipate future developments more accurately
and provide for them; can more easily find precise language to describe the
human behavior that is the subject of the text. The interpreter of a specific
text is more justified in resorting to authorial intent as a source of infor-
mation about the details of the arrangement, and has less need to resort to
the system’s general values.21 In contrast, for a general text that regulates
a broad range of human activity, it is harder to accurately describe the
human behavior in question and harder to anticipate future developments.
This latter kind of text must use general language and vague descriptions
of social behavior. An interpreter has more need to resort to the system’s
general values to penetrate the text’s obscure concepts, and less need to
consult authorial intent, which quickly ceases to be helpful.22

Interpreting a Codification

A codification is a good example of the way the scope of a statute affects
its interpretation. A code is a comprehensive piece of legislation that reg-
ulates a broad swath of human relations. It aspires to be whole, methodi-
cal, abstract, and innovative.23 It must rely on open-ended concepts (like
good faith, reasonableness, fairness). The interpreter of this kind of legis-
lation—which, to a certain extent, resembles a constitution—should as-
cribe limited weight to the intent of its authors and heavy weight to the
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code’s objective purpose.24 The values and principles that the system seeks
to actualize play a prominent role. The interpreter should harmonize the
legislative arrangements with each other and with the general legal struc-
ture. He or she should give the code’s provisions an interpretation that ac-
cords with the values and fundamental perspectives in effect on the day of
interpretation. Even if the authors of the code did not envision those goals,
such that they are not part of the code’s subjective purpose, the interpreter
should realize them as part of the code’s objective purpose. The meaning
of the code, therefore, may change over the years. Every generation will
read and understand it differently. This is the source of the code’s power
and its ability to withstand the test of time, continuing to address society’s
changing needs.

An interpreter learns a code’s objective purpose primarily from its lan-
guage, the nature of its arrangements, and the essence of the issue being
regulated. Civil code provisions about contracts, sales, agency, security,
guarantee, assignment, gift, leasing, and other topics are legal “institu-
tions” that take on the objective characteristics of each subject regulated.
These provisions reflect not the subjective perspectives of the members of
the legislative body but rather the modern legal community’s fundamen-
tal perspectives on the role that these legal institutions should play in mod-
ern society. The objective purposes of the various legal institutions and the
reciprocal relationships between them indicate the fundamental objective
perspectives at the core of the codification.

5. TYPE OF TEXT: CHANGES IN REGIME CHARACTER 
AND SOCIETY’S FUNDAMENTAL ASSUMPTIONS

When Fundamental Social and Legal Assumptions Change

Every legal text is a creature of its environment, influencing its environ-
ment and being influenced by it in return. This environment is not limited
to the immediate circumstances of the text’s creation but rather overlap-
ping circles of normative and social data and fundamental social and legal
assumptions that nourish the text and are nourished by it. They include,
among other things, accepted principles, fundamental objectives, and basic
standards. An author does not create a text—will, contract, statute, con-
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stitution—in a vacuum,25 but rather against the backdrop of a social and
legal reality, predicated on fundamental social and legal assumptions based
in social and legal history and dynamic intellectual conventions that reju-
venate the text. Changes in these fundamental assumptions affect the way
we understand a text. Often, these changes occur over time, and the very
passage of time affects the way we understand the text. Even when these
changes occur quickly, however, they still affect the interpretation of the
text.

How does this influence find expression? In my opinion, changes in the
character of the regime and in fundamental values express themselves in
the formulation of the text’s ultimate purpose. Specifically, an interpreter
ascribes less weight to the author’s intent (subjective purpose and its 
derivative purposive presumptions) and more weight to the “intention” 
of the reasonable author and of the legal system (objective purpose and 
its derivative purposive presumptions). As the fundamental assumptions 
on which authorial intent was formulated undergo substantial change,
there is less and less reason to take that intent into consideration. At the
same time, there is greater reason to take the new social and legal data into
consideration.

Change in Regime Structure: Transition to Democracy

An example of a change in the character of the regime—which affects the
internal relationship between subjective and objective purpose—is the case
of a society that undergoes a transition to democracy.26 In interpreting
statutes enacted during the nondemocratic era, an interpreter should give
only limited weight to the intent of the nondemocratic legislature. Instead,
the interpreter of those statutes should accord significant weight to the
contemporary fundamental democratic values which, at the time of inter-
pretation, constitute the framework for the old legislation. In Israel, for ex-
ample, contemporary judges are called upon to interpret legislation en-
acted during the pre-state British mandate period. A long line of precedents
requires the legislation to be interpreted according to the fundamental val-
ues of the new state, not the intent of the nondemocratic legislature. As I
noted in one case,
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The interpretation given to defense regulations in the State of Israel differs
from the interpretation they may have had during the Mandate period. The
defense regulations today are part of the laws of a democratic country. They
must be interpreted against the backdrop of the Israeli legal system’s funda-
mental principles.27

Interpreters should take a similar approach in the converse situation,
where the general values are democratic, but an undemocratic regime takes
power. To the extent that the general values of the system continue to op-
erate, judges should use them to interpret legislation passed by the undem-
ocratic regime. They should not consider the intent of the undemocratic
legislature. Dyzenhaus discussed the intent of the undemocratic legislature
in the context of statutory interpretation in apartheid South Africa:

[T]he legitimacy of that approach depends on a democratic theory which says
that the people speak through their elected parliamentary representatives, and
thus the statutes enacted by the legislature must be applied by judges so as
best to approximate what those representatives actually intended. In other
words, the legitimacy of an approach which requires judges to ignore in their
interpretation of the law their substantive convictions about what the law
should be requires a substantive commitment at a deeper level to the intrin-
sic legitimacy of that law. However, the Parliament whose statutes they inter-
preted was illegitimate by the criteria of any democratic theory and so the sub-
jective justification for their approach was absent.28

Purposive interpretation dictates this approach by according significant
weight to objective purpose, not subjective purpose, in statutory interpre-
tation. Some judges in South Africa adopted this approach in the era of
apartheid.29

6. TYPE OF TEXT: TEXTS BASED ON RULES AND TEXTS 
BASED ON STANDARDS

Rules and Principles in Formulating Ultimate Purpose

There is an accepted distinction between normative arrangements ex-
pressed as rules and normative arrangements expressed as principles or
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standards.30 A rule details a set of facts that, if it materializes, mandates a nor-
mative conclusion. For example, the prohibition against driving faster than
55 miles per hour is a rule. A principle or standard, in contrast, establishes
background values that, if they materialize, mandate a normative conclusion.
For example, the prohibition against driving at an unreasonable speed is a
principle. Of course, both a rule and a principle or standard are based on fun-
damental values. The difference is that the fundamental values on which a
rule is based are external to the rule. The author of the text derives a nor-
mative conclusion from the fundamental value or principle and gives it in-
dependent normative status as a rule. On the other hand, the fundamental
values shaping a normative arrangement formulated as a principle or stan-
dard are part of the normative conditions of that principle or standard.

This distinction between texts that ground rules and texts that ground
principles or standards becomes important in formulating ultimate pur-
pose. The interpreter of a rule-based text should give greater weight to the
intent of the author (subjective purpose). The interpreter of a principle- or
standard-based text should give greater weight to the intention of the sys-
tem (objective purpose). The justification for this distinction is not that the
author of a principle- or standard-based text intended for it to be inter-
preted according to objective purpose. Nor is it that rules generally estab-
lish specific arrangements, while principles generally regulate a broad scope
of human activities. The reason for distinguishing between rule-based and
standard-based texts goes to the heart of purposive interpretation: A text
formulating a rule makes a precise decision about what is permitted and
what is forbidden. In understanding the objective at the core of the pro-
hibition and permission, judges should ascribe significant weight to the in-
tent of the author at the time the text was written. Because the author made
specific decisions about what is allowed and what is forbidden, judges
should inquire into the objective he or she sought to achieve. In contrast,
a text formulating a principle or standard sets an ideal to be attained. The
ideal operates within a legal system, is shaped by it, and influences it. Judges
should therefore ascribe significant weight to the system’s fundamental val-
ues, in order to learn how a member of society understands the ideal at the
time it is given meaning.

A Statute Providing for “Reasonable” Behavior

A statute sometimes provides for certain results if behavior is reasonable.
Judges must formulate the scope and extent of the word “reasonable.”
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How do they do so? In my opinion, legislative intent is of little assistance.
Again, the question is not what the legislature understood by the word
“reasonable” at the time of enactment but rather what a member of con-
temporary society, to whom the provision is addressed, understands it to
mean at the time of interpretation. We tend to say that a decision is rea-
sonable if it is made by a reasonable person. Of course, that only reframes
and personifies the problem. We must ask how a reasonable person would
behave in contemporary society. The reply that the court is the reasonable
person, or that reasonableness depends on the circumstances, does not take
us very far, either. “Reasonableness” is a vague concept often used circu-
larly to avoid giving it any real content. We should recognize that reason-
ableness is not a physical or metaphysical concept, but rather a normative
concept. Reasonableness means identifying the relevant considerations and
balancing them according to their weight. It is evaluative, not descriptive.
Reasonableness is not just rationality. As MacCormick noted,

[W]hat justifies resort to the requirement of reasonableness is the existence of
a plurality of factors requiring to be evaluated in respect of their relevance to
a common focus of concern (in this case a decision). Unreasonableness consists
in ignoring some relevant factor or factors, in treating as relevant what ought
to be ignored. Alternatively, it may involve some gross distortion of the rela-
tive values of different factors even though different people can come to dif-
ferent evaluations each of which falls within the range of reasonable opinions
in the matter in hand.31

A decision is reasonable if it is reached after giving the proper weight to
the different values that need to be taken into account. Nothing is reason-
able in itself.

How, then, do we determine how much weight to give each of the rel-
evant values? Perlman thinks judges should give the different values the
weight to which an audience would agree after listening to a debate on the
subject, conducted with the tools of legal rhetoric.32 That approach does
not seem to take us very far. Germany has developed the theory of topoi,33

which details each alternative, weighing its advantages and disadvantages,
in a discussion and exchange of ideas that leads to the optimal solution.
Under the topoi theory, judges should avoid exaggeration and take a pro-
portional approach to determining the proper balance between competing
considerations of principle. MacCormick uses the metaphor of the reason-
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able person who, to his mind, represents Aristotelian wisdom. According
to MacCormick, the reasonable person represents a continuing attempt to
find a foothold for objective evaluation, free of subjectivity. He believes that
the reasonable person represents “our common desire to find common cri-
teria of moral and practical judgment which have at least inter-subjective,
if not absolutely objective, validity within a given social milieu.”34 We must
appraise and evaluate this attempt to find a common standard. We do not
seek to uncover what is already there, but rather to find something new.
MacCormick continues: “The point is indeed one of constructing rather
than discovering an order of relative priority among competing values, and
yet of doing so in such a way as could command the assent of all interested
parties if they could but abstract from their personal engagement in the
contested issue.”35

MacCormick concludes that judges should accord the different values
the weight to which a universal audience of listeners would agree. But how
do we know to what a universal audience of listeners would agree? We seem
to have returned to the “interpretive community”36 that reflects social
agreement in a given society at a given point in time. A decision or activ-
ity would be reasonable if it gives the different values the weight that the
legal community gives them. That is why we need objective purpose to give
content to the phrase “reasonableness.” The weight that the legal com-
munity ascribes to different values changes with time, and it is determined
not by the views of the text’s author, but rather by the views of society at
the time of interpretation.

7. TYPE OF TEXT: CONTENT OF THE PROVISION

Content of the Provision and Its Effect on Ultimate Purpose

Although the framework may be identical—will, contract, statute, consti-
tution—legal texts make provisions that differ in content. In the fields of
wills and contracts, purposive interpretation distinguishes between ordi-
nary situations (the paradigm) and special and exceptional situations. In
wills, the exception is the joint and mutual will. In contracts, exceptions
include contracts that reflect unequal bargaining positions (like a consumer
contract or adhesion contract), contracts in which one party represents the
public interest (government contracts), and contracts that affect third par-
ties (collective agreements). In the field of legislation, we should take into
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consideration special kinds of legislation, like criminal legislation,37 the un-
derstanding of which affects public expectations.

Do these distinctions within each kind of legal text affect the relation-
ship between authorial intent and the intent of the reasonable author or of
the system (i.e., the relationship between subjective and objective purpose)
in formulating the ultimate purpose of a legal text? The answer is far from
simple. In theory, there is no reason not to draw distinctions of content.
Purposive interpretation is flexible enough—in the stage of determining
how to formulate ultimate purpose—to give expression to the different
kinds of content. However, legal traditions have yet to address the issue
satisfactorily. Below, I raise a number of ideas for consideration in this area.

Ultimate Purpose in a Joint and Mutual Will

The interpreter of an “ordinary” will gives decisive weight to the intent of
the testator. What of a joint and mutual will? A will is joint if two or more
parties reached a joint decision about the content of the will that will be
executed in a single physical document, signed by both testators. A will is
mutual if the arrangements of one testator are based on the arrangements
of the other in a set of reciprocal or identical provisions for the disposition
of each testator’s property. An example is a joint decision ( joint will) made
by a couple about the will they will make, in a single document. If the doc-
ument provides that when one dies, the other inherits the property, and
then when the other dies, the property is divided equally among their chil-
dren from previous marriages, the will is both joint and mutual. A joint and
mutual will differs from an ordinary will, in which judges accord decisive
weight to the intent of the testator. In a joint and mutual will, judges must
consider the joint intent of both testators. In this respect, a joint and mu-
tual will resembles a contract.38 The judge should consider the intent of
both testators, and if the intent of one is unknown, the judge should re-
place the missing intent with the objective purpose of the will, giving it the
same weight as the (known) intent of the other testator.

Ultimate Purpose in an Adhesion Contract

An adhesion contract39 is subject to the laws of interpretation, just like any
other contract. In principle, significant weight should be ascribed to the
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joint intent of the parties. Joint intent is generally created when, during
contractual negotiations, parties have exchanged ideas that crystallize into
a joint intent as to the purpose of the contract. The parties to an adhesion
contract (supplier and customer), however, rarely conduct negotiations
and formulate their own joint intent. The burden of proof rests with the
person who contends that such negotiations took place. Ordinarily, the
supplier prepares a draft adhesion contract, and the customer accepts it as-
is, without formulating a joint intent beyond the intent to form a contract.
In the absence of joint intent, judges should not interpret an adhesion con-
tract according to the intent of either the customer or the supplier, but
rather according to its objective purpose. Objective purpose is the central
purpose at its core or the rationale for creating an adhesion contract. I
noted as much in a case before me: “The purpose of an adhesion contract
is primarily its objective purpose. An adhesion contract does have a sub-
jective purpose . . . but it is generally difficult to prove. Only rarely can the
joint intent of the parties be revealed.”40

The text of an adhesion contract does not result from negotiations be-
tween the parties. It reflects the objective interests, values, and principles
at the core of the deal. It does not vary from party to party. The objective
purpose of an adhesion contract is therefore uniform, despite the differ-
ences between the parties. This uniformity has the advantage of reducing
transaction costs and guaranteeing security and certainty in the legal rela-
tionship. To some extent, the uniformity mitigates the disadvantages of an
adhesion contract to the non-drafting party by detaching objective purpose
from the particularities of each party and each deal. In contrast to the out-
fit sewn by a tailor, an adhesion contract is a mass-produced garment. It is
neither personal nor special. Only a subjective intent common to both par-
ties and contradicting objective purpose can justify deviating from objec-
tive purpose.

Ultimate Purpose in a Consumer Contract

A consumer contract is unique for its own reasons. It requires a special bal-
ance between the consumer and those who are parties to the contract as
part of the course of their business. The rules of interpretation help achieve
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this balance in the way they do for any other contract. Purposive interpre-
tation, however, does this by giving expression to the consumer nature of
the contract through its objective purpose. We might develop a rule re-
quiring judges, in interpreting a consumer contract, to accord significant
weight to the contract’s objective purpose.

Ultimate Purpose in a Criminal Statute

Purposive interpretation applies to criminal statutes just as it applies to any
other legal text. The interpreter of a criminal statute, therefore, balances
between its subjective and objective purpose. Does the criminal character
of the statute have special significance? Shouldn’t we say that, because of
the criminal nature of the statutory arrangements, we should give greater
weight to the natural and ordinary meaning of the statutory language, even
if such meaning does not achieve the statute’s purpose?41 I think not. I do
not think that a criminal statute is unique in this respect. An interpreter
may give the language of the statute an unnatural and non-ordinary mean-
ing, within the range of its semantic possibilities, as long as such meaning
achieves the purpose of the provision. However, because of the harm such
extraordinary meaning may inflict on the liberty of the individual who mis-
understands it, judges should accord significant weight to the civil rights
of the accused in balancing the purposes to arrive at ultimate purpose.

8. THE EFFECT OF TYPE OF TEXT ON ULTIMATE PURPOSE

The Purposive Approach to Determining Ultimate Purpose

The type of text affects the relative weight given to authorial intent, on the
one hand, and the intent of the reasonable author and the values of the sys-
tem, on the other hand, in determining ultimate purpose. True, subjective
and objective purposes, and the presumptions that derive from each, play a
role in the interpretation of all texts. The presumptions apply immediately
and always. There is no fixed point of departure. One interpreter will start
with the presumption of subjective purpose, while another will start with the
presumption of objective purpose. The picture becomes clear as the inter-
pretive process continues. This is particularly true as the purposive interpreter
seeks to overcome conflicts between objective and subjective purpose to
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achieve synthesis. Conflict exists, however, and the interpreter must deal with
it. In interpreting a will or contract, he or she generally resolves the conflict
in favor of subjective purpose, though certain kinds of wills and contracts
warrant an exception. Objective purpose may also trump when significant
time has elapsed between the creation of the will or contract and its inter-
pretation (an “old text”); if the text addresses a broad scope of issues
(“framework agreement”); if the structure of the regime and the values of
the society have undergone significant change; if the text is based on princi-
ples and not rules; or if the communication in question deviates from the or-
dinary paradigm of a will (like a joint, mutual will) or of a two-party contract
(like an adhesion contract or consumer contract). In interpreting a statute,
a judge gives significant weight to subjective purpose if there is reliable, cer-
tain, and clear evidence—sometimes from the explicit language of the text
itself, and sometimes from the circumstances surrounding its creation—
about legislative intent (“abstract” intent, not “concrete” intent). Judges do
not give significant weight to legislative intent if the statute is “old”; if it reg-
ulates a comprehensive and broad scope of issues (a codification, for exam-
ple); if the regime and its fundamental values have undergone deep and 
comprehensive changes (like a transition to democracy or deep changes in
fundamental values); if the text of the statute establishes principles and not
rules (like “reasonableness”); or if the content of the statute (like a statute
addressing human rights) justifies according significant weight to objective
purpose. In interpreting a constitution, significant weight is accorded to ob-
jective purpose. Having said that, however, the interpreter of certain kinds
of constitutional texts, such as a young constitutional text, ascribes signifi-
cant weight to the abstract intent of the authors of the constitution.

Should We Give Up on Authorial Intent?

Does the normative picture I have sketched lead us to give up entirely on
the presumptions of subjective purpose? Shouldn’t we say that judges in-
terpret legal texts according to their objective purpose, with a few partic-
ular exceptions? My answer to both these questions is no. Subjective pur-
pose continues to be an important factor in interpreting all legal texts. The
presumptions of subjective purpose apply immediately and always, and they
accompany the interpretive process from the start. In interpreting wills and
contracts, those presumptions retain their footing so long as they are not
contradicted by the text, by circumstances surrounding its creation, or by
considerations particular to certain kinds of wills and contracts. Ordinar-
ily, subjective purpose occupies a central position at every stage of the in-
terpretive process. What of interpreting a statute? Shouldn’t we say that the
many cases in which the type of text requires us to accord heavy weight to
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objective purpose justify a general principle of interpreting statutes ac-
cording to their objective purpose, except for exceptional cases in which
subjective purpose applies? Again, I respond in the negative. We must eval-
uate each kind of text individually. We can say that generally, in interpret-
ing legislation, the scales are balanced between subjective and objective
purpose, and that we must start the interpretive process from there. The
same is not true of a constitution, in which objective purpose is particularly
weighty, though subjective purpose still applies immediately and always.

9. FORMULATING ULTIMATE PURPOSE

“Easy,” “Medium,” and “Hard” Cases

An interpreter sits down to the different presumptions about authorial in-
tent (subjective purpose) and the intent of the reasonable author or of the
system (objective purpose). When all those presumptions point in the same
direction, there is no real interpretive problem. The interpreter has an “easy
case.” He or she gathers the different presumptions and formulates the
text’s ultimate purpose. This is the principle by which the interpreter ex-
tracts the text’s single, unique, legal meaning from the range of its seman-
tic possibilities.

Sometimes, however, the different presumptions point in opposite direc-
tions. Some data argue in favor of authorial intent (the text is young; it reg-
ulates a specific issue). Other data point in the direction of objective purpose
(the text is formulated in terms of standards; it addresses human rights). The
interpreter must place the different presumptions on the scale, accord the
proper weight to the different data, and adjudicate the dispute accordingly.
Sometimes, placing those competing values on the scale resolves the dispute.
The balance tips in one or another direction, giving us a “medium case.” The
interpreter collects the data and formulates ultimate purpose according to
the heavier weight accorded to either subjective or objective purpose.

What does an interpreter do, however, when the balance does not re-
solve the dispute? There may be two reasons for this failure. First, the in-
terpreter may not have access to enough information to ascribe weight to
the various considerations. Second, the weight he or she does ascribe to the
various considerations may result in an even balance. What is the interpreter
to do in these “hard cases”? The legal system fails to give sufficient guid-
ance. The interpreter must formulate ultimate purpose—subjective or ob-
jective—at his or her own discretion. We will discuss how this discretion
operates separately.42
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Shortcut: The Purpose Arising from the Text as Ultimate Purpose

The search for ultimate purpose may seem complicated. Judges need a lot
of information from a wide range of sources. They must balance the com-
peting presumptions. Indeed, purposive interpretation contains a degree
of complication, but only in special cases. Generally, purposive interpreta-
tion operates simply and easily. Judges study a text. This initial examina-
tion produces, according to the judges’ fore-meanings, a certain purpose.
Judges presume that such purpose accords with the intention of the rea-
sonable author and of the system and with the intent of the author of the
text. No data contradict this presumption. The interpretive process ends
there—in these situations, judges may make do with the purpose that arises
from the language of the text, shaped by the presumption about the text’s
purpose. In the absence of warning signs to the contrary, judges may as-
sume that the purpose arising from their fore-meanings is also the purpose
that will arise at the end of the interpretive process. The initial presump-
tion becomes the final presumption.

Interpretation usually follows this path. The sources of information do
not produce conflicting presumptions of purpose; the parties appearing in
court do not raise conflicting purposes; the interpretive process is simple
and quick. Judges take a shortcut and arrive directly at their final destina-
tion. Only in special cases must judges raise questions and seek additional
answers. Only when the purpose arising from the language of the text raises
the specter of conflict with the intent of the reasonable author, the values
of the system, or the abstract intent of the text’s author, must judges pause
and begin the more complicated interpretive process described above.
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C H A P T E R  N I N E

Discretion as a Component 
in Purposive Interpretation

1. THE ESSENCE OF JUDICIAL DISCRETION

Language, Purpose, and Judicial Discretion

Purposive interpretation is based on language, purpose, and discretion.1
Language sets the limits of interpretation.2 Purpose determines the choice
of legal meanings, within the boundaries of language. Discretion operates
when the purpose of the text does not point to a single, unique legal mean-
ing. I noted as much in a case, saying that, in interpretation, there is

an entire set of situations in which the interpreter of a legal text (whether it be
contract, will, legislation, or constitution) encounters a number of potential
purposes, and he cannot formulate the ultimate purpose of the norm grounded
in the text. In ordinary cases, the interpreter should use discretion to formu-
late, as objectively as possible, the purpose at the core of the legal text.3

Discretion is a critical component of purposive interpretation. I think it
is a critical component of every system of interpretation. It is a myth to
think we can build any system of interpretation without it. Purposive in-
terpretation openly acknowledges that. Without judicial discretion, inter-
pretation could not fulfill its aim in law (condition of efficacy4). However,
interpretation must not become entirely a question of interpretive discre-
tion. Discretion should be confined to special situations. Interpretive dis-
cretion is a necessary condition for any system of interpretation, but it is
not a sufficient condition. Various systems of interpretation, primarily sub-
jective and textualist, justify their approaches by claiming to avoid the use
of judicial discretion. They base their claim of superiority over other sys-

1 For a discussion of discretion, see The Uses of Discretion (K. Hawkins ed., 1992); D. Gal-
ligan, Discretionary Powers: A Legal Study of Official Discretion (1986); R. Pattenden, Judi-
cial Discretion and Criminal Litigation (2d ed. 1990); M. Iglesias Vila, Facing Judicial Dis-
cretion: Legal Knowledge and Right Answers Revisited (2001).

2 Judicial discretion also exists, of course, in non-interpretive activities. On the general the-
ory of judicial discretion, see supra p. 54, note 189.

3 C.A. 779/89 Shalev v. Sela Insurance Co., 48(1) P.D. 221, 230.
4 Infra p. 219.



tems of interpretation on the argument that they either eliminate or restrict
the use of judicial discretion. They ignore the fact that every system of in-
terpretation, by virtue of the nature of law and of interpretation in law,
must base itself on a component of judicial discretion. The only question
is how broad or narrow such discretion should be. Without judicial dis-
cretion, there can be no interpretation in law.

The Essence of Judicial Discretion

Judicial discretion is a normative concept, not a psychological concept. It
does not just reflect thought, consideration, and deliberation. It reflects a
state of affairs in which a judge must choose among a number of options,
none of which the legal system has determined to be the right choice. It is
as though law says to the judge: “Up to now, I determined the content of
the norm and its results in the circumstances of a particular case. From now
on, you, the judge, must decide.” It is as though the law stops walking at
an intersection, and the judge must decide—without a clear and precise
standard—which direction to take.5 Discretion is the freedom to choose
between multiple legal solutions.6 Each alternative before the judge must
be legal. The legality, not the effectiveness, of the choice is what creates
discretion.7 Again, an alternative is not legal because the judge chooses it;
the judge may choose it only because it is legal.

Judicial Discretion and the Legal Community

Judicial discretion exists because there are legal problems that do not have
a single legal solution;8 because law contains uncertainty;9 because there
are situations with more than one legal resolution. In these situations,
judges have “the sovereign prerogative of choice,”10 informed by the legal
community’s fundamental viewpoints,11 that is, the professional views of
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5 H.C. 267/88 Reshet Kolelei Haidra, Nonprofit v. Local Affairs Court, 43(3) P.D. 728,
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M. Iglesias Vila, Facing Judicial Discretion: Legal Knowledge and Right Answers Revisited 8
(2001).

7 Professor Davis takes a different approach, basing (administrative) discretion on the ef-
ficacy of the choice. See K. Davis, Discretionary Justice: A Preliminary Inquiry 4 (1969).

8 Barak, supra p. 54, note 189.
9 Bix, supra p. 133, note 42; K. Greenawalt, “How Law Can Be Determinate,” 38 UCLA

L. Rev. 1 (1990); J. Moreso, Legal Indeterminacy and Constitutional Interpretation (1998).
10 O.W. Holmes, Collected Legal Papers 239 (1952).
11 O. Fiss, “Objectivity and Interpretation,” 34 Stan. L. Rev. 739 (1982). See also K.
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the legal public. The concept of “the legal community” is imprecise by its
nature. It is not clear what position the “community” takes on borderlines
cases. This concept is important, however, because it provides criteria 
for determining the legality of alternatives that span the range of judicial
discretion.

Does Judicial Discretion Exist?

Dworkin claimed that judicial discretion does not exist, and that every legal
problem has a single legal solution.12 Even in hard cases, the text guides the
judge, requiring him or her to choose only one option. According to
Dworkin, “hard cases” are not “hard,” and judicial “discretion” does not
exist as I have described it. “Hard cases” are complicated. They require
study and consideration. At the end of the day, however, they have a single
legal solution. In his later writings, Dworkin maintained his basic view that
judicial discretion does not exist.13 He did, however, note that “It would
make no difference to my thesis if instead of saying that there was a single
‘true’ answer in controversial cases I said that there was a single ‘most rea-
sonable’ answer.”14 There, Dworkin appears to concede that there is more
than one single, legal solution because, within a “range of reasonableness,”
there are likely to be a few alternatives that are reasonable and legal. Rea-
sonableness does not provide a single, legal solution to every case.15

I maintain that two judges may reach two opposing, reasonable results.
From a systemic point of view—and this is the proper point of view—there
is no single, unique solution. Even from the point of view of the individ-
ual judge, until ruling on a matter, he or she retains choice. Only upon ad-
judication does a single legal possibility exist. Judicial discretion exists.16 It
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Judges,” 75 Colum. L. Rev. 359 (1975); J. Bell, Policy Arguments in Judicial Decisions 24
(1983); R. Posner, The Federal Courts: Crisis and Reform 205 (1985); S.J. Burton, An In-
troduction to Law and Legal Reasoning 136 (1985); M. Krygier, “The Traditionality of
Statutes,” 1 Ratio Juris 20 (1988); W. Blatt, “Interpretive Communities: The Missing Ele-
ment in Statutory Interpretation,” 95 Nw. U. L. Rev 629 (2001).

12 R. Dworkin, “Judicial Discretion,” 60 J. Phil. 624, 631 (1963); Dworkin, supra p. 178,
note 114 at 81; R. Dworkin, “No Right Answer?” 53 N.Y.U. L. Rev. 1 (1978). Dworkin is
not the only one to express this view. See also Shapira, “Biayat Shikul Hadaat Hashiputi [Prob-
lem of Judicial Discretion]” 2 Mishpatim 57 (1970); R. Sartorius, “The Justification of the
Judicial Decision,” 78 Ethics 171 (1968); R. Sartorius, “Social Policy and Judicial Legisla-
tion,” 8 Am. Phil. Q. 151 (1971).

13 R. Dworkin, “Pragmatism, Right Answers, and True Banality,” in Pragmatism in Law
and Society 135 (M. Brint and W. Weaver eds., 1991).

14 Id. at 367.
15 Supra p. 198.
16 For a critique of Dworkin’s view, see W.J. Waluchow, “Strong Discretion,” 33 Phil. Q.

321 (1983); B. Hoffmaster, “Understanding Judicial Discretion,” 1 Law and Philosophy 21
(1982).



does not reflect judicial imperialism but rather uncertainty in law. Law is
not mathematics. It is a normative framework. Until we can predict the fu-
ture; until semantic generalizations can extend to every relevant detail;
until we can overcome human limitations—judicial discretion will exist. Ju-
dicial discretion is natural to law. Without it, law is a form with no sub-
stance. Raz noted as much:

[P]roblems of interpretation are rarely problems of the meaning of one term
or phrase. They are more often than not questions of the interpretation of sen-
tences, or of articles in statutes or in constitutions, or of moral and political
doctrine. And they can arise in unexpected places. No set of explicitly articu-
lated rules of interpretation can deal with all of them. The same is true of rules
of interpretation implied in a legal culture, rather than explicitly articulated in
its laws. Such rules cannot settle all possible issues of interpretation. All too
often interpretation is just a matter of reasoning to a reasonable view on the
basis of a variety of considerations, some reinforcing each other, some clash-
ing. There is no way of reducing such reasoning to the application of rules, or
other norms, nor is there any way of eliminating the need and desirability of
interpretation that consists in and results from such reasoning.17

In other words: We cannot avoid using judicial discretion.

Scope of Judicial Discretion

Judicial discretion is forever limited.18 It is not absolute.19 Cardozo put it
well in saying:

Given freedom of choice how shall the choice be guided? Complete free-
dom—unfettered and undirected—there never is. A thousand limitations—
the product some of statute, some of precedent, some of vague tradition or
of an immemorial technique—encompass and hedge us even when we think
of ourselves as ranging freely and at large. The inscrutable force of professional
opinion presses upon us like the atmosphere, though we are heedless of its
weight. Narrow at best is any freedom that is allotted to us.20

Discretion is subject to both procedural and substantive restrictions. Pro-
cedural restrictions require the exercise of judicial discretion to be fair.
Judges must act without bias. They must treat the parties equally. They
must make decisions based on the evidence presented. They must explain
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their decisions. They must act objectively.21 Substantive restrictions re-
quire the exercise of judicial discretion to be rational, consistent, and co-
herent.22 Judges must act reasonably.23 They must take into account the
existence of the system24 and the need for a solution that integrates into
it. They must consider institutional limitations.25 They must be aware that
the information and available means of processing it are limited26 and that
they cannot predict all developments and all the considerations of policy.
As former Israeli Supreme Court President Meir Shamgar said,

We are interested in the discretion that Dworkin called discretion in the
“strong” sense. He meant discretion that has no specific criteria to instruct
the decision-maker how he must decide. The lack of criteria, however, does
not mean total freedom. The concept of “discretion,” by its nature, is con-
ferred by an authority, for a particular purpose, and it is limited by a particu-
lar type of consideration that can be taken into account.27

Judges never have absolute freedom of choice. The scope of their freedom
varies from issue to issue, but it is always bounded. Most cases have a sin-
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gle, unique solution, so that judicial discretion does not exist at all. The
few cases in which judicial discretion does exist, however, introduce an el-
ement of flexibility into the legal system. They allow the proper balance be-
tween past and present; between security and certainty, on the one hand,
and progress and change, on the other.

Judicial discretion is bounded by what we might call a “zone of reason-
ableness.” Judges may not act according to their personal predilections28 or
individual values, when those are inconsistent with the values of the system.
Judges must make the best decision they can, taking into account objective
considerations. They cannot remake the system of values from square one.
They must move forward, seeking the best solution they can find, within
the constraints of the legal system. They exercise choice, but they remain
within the confines of a society, a legal system, and a judicial tradition.

How Do Judges Exercise Discretion?

The nature of judicial discretion defies the formulation of rules regulating
its use. A judge’s interpretation is the product of his or her personality and
life experience; the product of the balance he or she strikes between cer-
tainty and experimentation, security and change, reason and emotion.29

Judges make choices informed by their judicial philosophy, their constitu-
tional views, and the way they understand their role and the relationship
of the judiciary to the other branches of government. Judicial choice is the
product of the delicate balance in the judge’s soul between the particular
and the general, the individual and society, the human being and his or her
environment. This kind of discretion forces judges to make difficult deci-
sions. They are subject to psychological pressure. They wonder, did they
choose the right path? Did they reach the proper solution? How will the
resolution influence future legal developments? How will their decisions
affect public confidence in the judiciary? In these moments, the judge’s
personal responsibility reaches its peak.30

A judge must choose the solution that seems best to him or her.31 In my
opinion, that solution is the one that the judge thinks is just.32 Law and
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28 S. Breyer, “Judicial Review: A Practising Judge’s Perspective,” 19 Oxf. J.L. Stud. 153,
158 (1999).

29 W.J. Brennan, “Reason, Passion and ‘The Progress of Law,’” 10 Cardozo L. Rev. 3
(1988).

30 W.J. Brennan, “The Constitution of the United States: Contemporary Ratification,” 27
S. Tex. L. Rev. 433, 434 (1986).

31 J. Raz, The Authority of Law 197 (1979); H.J. Friendly, “Reactions of a Lawyer—Newly
Become Judge,” 71 Yale L. J. 218, 229 (1961).

32 See G. Tedeschi, Masot B’Mishpat [Essays in Law] 23 (1978), who refers the judge to
the “wisdom” “that for us is no different from justice.”



justice converge. My advice, at this stage of interpretation, is for the judge
to aspire to achieve justice—justice for the parties before the judge; justice
in law itself. Justice accompanies the interpretive process from start to fin-
ish. It is one of the values of the legal system. Justice becomes a “residual”
value that decides the hard cases.

Of course, it is natural that different judges will have different ideas
about justice. Justice is a complicated concept.33 Jewish thought34 and
Greek thought35 contributed a great deal to understanding it. Neverthe-
less, each of us has an instinctive sense of the just solution. That feeling
must accompany us throughout the interpretive process. It must guide our
decisions when we face a situation of judicial discretion. Professor Tedeschi
noted:

The rules alone will never suffice to decide the issue the interpreter faces. He
must, therefore, be graced with wisdom, as well . . . wisdom that, for us, is no
different than justice, meaning true justice, in terms of facts and results; tak-
ing into account all the factual foundations, the interests affected by the ques-
tion discussed, the results the decision is likely to cause for the parties and for
the public.36

Wisdom is a component of discretion in interpretation. Like Professor
Tedeschi, I think judges should use their wisdom to find justice. Others
disagree. In the absence of rules, each interpreter may use his or her dis-
cretion on the matter.

Judicial Discretion and Pragmatism

Like all systems of interpretation, purposive interpretation contains junc-
tions of judicial discretion. Purposive interpretation establishes an exhaus-
tive list of the components of purpose that the judge should consider in
formulating ultimate purpose and the weight to accord each component—
which in turn governs the balance of the components in determining ulti-
mate purpose. As we saw, these determinations sometimes take place at
junctions of judicial discretion, at which purposive interpretation—in its
current form—cannot direct the interpreter about how much weight to ac-
cord the components of (ultimate) purpose. At these points, interpreters
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may (and indeed, are likely to) weigh the pragmatic consequences of the
weights they assign. They will assign weight to the components of purpose
in order to bring about the best interpretive result. Purposive interpreta-
tion therefore shares some commonalities with pragmatism at those junc-
tions at which judges exercise discretion. The pragmatic judge is, of course,
freer to determine the weight of the various components, because he or
she is unfettered by the need to balance subjective and objective purpose.
Where purposive interpretation does, however, provide for judicial discre-
tion, the judge takes pragmatic considerations into account, looking for
the best and most reasonable solution. I personally look for the most just
solution.

2. SITUATIONS OF JUDICIAL DISCRETION

Establishing the Range of Semantic Meanings

Judicial discretion accompanies the interpreter throughout the interpretive
process.37 An interpreter who starts with the language of the text will need
to exercise discretion in the field of language. This is because, inter alia,
an interpreter often acts as a linguist, and the rules of linguistics often give
the linguist discretion. Linguistic discretion becomes legal discretion. It is
naïve to think that a textualist approach to interpretation will eliminate 
judicial discretion. Textualism leaves ample opportunity for judges to use
discretion. To the extent that semantic meaning is based on a “sense of lan-
guage,” different linguists may have different senses. In the field of inter-
pretation, the linguistic dispute becomes an interpretive dispute, the reso-
lution of which requires discretion. Often, two linguists disagree over
whether a text can bear a certain meaning in its language. This dispute en-
ters the field of law and may become the basis for judicial discretion. Some-
times, the interpreter has discretion in inferring the implicit meaning of a
text, or distinguishing between its natural and ordinary language and its
special and extraordinary language. The distinction is important because
of the presumption that the purpose of the text is that arising from its nat-
ural and ordinary language. In addition, the linguistic canons that reveal
the text’s semantic meaning sometimes require an interpreter to exercise
discretion. Can the interpreter infer the positive from the negative? What
is the generality, and is the individual item included therein? Sometimes,
there is no single, unique answer to these questions. Sometimes, we need
discretion to answer them.
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Determining Subjective Purpose

Judges will sometimes need to use discretion to determining the subjective
purpose at the core of the text. Judicial discretion comes into play when
the language is ambiguous or vague and can lead to multiple subjective
purposes; when the circumstances surrounding the text’s creation point to
multiple subjective purposes; when the subjective purpose arising from the
language of the text is out of sync with the subjective purpose arising from
the circumstances. Furthermore, subjective purpose generally exists at var-
ious (vertical) levels of abstraction. Within a given level of abstraction,
there may be multiple (horizontal) purposes. Selecting the proper level of
abstraction may be a matter of discretion.

Determining Objective Purpose

Objective purpose operates at various levels of abstraction, each of which
implicates its own kind of discretion. Consider a contract whose objective
purpose is the purpose that reasonable parties would have sought to
achieve. Reasonable interpreters may arrive at different results. Or, con-
sider a text whose objective purpose is determined by the system’s funda-
mental values. An interpreter must use discretion to locate the values and
derive objective purpose from them. Discretion is inherent to values,38

which are based on worldviews over which people naturally disagree. We
have yet to succeed—and I think we would err to succeed—in formulat-
ing a theory of values that negates judicial discretion.

Consider the concepts of “balance” and “weight,” necessary to engage the
fundamental values of a legal system. The technique of balance always leaves
room for judicial discretion.39 Words like “balance” and “weight” are meta-
phorical. A judge engaging them does not do so mechanically. He or she en-
gages in normative activity.40 Assigning weight to competing values and bal-
ancing them accordingly “describes the interpretive starting point, but it is
insufficient to establish criteria or scales of value to assist in the interpretive
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38 B. Cardozo, The Paradoxes of Legal Science 62 (1928); J. Dickinson, “The Law behind
Law,” 29 Colum. L. Rev. 113 (1929); H. Jones, “An Invitation to Jurisprudence,” 74
Colum. L. Rev. 1023 (1974); J.M. Steiner, “Judicial Discretion and the Concept of Law,”
35 Camb. L.J. 135 (1976); J. Raz, “Legal Principles and the Limits of Law,” 81 Yale L.J.
823 (1972).

39 H.L.A. Hart, The Concept of Law (2d ed. 1994); R. Pound, “A Survey of Social Inter-
ests,” 57 Harv. L. Rev. 1 (1944); B. Cardozo, The Nature of the Judicial Process (1921); G.
MacCallum, “Comments on Ronald Dworkin’s ‘Judicial Discretion,’” 60 J. Ph. 638 (1963).

40 H.C. 6163/92, supra p. 211, note 21 at 264.



project.”41 In order to take a stance regarding the social importance of a
value, a judge must sometimes exercise discretion. Kelsen made this point:

The principle called “weighing of interests” (Interessenabwägung) is merely
a formulation of the problem, not a solution. It does not supply the objective
measure or standard for comparing conflicting interests with each other and
does not make it possible to solve, on this basis, the conflict. . . . The need for
an “interpretation” results precisely from the fact that the norm to be applied
or the system of norms leaves open several possibilities—and this means that
it contains no decision as to which of the interests in question has a higher
value than the other, but leaves this decision to an act of norm creation to be
performed, for example in rendering a judicial decision.42

Kelsen’s words are too extreme. It is possible to “weigh” and “balance”
without exercising judicial discretion, but not in every case.

Determining Ultimate Purpose

All the purposes—subjective and objective, vertical and horizontal—ap-
pear before the judge. When they do not point in the same direction, the
judge must decide between them. In its current state, interpretive science
cannot resolve every conflict between different purposes. Judges retain dis-
cretion over many questions.43 I said as much in a case before me:

This situation of uncertainty and murkiness . . . is not unique to the case be-
fore us . . . it is a subset of an entire class of situations in which the interpreter
of a legal text (contract or will, legislation or constitution) encounters a num-
ber of potential purposes, without being able to formulate the ultimate pur-
pose of the norm grounded in the text. Ordinarily, the interpreter must exer-
cise his discretion to formulate, as objectively as possible, the purpose at the
core of the legal text.44

Of course, as purposive interpretation develops, legal norms governing
the choice between conflicting purposes will supplant more and more areas
of judicial discretion. Those norms, however, will create new situations of
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judicial discretion. We cannot predict how judicial discretion will develop,
but we do know that it will never disappear entirely. Interpretation with-
out discretion is a myth.45 Indeed, the very norms that govern the resolu-
tion of conflicts among the different purposes are themselves legal norms
grounded in a text that must be interpreted.46 Interpretation is based on
the existence of numerous components whose weight cannot be deter-
mined in advance. MacDougal, Laswell, and Miller put it well in noting
that

There can be no arbitrary weighing or fixed hierarchies of signification that,
when chosen by the interpreter in advance, remove ambiguity from the con-
tents of communication. This follows implacably from the contextual princi-
ple that each detail in the whole of an act of communication is affected by,
and in turn affects, all other details.47

In any case, we would want to leave some room for judicial discretion in
order to guarantee change and renewal in the legal system. Every legal sys-
tem contains a normative system that provides a clear and known resolution
of some disputes, namely the easy and medium cases. They form a static,
skeletal structure to ensure security and stability. However, the legal system
also has a method of resolving hard cases, a dynamic method that guaran-
tees renewal and change. Both kinds of methods are critical to any legal sys-
tem. The one could not exist without the other. Stability without change
breeds sedimentation. Change without stability is anarchy. It is a mistake to
see only stability in law. It is a mistake to think that every problem has only
one legal solution. By the same token, however, it is a mistake to see only
change in law. It is a mistake to think that all problems are open, and that
none has a unique solution. The reality is far more complicated.
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C H A P T E R  T E N

The Theoretical Basis for Purposive Interpretation

1. THE NEED TO JUSTIFY A SYSTEM OF INTERPRETATION

“Creation” and Not “Discovery”: 
The Range of Interpretive Legitimacy

There is no “true” interpretation.1 The text cannot establish what the best
system of interpretation is for understanding it, because we understand the
text itself only through its interpretation. Interpretation is not just discov-
ery. It is also creation. The question is what “creation” is best.

The fact that there is no true interpretation does not mean that every in-
terpretation is good or “correct.” Every legal community develops a legal
tradition and legal culture over the course of years. That development in-
cludes establishing which systems of interpretation are legitimate and
which are illegitimate. It establishes the range of interpretive legitimacy.
But which system of interpretation within that range is best? Is every in-
terpreter free to choose the “legitimate” system that seems best to him or
her? Is it enough to toss a coin? I think not. The proposition that there is
no true interpretation, and that interpretation is the product of social con-
sensus, does not mean that all systems on which members of society agree
are equally good. One should choose the best from among the accepted
viewpoints. This choice should not reflect the subjectivity of the judge. We
should try to articulate criteria for choosing the proper interpretation. We
should justify our choice of a proper system of interpretation.2 In this chap-
ter, I present the justifications and criteria for choosing the system of in-
terpretation I find proper. I will try to show why, according to these justi-
fications and criteria, the purposive system of interpretation is best.

Justifications for the Proper System of Interpretation: 
Efficacy of the Interpretation

Proper interpretation must meet two conditions: First, it must be able, in
all situations, to extract the legal meaning from the range of semantic

1 Supra, p. 9.
2 C. Sunstein, “Five Theses on Originalism,” 19 Harv. J.L. & Pub. Pol’y 311 (1996).



meanings of the text (“condition of efficacy”). Second, it must be able to
give the text the meaning that best achieves the goal of interpretation in
law (“condition of the goal”). We will first discuss the condition of effi-
cacy.3 A system of interpretation that arrives at a few semantic meanings,
without deciding which one is the legal meaning, does not fulfill its role.
A system of interpretation is proper only if it projects itself onto the nor-
mative text, clarifying it so that the text takes on a single, unique legal
meaning. True, in order to fulfill the condition of efficacy, a system of in-
terpretation will have to recognize the existence of judicial discretion. That
is no cause for concern. As long as it is not the exclusive or central com-
ponent of a system of interpretation, judicial discretion can be an integral
part of a system of interpretation. In my opinion, it is a necessary compo-
nent of every system of interpretation, because no system of interpretation
can resolve every case presented to the interpreter (the condition of effi-
cacy) without some exercise—broad or narrow—of judicial discretion.

Purposive interpretation meets the condition of efficacy. Unlike some
systems of interpretation, like textualist systems, it has the power to resolve
every interpretive problem presented to it. True, the interpreter sometimes
must exercise judicial discretion, but that discretion is a legitimate—but
neither exclusive nor primary—component of purposive interpretation. I
reject the contention that a system of interpretation must give a solution,
known in advance, to every interpretive problem, without resorting to ju-
dicial discretion.4 Every system of interpretation—like law itself—contains
elements of uncertainty. Judicial discretion resolves them. It is a critical
component of any system of interpretation.

Justifications for the Proper System of Interpretation: 
Goal of Interpretation

The condition of efficacy is necessary but not sufficient. Tossing a coin is
a highly efficacious system that can resolve every interpretive problem. Sim-
ilarly, interpretation based on the decision of an anonymous party (say, the
judge’s spouse) can also meet the condition of efficacy. That is insufficient.
We cannot answer the question of what the best system of interpretation is
without addressing what goal we seek in interpretation. It is not enough
to say that the goal of interpretation is to determine the normative mes-
sage arising from a legal text. We must decide, not just what interpretation
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3 J. Wróblewski, The Judicial Application of Law 108 (1992). The author discusses “a nor-
mative theory of interpretation” as a theory that gives a solution to every interpretive prob-
lem.

4 See Eskridge and Frickey, supra p. 107, note 53 at 325.



is, but also why we do it. The reason that we interpret shapes the system
of interpretation.5 For example, if the goal of interpretation were to give
the text its most aesthetically pleasing meaning, we might choose a differ-
ent interpretive system than if the goal of interpretation were to realize the
intent of the text’s author. Moreover, the text alone, without external in-
formation, cannot tell us the goals of interpretation.6 As Posner noted,
“[I]nterpretation is always relative to a purpose that is not given by the in-
terpretive process itself but that is brought in from the outside and guides
the process.”7 What, then, is the goal of interpretation in law?

The Goal of Interpretation Is to Achieve the Objective 
of the Legal Norm

At some point, we need to find an Archimedean foothold, external to the
text, from which to answer that question. My answer is this: The goal of
interpretation in law is to achieve the objective—in other words, the pur-
pose—of law.8 The role of a system of interpretation in law is to choose,
from among the semantic options for a given text, the meaning that best
achieves the purpose of the text. Each legal text—will, contract, statute,
and constitution—was chosen to achieve a social objective. Achieving this
objective, achieving this purpose, is the goal of interpretation. The system
of interpretation is the device and the means. It is a tool through which law
achieves self-realization. In interpreting a given text, which is, after all,
what interpretation in law does, a system of interpretation must guarantee
that the purpose of the norm trapped in the text—in our terminology, the
purpose of the text—will be achieved in the best way. Hence the require-
ment that the system of interpretation be a rational activity. A coin toss will
not do. This is also the rationale—which is at the core of my own views—
for the belief that purposive interpretation is the most proper system of in-
terpretation. This system is proper because it guarantees the achievement
of the purpose of law. There is social, jurisprudential, hermeneutical, and
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constitutional support for my claim that the proper criterion for interpre-
tation is the search for law’s purpose, and that purposive interpretation best
fulfills that criterion. A comparative look at the law supports it, as well. I
will discuss each element of that support below.

2. SOCIAL SUPPORT FOR PURPOSIVE INTERPRETATION

Law Has a Social Aim

Law is a device.9 It is designed to achieve the social aim10 that lies at the
core of the legal system. Such aim creates the legal system. It develops it.11

It interprets it. I noted as much in a case before me: “Law is a social 
device. Legal concepts were designed to achieve social objectives. They 
are an instrument to achieve social aims. They express the proper balance
among conflicting values and interests.”12 In the same case, Justice Cheshin
made a similar point: “Law is not a purpose in itself. It is a tool to achieve
non-legal objectives and purposes: discovering truth, doing justice, achiev-
ing social and economic purposes. ‘Doing law’ (Micah 7, 8) means ‘Doing
justice with the tool of law.’”13

There is disagreement over the content of this aim.14 Some say the aim
is to guarantee human beings’ natural rights. Others apply utilitarian the-
ories of law, like maximizing wealth as efficiently as possible.15 Some em-
phasize historical16 or sociological foundations. I have always found ac-
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13 Id. at 836.
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Use,” 66 Cornell L. Rev. 861 (1981).
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also R. Posner, Economic Analysis of Law (5th ed. 1998).
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ceptable foundations in each of the different theories about the purpose of
law, without being able to embrace any one theory in its entirety. My ap-
proach is eclectic.17 Human experience seems too rich for me to bind my-
self to one or another theory. In my view, the naturalists, positivists, real-
ists, neorealists, and members of the historical or sociological tradition, all
reflect, from different perspectives, the wealth of accumulated human ex-
perience. Each has his or her own truth. I can agree with each of them in
principle, so long as I maintain the need to balance the different world-
views. In my opinion, no single theory contains the proper solution. We
should borrow certain foundations from each of the major theories, while
striking the proper balance among them. None can remain unadulterated.
I find myself agreeing with Patterson’s approach: “My own philosophy of
law is eclectic because I recognize that each of the major philosophers has
begun his or her system with several appealing self-evident principles, and
I cannot reject it as wholly wrong.”18

Law is designed to guarantee orderly social life. It therefore contains
order and security. It is designed to guarantee human rights, equality, and
justice. It therefore contains justice and ethics. The history of law is the
search for the proper balance between individual and collective; between
preserving the social framework and guaranteeing the rights of the indi-
vidual. My pluralistic approach tells me there is disagreement over the rel-
ative weight of these purposes. My approach to tolerance tells me that, in
formulating the relative weight of these purposes, we should consider the
different worldviews of the public, of both the majority and the minority.
Tolerance must have limits, in order to maintain orderly social life. Those
charged with setting those limits need room, within constraints, to exer-
cise discretion. Interpretation in law is designed to give law the meaning
that allows it to achieve optimal self-realization;19 it is designed to give law
its social meaning; it is designed to determine the proper balance between
the conflicting considerations that allow society to exist and allow the in-
dividual to achieve optimal self-realization.20

222 C H A P T E R  T E N

17 Perhaps the eclectic approach itself constitutes a philosophical movement? See J. Hall,
“Integrative Jurisprudence,” in Interpretation of Modern Legal Philosophies: Essays in Honor
of Roscoe Pound 313 (P. Sayre ed., 1947); H. Berman, “Toward an Integrative Jurisprudence:
Politics, Morality, History,” 76 Cal. L. Rev. 779 (1988).

18 E. Patterson, Jurisprudence: Men and Ideas of the Law 556, 557 (1953).
19 For a discussion of the various ways in which law is used to achieve purpose (as in pro-

viding a remedy, imposing punishment, creating administrative arrangements), see H. Kelsen,
“The Law as a Specific Social Technique,” 9 U. Chi. L. Rev. 75 (1941); R. Summers, “The
Technique Element in Law,” 59 Cal. L. Rev. 733 (1971).

20 J. Kohler, “Judicial Interpretation of Enacted Law,” in Science of Legal Method 187 (E.
Bruncken and L. Register trans., 1917).



Particular Legal Texts Have Social Purposes

Interpretation in law does not span the entire scope of law. It examines the
meaning of particular texts. It gives meaning to a constitutional provision
or to a clause or chapter in a statute, contract, or will. The goal of inter-
pretation is to achieve the purpose of the particular text, within the frame-
work of the entire system. If law as a social device has a purpose, then every
individual text has a purpose within the system.21 A will is a social device.
It is designed to allow a person to divide his or her property as he or she
chooses. It reflects the view that “the power to bequeath stems directly
from a person’s ownership of his property.”22 When a testator makes a will,
he or she seeks to achieve a certain purpose. There is no will without a pur-
pose. A will expresses the aims of the testator, and its interpretation must
therefore achieve those aims. Similarly, a contract is a device to achieve co-
operation in society. A proper system of interpreting a contract must give
it the meaning that allows a contract to fulfill its role as a device for coop-
eration. Hence the conclusion that proper interpretation imparts to a con-
tract a meaning that fulfills its purpose. The same is true in legislation. A
piece of legislation is an expression of policy. The legislation is designed to
achieve a social aim. It has a purpose.23 It constitutes a tool through which
society changes and articulates its aims. A piece of legislation with no pur-
pose is a piece of nonsense.24 If legislation is a device to achieve a social
purpose, then the interpretation of the statute must be undertaken in such
a way as to achieve that social purpose. Interpretation should express, as
best as possible, the objective of the statute. The social view that a statute
is a purposive creation leads to the interpretive conclusion that the statute
should be interpreted to achieve its purpose. The same is true of a consti-
tution, which is the most important social device. It establishes patterns of
social behavior for generations. It has an objective and a purpose which
vary from constitution to constitution.25

Whatever its content, a constitution is a super-norm designed to achieve
social aims. Jurists disagree over the content of those aims, but there is no
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disputing the existence of those aims. A constitution with no purpose is
like a person with no shadow. The proper interpretation of a constitution
gives the constitutional text a meaning that achieves the social aims that
the constitution is designed to achieve.

Every norm has a purpose. Peczenik rightly pointed out that “[t]he
point of a norm is incomprehensible without a thought of a will or a pur-
pose it expresses.”26 Achievement of this purpose is the point of interpret-
ing every legal text. Furthermore, we must understand the individual text
against the backdrop of the tapestry of the system. In one sense, we can say
that the interpreter of one legal text interprets all legal texts within a given
legal system.

Purposive interpretation gives full expression to these social considera-
tions about the objective of law and the objective of the individual text.
Purposive interpretation is built around the central idea that every text has
an objective and a purpose, and that the goal of interpretation is to achieve
that objective and that purpose. The social aims of law are diverse. An in-
dividual text may have a number of social objectives. Purposive interpre-
tation accords with this reality because it is based on a multiplicity of 
purposes, both horizontal and vertical. We rely on constitutional consid-
erations, however, for guidance about the relationship between the intent
of the author and the intention of the system in determining ultimate 
purpose.

3. JURISPRUDENTIAL SUPPORT FOR PURPOSIVE
INTERPRETATION

Philosophical Theories Regarding Purpose

A theoretical examination of a few theories of law suggests that, in the
main, they accept the purpose of the text as a critical component of a proper
system of interpretation. They do not dispute the importance of the pur-
pose at the core of the text as a criterion for understanding it. They differ,
however, over the essence of that purpose—whether it is subjective pur-
pose (authorial intent), objective purpose (intent of the reasonable author
or of the system), or some combination of the two—and how to discover
it. I will briefly discuss a few of these philosophical theories. I do not sug-
gest that these theories agree with my definition of purpose or with pur-
posive interpretation as I develop it. I claim only that each contains an el-
ement of purpose as the core of the interpretive theory derived from it.
These philosophical theories provide one important layer in the founda-
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tion of a theory of interpretation—the recognition that the purpose of a
text affects its interpretation. Some of these theories also take a position on
the content of the purpose at the core of the text.

The American Realists

The founders of the American realist movement argued that “legislative in-
tent” is not an appropriate criterion for interpreting a statute. They vigor-
ously attacked those who supported using the subjective intent of the au-
thor of the statute to reach a particular interpretive conclusion, calling that
attempt an “absurd fiction.”27 They limited their criticism to “concrete in-
tention” or “consequentialist intention,”28 however, not “abstract inten-
tion” or the purpose derived from it.29 Indeed, the American realists
viewed the abstract purpose of the statute as imperative to interpreting the
enacted norm.30 Radin had this to say on the issue:

The use of the “purpose” of the law as a means of interpreting it is duly listed
as one of the methods of doing so in every discussion of interpretation. What
I should like to insist upon is not that it is legitimate to inquire into the pur-
pose of the statute, but that it is imperative to do so first and principally.31

Llewellyn took a similar stance.32 He noted that a statute should be inter-
preted according to its purpose, and that a statute creating a purposeless rule
is nonsense. Every statute has a purpose or objective it is designed to achieve.

Positivism

Does positivism, as a philosophical movement in law,33 have its own sys-
tem of interpretation? Professor Kelsen, as a founder of legal positivism,
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had no preference for any particular system of interpretation. He thought
that the Pure Theory of Law34 took no stance on selecting a system of in-
terpretation. According to him, legal science should limit itself to estab-
lishing the different meanings that a text can sustain—the frame of the pic-
ture—and leave it to legal policy to select the meaning that the text should
bear.35 In his view, every text has an element of uncertainty (Unbes-
timmtheit), inevitable because a text is general, but language is brief. An
interpreter, therefore, has discretion in determining the meaning of the
text, without jurisprudence guiding his or her selection. Every text is a
frame for the interpreter to fill, unencumbered by jurisprudential direction.

Professor H.L.A. Hart continued Kelsen’s line of thinking, assuming the
existence of uncertainty in a text (open texture) and discretion for the in-
terpreter. Hart, however, did not assume that all texts contain uncertainty
and require the use of discretion. Hart distinguished between situations
falling into the core of the “open” text and situations falling into the gray
area or penumbra of the text. The second instance requires the interpreter
to exercise discretion in order to interpret the text according to the pur-
pose or aim of its author,36 while balancing conflicting values and princi-
ples.37 Hart used the now-classic example38 of the “No vehicles in the
park” rule to illustrate his point. In his view, there are cases that are clearly
included in the prohibition. There are also, however, borderline cases in
which purpose or aim determines the meaning of the rule.39 In later writ-
ings, Hart emphasized—in response to criticism40—that the “core” cases
are decided according to context.41 He did not, however, develop his the-
ory of interpretation.42 He did not discuss the concept of purpose or aim,
although for him, they seem to reflect the subjective purpose of the author.
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Professor Raz has developed Hart’s idea of aim as reflecting subjective pur-
pose,43 arguing that a statute should be interpreted according to the in-
tent of its author. However, he defined intent narrowly, limiting it to the
intent to enact a statute. Marmor gives a more operative meaning to in-
tent, but he limits its relevance to statutes whose authority derives from the
legislator’s expertise;44 in other cases, according to Marmor, the practice
accepted in the legal system should be followed, without the need for input
from theories of philosophy. Both Raz and Marmor limit their intention-
alist theories to legislation, excluding, among other things, constitutions.45

Legal Process

The legal process movement held sway in American jurisprudence in the
1950s and 1960s. Professors Henry Hart and Albert Sacks were at the van-
guard.46 Legal process scholars paid special attention to interpretation in law,
particularly statutory interpretation. Hart and Sacks began with the idea that
law is designed to achieve social purposes,47 and that interpretation must re-
alize those purposes of law. Interpretation is a process of giving meaning to
an enacted norm, not of expressing the concrete or consequentialist inten-
tion of the legislature.48 In interpreting statutory language, a judge must
give it a meaning that achieves the purpose of the legislation.49 At the core
of the approach taken by Hart and Sacks is the presumption—which they
claim is non-rebuttable—that legislation is a purposive activity. Statutes are
enacted to achieve social objectives. Legislation without purpose is foreign
to the concept of law: “Every statute must be conclusively presumed to be
a purposive act. The idea of a statute without an intelligible purpose is for-
eign to the idea of law and inadmissible.”50 In another place, they note:
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Law is a doing of something, a purposive activity, a continuous striving to
solve the basic problems of social living. . . . Legal arrangements (laws) are
provisions for the future in aid of this effort. Sane people do not make provi-
sions for the future which are purposeless. It can be accepted as a fixed
premise, therefore, that every statute and every doctrine of unwritten law de-
veloped by the decisional process has some kind of purpose or objective, how-
ever difficult it may be on occasion to ascertain it or to agree exactly how it
should be phrased.51

The text alone does not suffice. The text cannot be clear until it achieves
the purpose at its core. Hart and Sacks recognized the complexity of de-
termining purpose, and that a piece of legislation may have multiple 
purposes. It is not clear from their writing if they favored achieving a sub-
jective or objective purpose. Their assumption that the legislature is rea-
sonable seems to recognize an element of objective purpose, in addition to
the subjective.52

Dworkin

Dworkin has developed a general theory of interpretation that accords sig-
nificance to the purpose at the core of a text. Like the American realists,
Dworkin discounts considering the concrete intention of the authors of the
statute. Instead, Dworkin accords great significance to the abstract inten-
tion of the author of the statute and the founders of the constitution, that
is, what the legislature sought to achieve through the legislation (linguis-
tic or semantic intention)53 and what the founders sought to achieve
through the constitution.54 Addressing the distinction, Dworkin writes:

This is the crucial distinction between what some officials intended to say in
enacting the language they used, and what they intended—or expected or
hoped—would be the consequence of their saying it. . . . Any reader of any-
thing must attend to semantic intention, because the same sounds or even
words can be used with the intention of saying different things.55
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He goes on to stress the decisive importance of the distinction “between
the question of what a legislature intended to say in the laws it enacted,
which judges applying those laws must answer, and the question of what
the various legislators as individuals expected or hoped the consequences
of those laws would be, which is a very different matter.”56 Achieving the
(abstract) intent at the core of the text is a primary, if not exclusive, com-
ponent of Dworkin’s system of interpretation.

Law and Economics

We now turn to the law and economics movement. Law and economics
values efficiency and sets wealth maximization as the goal of law. Scholars
of law and economics, however, do not have a uniform position on inter-
pretation. In contractual interpretation,57 some favor considering the joint
intent of the parties, because the parties are the best judges of their own
interests.58 Others prefer objective interpretation that takes market failures
and the parties’ limited rationality into account, to achieve a more efficient
result.59 A similar dispute exists in statutory interpretation. Some scholars,
led by Posner, think that the purpose at the core of the legislation—ac-
cording to the method of “imaginative reconstruction”60—is the proper
criterion for interpretation, to be determined using pragmatic considera-
tions, common sense, and the interpreter’s personal views on reasonable-
ness. Others favor an “objective textualist” approach (“new textualism”)
that discounts any consideration of the statute’s purpose in its interpreta-
tion. The legislature is thus encouraged to formulate laws clearly.61 Ad-
dressing the rules of interpretation, Easterbrook wrote that “Rules are de-
sirable not because legislators in fact know or use them in passing laws but
because rules serve as off-the-rack provisions that spare legislators the costs
of anticipating all possible interpretative problems and legislating solutions
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for them.”62 His is the clearest law-and-economics stance on the interpre-
tation of legal texts. However, some of the most prominent scholars of law
and economics—Posner foremost among them—use the purpose of the
legislation and the joint intent of the parties as the proper criteria for in-
terpreting legal texts.

4. HERMENEUTIC CONSIDERATIONS IN FAVOR 
OF PURPOSIVE INTERPRETATION

Combining the Horizons of the Text and the Interpreter

Purposive interpretation stems from hermeneutic study. It is based on a
kind of dialogue between interpreter and text. The interpreter does not try
to enter the shoes of the text’s author, a task made impossible by the gap
in time. The interpreter and the text’s author live in different time periods.
Each has his or her own pre-understanding. The interpreter therefore does
not try to relive the experience of creating the text. He or she tries to com-
bine his or her modern understanding with the understanding at the core
of the text. This blending of horizons, central to purposive interpreta-
tion,63 expresses the proper hermeneutic perspective. The contemporary
interpreter is not stuck in his or her (contemporary) pre-understanding,
but rather reconsiders the text and the understanding at its core. The in-
terpreter studies the intent of the text’s author and the way the text would
have been understood by the author’s contemporaries.64 Aided by pre-
understanding, the interpreter tries to learn the purpose at the core of the
text. He or she does consult the understanding in the background of the
text’s creation, but only to create a modern understanding of the text that
combines his or her pre-understanding in the present with the under-
standing that lay at the core of the text in the past. This blending of hori-
zons expresses the activity of interpretation. It also allows the interpreter
to understand a particular textual provision against the backdrop of his or
her pre-understanding of the text as a whole. The interpreter thus over-
comes the problem of the hermeneutic circle.65 This process occurs within
the bounds of a legal community that restrains the interpreter. It deter-
mines the expanse of his or her pre-understanding. It constitutes the social
consensus in which the interpreter operates. The pre-understanding in-
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cludes, inter alia, the legal system’s interpretive rules that guide the inter-
preter toward the proper interpretation.66 It also includes society’s view on
the role of the judge and the way he or she should exercise discretion.

Holistic Approach

Hermeneutics teaches us to take a holistic approach to the text, treating a
will, contract, statute, or constitution singularly and as a whole. We raze
the barriers between interpreter and text to allow free movement from text
to interpreter and back again. We eliminate barriers of time. There is no
early or late. There is no threshold of admissibility. All credible evidence—
whether internal or external to the text—is admissible. There is no distinc-
tion between a clear and an unclear text. No text is clear until the conclu-
sion of the interpretive process. And every text is clear—for the purposes
of the interpretive problem to be adjudicated—once the interpretive
process concludes. The text cannot be understood without the context,
whose boundaries are not limited in advance. The interpreter may consult
any and all circumstances. He or she formulates the purpose of the text,
based on his or her comprehensive understanding. This interpretive activ-
ity, characteristic of purposive interpretation, is a fitting expression of mod-
ern hermeneutic views on the essence of proper interpretation. These views
emphasize understanding the text as a whole, against the background of
the interpreter’s pre-understanding, which is itself a product of time and
place. Interpretation is seen as a dialogue between interpreter and text, as
part of an attempt to create a link between past and present. Purposive in-
terpretation reflects all of the above principles.

Hermeneutic Considerations in All Kinds of Texts

Because they deal with texts created in the past, interpreters of all legal texts
engage in some form of hermeneutic consideration. Interpreters of wills
and contracts should related to the text holistically, understanding the life
and circumstances of a testator and the circumstances under which a con-
tract was formed. They should accord significant weight to the intent of
the testator or the joint intent of the contractual parties. They should also
give expression to hypothetical intent, which is the “will” of the system, at
various levels of abstraction. Interpreters take a similar approach to statutes
and constitutions, although in that context, the emphasis on subjective and
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objective purpose shifts. Interpreters seek not to respond to questions asked
at the time the statute was enacted, but rather to respond to questions that
their contemporaries ask. After all, the statute regulates contemporary life.
The past, however, cannot be ignored. Statutory interpretation should be
regarded as an ongoing process.67 Statutory interpretation is not just un-
covering the intent of the historical author. It is a modern interpretation
of a text created in the past. It requires us to deal with the element of time.
At the same time, it cannot ignore the intent of the author. Purposive in-
terpretation of legislation expresses these principles.

The same is true for constitutional interpretation. The interpreter can-
not penetrate the minds of the authors of the constitution, nor is there a
need to do so. The authors of the constitution lived in the past. Their world
was different from ours, and it contained different problems, although we
can use their world to understand our own. Constitutional interpretation
must reflect the connection between the two worlds. The horizons of the
historical constitutional text must blend with the horizons of the modern
interpreter. Such blending—central to purposive interpretation—fully ex-
presses the proper hermeneutic perspective. Understanding of the consti-
tution changes as it moves through history. It is a modern understanding
that does not ignore the past, but seeks to synthesize the past with the
present.

Limitations of Hermeneutic Considerations

Hermeneutic considerations advance our understanding of interpretation
in law. They do not, however, resolve the fundamental problems of legal
interpretation. The central problem in legal interpretation is what role to
assign the intent of the creator when interpreting the creation. Hermeneu-
tics has no clear answer to this problem. Its scholars differ over the issue of
whether hermeneutics requires authorial intent to be the primary goal of
interpretation.68 Hermeneutics expresses the holistic aspect of legal inter-
pretation and allows it to deal with the element of time. It is limited, how-
ever, because it does not help the interpreter assume a stance with respect
to the relationship between authorial intent and the intention of the sys-
tem. Non-hermeneutic considerations—specifically, constitutional consid-
erations69—help resolve the latter issue.
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Semantic Considerations

Language may be communicative, but its limitations prevent it from always
transmitting a single, unique meaning. Rather, it creates a range of se-
mantic possibilities. Such range varies in breadth from issue to issue, and
also looks different, depending on our angle of approach, but it is not un-
limited. An interpreter cannot give a text any meaning he or she chooses.
Semantic theory teaches us that every text requires interpretation, and that
interpretation requires the interpreter to consider both intrinsic and ex-
trinsic context.70 Understanding is an ongoing dialogue between reader
and text. There should be no artificial restraints on that conversation. What
does the interpreter seek in these sources of (external and internal) con-
text? Context is just a vessel for understanding the text. The content of that
vessel depends on an element external to language. As Patterson noted,
“Theories of meaning have no gospel that will save lawyers the pain of
thinking.”71 Semantic theory teaches that, as crucial as the semantic com-
ponent is to interpretation, it can never be the sole component. Textualist
systems of interpretation that focus on language must be supplemented
with additional components of interpretation. The text does not ask ques-
tions; the interpreter does, learning the answers from the text, with the help
of the context. The central problem in interpretation is: What questions
should the interpreter ask? Systems of interpretation that are not sensitive
to this semantic lesson are doomed to fail. Purposive interpretation, on the
other hand, is aware of the interpreter’s need to ask questions, and those
questions are connected to the purpose of the text and the aim it is de-
signed to achieve.

5. CONSTITUTIONAL CONSIDERATIONS IN FAVOR 
OF PURPOSIVE INTERPRETATION

The Need for Constitutional Theory

Semantic theory teaches us that language limits meaning, but meaning is
not limited to language. Various social and jurisprudential theories about
the nature of law agree that the appropriate context for understanding the
text is its purpose. They disagree, however, over the essence of that pur-
pose. We said that the purpose of legal interpretation is to achieve the pur-
pose of a legal text. The fundamental questions about legal interpretation,
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however, raise doubt about the weight to give authorial intent in formu-
lating ultimate purpose, and how to balance it with the objective intention
of the system and the internal relationships between the components of ob-
jective purpose. We must answer the question of whether the intent of the
framers and the members of the legislature are decisive in interpreting con-
stitutions and statutes. We must address the claim that the judge’s task is
to interpret the text, not create it. We must weigh the autonomy of the pri-
vate will in interpreting texts in private law. We must know what sources
external to the text the interpreter may use. We must know how to balance
the different kinds of objective purpose.

These questions and the responses to them are not foreign to law. They
exist in constitutional law in every legal system. Semantic or hermeneutic
theories are not what determine which system of interpretation we choose.
Constitutional law is the locus for this decision, and the considerations to
be taken into account are constitutional. Interpretive theory must derive
from a constitutional perspective.72 As Professor Mashaw noted, “Any the-
ory of statutory interpretation is at base a theory about constitutional law.
It must at the very least assume a set of legitimate institutional roles and
legitimate institutional procedures that inform interpretation.”73 The same
is true of interpreting wills and contracts.

I do not contend that constitutional law provides a clear answer to every
question troubling an interpreter. I claim only that the different factors that
must be considered and balanced are of a constitutional nature. Different
interpreters have different views about what constitutional law requires,
but regardless of their views, they must consider constitutional factors, not
merely social, jurisprudential, or hermeneutic elements. Those who claim
that a statute should be interpreted according to legislative intent do so
based on a constitutional perspective about the role of the legislative
branch in the triad of powers. Those who oppose interpreting a statute ac-
cording to legislative intent also base their views on a constitutional stance
about the role of the legislature. Similarly, those who favor (and those who
oppose) interpreting a legal text to actualize fundamental values, such as
equality and fairness, base their views on a constitutional theory.

We cannot formulate an interpretive viewpoint about the meaning of a
legal text that does not rest on a constitutional theory about the power and
role of the author, his or her control over the text created, and the values
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and principles that judges should safeguard in interpreting the author’s cre-
ation. That constitutional theory must also address the role of the inter-
preter and the limits of the discretion he or she may exercise. Because the
court’s interpretation is binding, the key question is really: What is a
judge’s role in interpreting a legal text?74 The answer lies in constitutional
law. In the process of answering the question, we express the fundamental
constitutional perspectives that shape the regime and society. We express
fundamental perspectives on democracy, separation of powers, faith in the
judiciary, constitutional and systemic structure, fundamental constitutional
principles, and human rights.

Naturally, these perspectives have great force in constitutional and statu-
tory interpretation. They also exist, however—if in diminished force—in
the interpretation of contracts and wills. Contracts and wills also implicate
democracy and separation of powers. A constitutional theory that views the
judge as the legislature’s junior partner in statutory interpretation also
views the judge as a junior partner to the testator or contractual parties in
interpreting a will or contract. Human rights are prominent in interpret-
ing private law texts, too, because contracts and wills are based on the au-
tonomy of the private will. The need to maintain public confidence in the
judiciary and actualize fundamental principles is common to the interpre-
tation of all legal texts. Below, I discuss the various constitutional consid-
erations that should be taken into account in order to show that, taken to-
gether, those considerations point toward purposive interpretation as the
most proper system of interpretation.75

Constitutional Theory and Democracy

All constitutional theories have a common point of departure: a democratic
regime. I am aware of the various disputes over what democracy is. How-
ever, we can agree on two core assumptions:76 First, democracy cannot
exist without recognizing the sovereignty of the people and its right to
choose representatives in regular and free elections;77 and second, proper
democracy cannot exist without recognizing fundamental constitutional
values (separation of powers, rule of law, judicial independence), central to
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which are human rights.78 A proper democracy has its own morality, based
on human dignity and equality of persons. These two assumptions are at the
core of my constitutional theory. They are the source of my conclusions
about purposive interpretation. I would not adopt a purposive system of in-
terpretation without the core assumption of a proper democratic regime.
Purposive interpretation is not appropriate for those seeking to oppose a to-
talitarian regime. When a dictator writes the constitution, we should not en-
courage a judge to interpret it in a way that achieves its purpose; when the
fundamental values of the system do not respect human rights, a legal text
should not be interpreted to actualize those values. Textualism may be the
appropriate system of interpretation for totalitarian systems.

Constitutional Theory and the Role of the Judge

The judiciary plays a central role in every democratic structure. As we shall
see,79 it is the junior partner in interpreting all legal texts. This partnership
has two aspects: First, the role of the judge is to help bridge the gap be-
tween law and society’s changing needs; second—and this is central to in-
terpretation—the judge must preserve democracy and defend the consti-
tution. Democracy cannot exist unless we fight for it. It should not be taken
for granted. Unless we protect democracy, democracy will not protect us.
All branches of government and all individuals, of course, are responsible
for preserving democracy. But judges—particularly supreme court jus-
tices—have a special responsibility to protect democracy.80 A legal system’s
approach to interpretation should therefore maximize the achievement of
these twin goals. In my view, only purposive interpretation achieves these
goals. Its dynamic approach allows it to bridge the gap between law and
society’s changing needs. The weight it accords to legislative supremacy (as
part of subjective purpose) and the system’s fundamental values and human
rights (as part of objective purpose) protects democracy.

Constitutional Theory and the Uniqueness of the Constitution

A constitution shapes the character of society. It is based on the will of the
people, which is different from the will of the people at the core of ordinary
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legislation.81 The will of the people at the core of the constitution is the
“deep” will that justifies the constitutional character of the democratic
regime. This “deep” will establishes the branches of government and ex-
presses the basic values and principles of the people. Human rights are para-
mount among them. These components of the constitutional structure—the
branches of government and basic values, in general, and human rights in par-
ticular—are the basis for judicial review of the constitutionality of statutes.
They are also the basis for interpreting the constitution.82 In engaging in this
interpretation, a judge should express the basic constitutional values that con-
stitute the “normative umbrella”83 spread over the constitution.

A constitution does not operate in a normative vacuum. Outside and
around the constitution are values and principles that the constitution must
actualize. These are not a judge’s personal values but rather the national
values of the country. “It is axiomatic that the law of a nation is learned
from the looking glass of its national way of life.”84 The values and princi-
ples that the constitution seeks to actualize stem from this way of life. They
reflect the social consensus at the core of the legal system. They ground
basic social views. They are derived in part from the constitutional text and
its history, and in part from the history of the people,85 its social and reli-
gious worldviews, tradition, and heritage.86 The constitution does not (ex-
plicitly or implicitly) mention all the values and principles that constitute
the normative umbrella. Interpreters should avoid artificially introducing
into the constitution values that are not (explicitly or implicitly) mentioned
in it. These unmentioned values, however, are a point of engagement for
understanding the values and principles that are mentioned in the consti-
tution. They form part of the “unwritten constitution” that in turn serves
as an interpretive criterion for understanding the written constitution. Be-
cause of this unique aspect of the constitution, a judge should accord sig-
nificant weight to objective purpose in its interpretation. Only then can the
constitution fulfill its aim in law.87
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Democracy and Purposive Statutory Interpretation

The sovereignty of the people is the starting point for a discussion of con-
stitutional democracy. It is the source of authority for the founding of the
constitution, based on separation of powers.88 The principle has a double
meaning: First, it means distinguishing among different branches of gov-
ernment, giving each branch a central and primary function. Second, it
means that the different branches have a reciprocal relationship in which
each checks and balances the other branches.89 The powers are separated
not to maximize efficiency but rather to maximize freedom.90 On this view
of separation of powers, the primary and central function of the legislative
branch is to create general legal norms that are “laws” in the functional
sense. These laws are subordinate to the constitution. They are binding on
everyone. A court may not void them if it doesn’t like them. Its job is to
interpret. Hence the principle of legislative supremacy.91

What can be inferred from the role of the legislative branch in enacting
statutes to be interpreted by the judicial branch? I see three conclusions:
First, judges may not interpret a statute in order to achieve their own poli-
cies or the policies of those who selected them for the judiciary. Judges are
not subject to the standard electoral process. They do not receive their po-
sition in order to implement the political platform of those who appointed
them. Judges are not accountable to the people in the way that politi-
cians are. That is their independence. In interpreting a piece of legislation,
judges should realize neither their own intentions nor those of their polit-
ical backers.92

Second, in their interpretive work, judges should give weight to a
statute’s subjective purpose as an expression of legislative supremacy. The
legislature enacts a statute in order to achieve a certain purpose. The goal
of interpretation is to achieve this purpose. True, the subjective purpose is
not part of the statute, but it is the goal that the statute is designed to
achieve, and thus it should serve as a criterion for understanding the
statute.93 The legislative branch uses legislation to establish social policy,
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allocate national resources, and set the national agenda. The statute is a
tool for achieving policy goals. Further, it does not suffice—contrary to
Raz’s claim94—for the judge merely to validate the intent of the legisla-
ture to legislate, ignoring the legislature’s intentions about the content of
the statute. A legislature does not enact statutes for the sake of legislating—
it does so to achieve a particular social goal. Legislative supremacy requires
an interpreter to validate the legislature’s (abstract95) intention about that
goal. True, there is sometimes no available information about a statute’s
subjective purpose, or the information is not credible or certain enough.
Sometimes, an interpreter knows the purpose of legislation at a level so ab-
stract, it is of no assistance in resolving his or her interpretive problem.
Sometimes, the interpreter encounters conflicting subjective purposes.
Sometimes, there are good reasons to stray from the purpose that the leg-
islature envisioned because of the type of statute being interpreted. These
are the reasons that subjective purpose is not the sole criterion for inter-
preting a statute. They do not, however, justify completely ignoring sub-
jective intent in statutory interpretation. Where there is sure and credible
evidence about the abstract intent of the legislature (subjective purpose),
and that intent is relevant to resolving the problem facing the interpreter,
it should be given weight in interpreting the statute.

Third, in statutory interpretation, objective purpose should be consid-
ered in addition to subjective purpose. This conclusion is also inherent to
democracy. Democracy is not just about legislative supremacy—it requires
actualizing the values and principles at its core.96 There can be no true
democracy without protecting human rights, rule of law, and the inde-
pendence of the judiciary. Democracy is not just rule by the majority. It is
also rule by fundamental values, in general, and human rights, in particu-
lar. Democracy is not just formal democracy (concerned with the electoral
process governed by the majority and expressed in legislative supremacy).
Democracy is also substantive democracy (concerned with fundamental
values and human rights). As Dworkin writes:

True democracy is not just statistical democracy, in which anything a major-
ity or plurality wants is legitimate for that reason, but communal democracy,
in which majority decision is legitimate only if it is a majority within a com-
munity of equals. That means not only that everyone must be allowed to par-
ticipate in politics as an equal, through the vote and through freedom of
speech and protest, but that political decisions must treat everyone with equal
concern and respect, that each individual person must be guaranteed funda-
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mental civil and political rights no combination of other citizens can take away,
no matter how numerous they are or how much they despise his or her race
or morals or way of life.97

Democracy should not be understood one-dimensionally, extending only to
majority rule and legislative supremacy. Democracy is a multi-dimensional
concept. It requires rule of fundamental values, too, central to which are
human rights. Hence the democratic justification for judicial review of the
constitutionality of legislation. Hence, also, the democratic justification for
interpreting legislation in a way that actualizes the system’s fundamental val-
ues, particularly human rights. There is a close link between the justification
for judicial review of the constitutionality of legislation and the justification
for purposive interpretation of it (and of all other legal texts). Both stem from
a view of democracy based on rule of law and rule of values and human
rights.98 In his or her interpretation, therefore, a judge must give expression
to the system’s fundamental values. The purpose of a statute is presumed
to be the actualization of the system’s fundamental values and of human
rights—the objective purpose at the core of the statute. In achieving this
purpose, the judge does not violate democracy but rather actualizes its val-
ues. Interpreting a statute to actualize the system’s fundamental values is
democratic in the same way that reviewing a statute for conformity with the
constitution is democratic. In both instances, judges express democracy’s
multidimensional character. They thus fulfill their role in a democracy.99

Democracy and the Image of the Legislature

Modern literature on statutory interpretation focuses on the judge and his
or her means of interpretation.100 Little attention is paid to the legislature
and legislation.101 Waldron does not exaggerate when he notes that “Leg-
islation and legislatures have a bad name in legal and political philosophy,
a name sufficiently disreputable to cast doubt on their credentials as re-
spectable sources of law.”102 Modern public choice theories103 have con-
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tributed to this skepticism by revealing the considerations that members of
the legislature take into account when voting on legislation. By presenting
the voting members of the legislature as acting out of personal motivations,
public choice theories refuse to credit legislators with an abstract intention
to advance social interests.

Certain aspects of law and economics104 also undermine the credibility
of legislative intent. Scholars of law and economics argue that legislation is
just a deal or an agreement between different interest groups and the mem-
bers of the legislative body. In other words, many branches of law and eco-
nomics argue, members of the legislature are motivated by the desire for
reelection, not the public good. As part of this deal, the legislature makes
certain assets available for use by interest groups. Judges cannot know what
stands behind the deal or what its “purpose” is.105 All they have is the lan-
guage of the agreement, and they must give effect to that language.106

Legislative intent should not play a role in statutory interpretation, nor
should legislative history be a source for understanding the statute. On this
approach, the legislature is a political body, motivated by political consid-
erations, that seeks to achieve political results.

There is some truth to this approach, but it is not the whole truth. The
view that members of the legislative body are a group of egoists interested
only in reelection is distorted. The legislature is composed of human beings
like you and me. Of course they have personal ambitions, but they also try
to achieve proper social objectives. They act rationally and in good faith to
actualize the values and interests in which they believe. If the values conflict
with each other, they try to balance them to the best of their ability. Some-
times their work earns them reelection. Sometimes it doesn’t. We need not
take a cynical approach to the legislature, nor, for that matter, to democracy
itself. We should assume a viewpoint of respect, appreciation, and faith that
the legislature is properly playing its constitutional role. We should assume
that members of the legislature act rationally and seek to advance the pub-
lic good, as they see it, through mutual persuasion and consideration of so-
cial interests.107 Hart and Sacks put it well in noting that a judge
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should assume, unless the contrary unmistakably appears, that the legislature
was made up of reasonable persons pursuing reasonable purposes reasonably.
It should presume conclusively that these persons, whether or not entertain-
ing concepts of reasonableness shared by the court, were trying responsibly
and in good faith to discharge their constitutional powers and duties.108

This approach establishes the proper role of the legislature in the consti-
tutional structure and properly articulates the relationship between the leg-
islative and judicial branches. It influences the formulation of a proper sys-
tem of interpretation.109 It lays the foundation for purposive interpretation
to interpret legislation according to both the (abstract) intent of the legis-
lators and the intent of the reasonable legislature and of the system.

Rule of Law

Purposive interpretation takes rule of law110 into account. Rule of law is a
complicated concept.111 Rubinstein correctly noted that “Few concepts
are so often used and so little understood as the concept of rule of law.”112

To understand this concept, we should distinguish three of its primary as-
pects: formal rule of law, jurisprudential rule of law, and substantive rule of
law. There is significant overlap among these aspects of rule of law. There
are, however, substantial differences among them that are relevant in for-
mulating a system of interpretation. Formal rule of law means that

everyone in the country—individuals, corporations, and arms of the state—
must act according to law, and unlawful activity must meet with the orga-
nized sanction of society. Rule of law, in this sense, has a double meaning,
extending to both the legality of the rule and the rule of the law. It is a for-
mal principle that addresses not the content of the law but rather the need
for it to reign supreme, irrespective of content. Rule of law in this sense is
not related to the quality of the regime but rather the principle of public
order.113

This aspect of rule of law does not help us formulate a proper system of in-
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terpretation. Every system of interpretation, once adopted and respected,
helps impose law as it is understood after being interpreted.

Rule of Law: Jurisprudential Aspect

Legal philosophers (including Rawls,114 Fuller,115 and Raz116) have given
the principle of rule of law a jurisprudential meaning. They have said that
the rule of law sets the minimum requirements that a legal system needs in
order to exist. These requirements are critical to ensuring a system of the
rule of law and not the rule of man. It is what Rawls called “formal jus-
tice.” Fuller called it the internal morality of law, adding that

With all its subtleties, the problem of interpretation occupies a sensitive, cen-
tral position in the internal morality of the law. It reveals, as no other prob-
lem can, the cooperative nature of the task of maintaining legality. If the in-
terpreting agent is to preserve a sense of useful mission, the legislature must
not impose on him senseless tasks.117

The theoretical aspect of rule of law focuses on the role of the social frame-
work in the legal system. What factors distinguish the legal system from a
gang controlled by a leader who imposes his or her will on everyone?

The leading scholars disagree over the answer to this question.118 Fuller
suggested an interesting list: law must be general, known, and publicized;
law must be clear and understandable; law must be stable; law cannot be
retroactive; laws must not contradict each other; law must not demand
physically impossible tasks; there must be a system of enforcement by the
responsible governing bodies. Rawls’s list is no shorter: First, prohibitions
imposed by law must be implementable and must be the product of action
by the legislative, executive, and judicial branches, operating in good faith,
and perceived as such by the public. Second, the principle of equality must
be achieved. The system must treat similar situations similarly so that a per-
son can maintain his or her actions within societal limits. Third, there can
be no sanctions for a crime undefined by law. The law must be public and
known, clear and understandable. There can be no retroactive legislation.
Fourth, the rules of natural justice must be observed. Raz also has a list:
Laws must be prospective, public, clear, and relatively stable; the judiciary
must be independent; rules of natural justice must be observed; courts

T H E  T H E O R E T I C A L  B A S I S 243

114 Rawls, supra p. 213, note 33 at 235.
115 L. Fuller, The Morality of Law 33 (rev. ed. 1969).
116 J. Raz, “The Rule of Law and Its Virtue,” 93 Law Q. Rev. 195 (1977).
117 Fuller, supra p. 243, note 115 at 91.
118 C.R. Sunstein, Legal Reasoning and Political Conflict 101 (1996).



must have oversight authority, and they must be easily accessible. In his
book on constitutional law, Rubinstein articulates “three useful principles
that are an integral part of rule of law: equality of all before the law; cer-
tainty of the law; publicity of the law.”119

In developing a system of interpretation, we would do well to pause at
the requirement of certainty of the law, stability of the law, and security in
interpersonal relationships. This means that the law should be clear and
readable. A person must be able to understand what is forbidden and what
is permitted by reading the law, if with the help of a legal professional. A
statute is not a riddle. Similarly, there can be no retroactive statutes, par-
ticularly not in criminal law. Ultimately, law must be stable. We cannot pe-
riodically introduce changes as they suit us.

Purposive interpretation uses the presumptions of purpose to translate
these requirements, derived from the jurisprudential aspect of rule of law,
into the field of interpretation. Hence the presumptions that the purpose
of a statute arises from its ordinary language; that legislation does not seek
to introduce substantial changes casually; that a statute does not use words
needlessly, that identical words have identical meanings, and that different
words have different meanings; the presumption against retrospective ap-
plication of legislation; and the presumption of interpretive and normative
harmony between a statute and other statutes and between a statute and
the laws of the system. The jurisprudential aspect of rule of law also war-
rants a number of presumptions about the judiciary, like the presumption
that the purpose of legislation is to grant judicial powers to the judicial
branch and the presumption against negating the powers of the court and
against infringing on judicial independence.

The Jurisprudential Aspect and the Problem of Publicity: 
Considering External Circumstances

The jurisprudential aspect of rule of law requires laws to be public. Legal
texts must be publicized and known. There can be no secret legislation.
Not all publicized legislation, however, fulfills the rule of law’s require-
ments of publicity. The principle of publicity requires, in addition to the
publication itself, that the public be able to know, by reading the text, what
is permitted and what is forbidden, to plan its activities accordingly, and to
have its expectations of legality met. What does this mean for interpreting
a legal text? Some have claimed that considering sources external to the
text in order to learn about the text’s subjective purpose violates the prin-
ciple of publicity. This contention certainly has no place in the interpreta-
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tion of wills. There is no reliance interest worthy of protection, so there is
therefore no room to require publicity. As for contractual interpretation,
the external circumstances do not provide information about the intent of
one party but rather about the parties’ joint intent. What claim of public-
ity can a party raise in this context? Generally, requirements of publicity
apply to public documents like statutes and constitutions. In this latter con-
text, the requirement of publicity is more persuasive. As Lord Oliver writes:

every legislative enactment constitutes a diktat by the state to the citizen which
he is not only expected but obliged to observe in the regulation of his daily
life, and it is the judge and the judge alone who stands between the citizen and
the state’s own interpretation of its own rules. That is why it is so vitally im-
portant that legislation should be expressed in language that can be clearly un-
derstood and why it should be in a form that makes it readily accessible.120

As important as this argument is, it does not justify ignoring extrinsic
sources of purpose. Understanding the statute by reading it assumes pro-
fessional assistance, certainly in the case of complicated economic or social
legislation. Using professional assistance and modern technology that af-
fords ready access to primary legislative materials, one can consult legisla-
tive history easily and without excessive cost.121

Substantive Rule of Law and Purposive Legislative Interpretation

If rule of law were limited to its formal and jurisprudential meanings, it
could include corrupt law (lex corrupta), as well. Why glorify and protect
a piece of legislation that—publicly, certainly, generally, and prospec-
tively—gives the regime authority to violate human rights? Former Israeli
Supreme Court Vice President Haim Cohen correctly pointed out that rule
of law

does not just mean that the regime and those in power act according to law:
totalitarian governments also act according to the laws of their countries, laws
they themselves enacted for their own plans and purposes. The Nazi rulers
came to power according to law, and they committed most of their crimes
under legal authorization they hammered together for that very purpose. No
one would say that “rule of law” prevailed in Nazi Germany. No one would
disagree that a rule of outlaws prevailed.122
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It is a mistake to equate the principle of rule of law with the principle of
the legality of the regime, supplemented by jurisprudential requirements.
Dworkin’s “rule-book conception” of the rule of law is not enough.123

Rule of law must include an aspect that Dworkin calls the “right concep-
tion” of rule of law.124 There is no general agreement over the scope of
this concept. I think it derives from the very concept of democracy. Rule
of law mandates both formal and substantive democracy. For our purposes,
rule of law requires both majority rule (legislative supremacy) and human
rights (guaranteeing the system’s fundamental values). This is the origin of
my belief that rule of law means the proper balance between the individ-
ual and the collective. Rule of law is not just public order. It is social jus-
tice based on social order. Its formal and substantive aspects cannot be sep-
arated; there is a necessary connection between the two. Law exists to
guarantee normal social life, but social life is not a goal in itself. Rather, it
is a means to enable the individual to develop himself or herself. Society
exists for the good of its members, not for itself. Substantive rule of law is
the rule of law that constitutes the proper balance between, on the one
hand, society’s need for political independence, social equality, economic
development, and domestic order, and, on the other hand, the needs of the
individual, his or her personal liberty, and his or her human dignity.

With this rich and complex view of rule of law in mind, we return to the
constitutional considerations in statutory interpretation. We saw that democ-
racy requires legislative supremacy and recognition of fundamental values and
human rights. Rule of law considerations lead us to a similar result. Purposive
interpretation thus balances legislative supremacy with “proper law” that
takes human rights and the system’s fundamental values into account. No
harm is thereby done to rule of law. Indeed, the balance fully realizes it. Thus,
our need to understand the statutory purpose not just in its subjective sense
(legislative intent) but also in its objective sense (intent of the reasonable au-
thor and of the system) is consistent with the principle of rule of law. We do
no harm to the rule of law by preventing subjective purpose from applying
fully in every case in which there is highly credible information about it. Pur-
posive interpretation actualizes the rule of law by taking both subjective and
objective purpose into account in statutory interpretation.

The Role of the Judge in the Separation of Powers 
and in Purposive Interpretation

A central constitutional principle in any democratic regime is the principle
of separation of powers. According to this principle, the primary function
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of the judiciary is to adjudicate disputes. In order to do so, it must give
meaning to the legal text at the center of the dispute. Interpretation is
therefore a judicial activity. It binds the other branches of government and
individuals within the legal system. This constitutional status of the judge
in interpretation leads to the following conclusion: The author of the text
cannot determine its meaning. Determining the meaning of the text is the
task of the judge within the triad of powers. Of course, the author of the
text can create rules for its interpretation. The legislature, for example,
may set rules for interpreting statutes, contracts, and wills. Contractual
parties or a testator may set rules for themselves for interpreting the texts
they write. The individual act of interpretation, however, must leave the
judge with the independence to determine the meaning of the text ac-
cording to accepted rules of interpretation. Of course, the author of the
text may change the text if he or she is unhappy with the interpretation
that the judge gave it. But this change, even if it consists of a declaration,
is the creation of a new text, not an interpretation of the old one. Even
when a judge interprets a text according to the intent of its author, that
intent belongs to the purpose that the text must achieve (including ab-
stract intent), not the interpretation that its author gives it (in other
words, not according to concrete or interpretive intent).125 Hence my
claim that the interpretation that the executive branch gives to a statutory
provision does not determine a judge’s interpretation of the provision.126

The role of the judge is not to evaluate whether the executive branch’s
interpretation is reasonable. The judge must evaluate whether it is the
proper interpretation. It is the judiciary that has constitutional responsi-
bility for the content of the interpretation. It cannot delegate that respon-
sibility.127

There is no such thing as authentic statutory interpretation. The legis-
lature legislates, and the judge judges. Subsequent legislation does not in-
terpret prior legislation, although it may affect the way a judge interprets
the earlier legislation. A prior statute may influence the interpretation of a
subsequent statute; a subsequent statute may influence the interpretation
of a prior statute. A statute does not stand alone. It is part of an ongoing
process of legislation. That does not, however, lead us to authentic inter-
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pretation. The legislature’s interpretive assumption at the time it enacts a
new statute does not bind the judge.

What does this teach us about the proper system of interpretation? Does
it answer the questions of whether legislation should be interpreted ac-
cording to its purpose, and what the relationship is between subjective and
objective purpose? These questions—arising in the context of a discussion
of the role of legislation in the separation of powers—recur in the context
of a discussion of the role of the judge in the separation of powers. Two
models compete to answer the questions. The first is the agency model,
and the second is the partnership model. I will discuss each and then eval-
uate what each has to teach about the role of the judge as an interpreter.

THE AGENCY MODEL AND ITS INFLUENCE ON INTERPRETATION

According to the agency model’s view of the separation of powers, the
judge acts as the agent of the legislature.128 He or she must follow the
legislature’s instructions.129 The legislature sets policy that the judge must
implement. Posner analogized the position of the judge to the position of
a subordinate officer who must execute his or her superior’s orders.130

This model supports a subjective system of interpretation—based on leg-
islative supremacy—that seeks to interpret the text of the statute accord-
ing to the intent of its author. When that intent is unknown, the model
supports an objective approach, in which the judge asks himself or herself
what interpretation the author of the statute would have wanted, had he
or she thought about the issue. This is the system of “imaginative recon-
struction.”

I do not think the above model appropriately reflects the role of the
judge as interpreter. The model is inappropriate for three reasons: First, a
judge is certainly not the agent of the legislature.131 Both judge and leg-
islature are organs of the state. There is no agency relationship between
judge and legislature or between judge and state. Organ theory—not
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agency theory—best explains these relationships. Second, legislation is not
to be understood as the command of a sovereign. Our understanding of
law and jurisprudence has developed beyond Austin’s scholarship132 ad-
vocating the command model. Legal norms are complicated and elude the
simple image of command.133 Third, the agency model expresses one as-
pect of democracy, namely legislative supremacy. It does not express other
crucial aspects of democracy, like fundamental values in general, and hu-
man rights in particular.134 The agency model reflects a formal view of
democracy and rule of law. It does not express the richness of substantive
democracy and substantive rule of law. It therefore cannot reflect the full
complexity and scope of the judicial role in statutory interpretation. Such
role is not limited to fulfilling the commands of the legislature. It is much
broader, concerned with understanding the statute as part of the legal sys-
tem by integrating it into the law and understanding the judicial role in
statutory interpretation as part of the judge’s role in creating law and pro-
tecting democracy. The partnership model expresses these principles more
appropriately.

THE PARTNERSHIP MODEL AND PURPOSIVE INTERPRETATION

If the judge is not an agent who must obey the orders of his or her princi-
pal (the legislature), what does the principle of separation of powers teach
us about the role of the judge in interpreting legislation? I favor viewing
the judge as a partner135 in the legislative project.136 Dworkin said as much
in noting that a judge:

will treat Congress as an author earlier than himself in the chain of law, though
an author with special powers and responsibilities different from his own, and
he will see his own role as fundamentally the creative one of a partner con-
tinuing to develop, in what he believes is the best way, the statutory scheme
Congress began.137

T H E  T H E O R E T I C A L  B A S I S 249

132 J. Austin, The Province of Jurisprudence Determined and the Use of the Study of Juris-
prudence 1 (H.L.A. Hart ed., 1954).

133 J. Raz, The Concept of a Legal System: An Introduction to the Theory of Legal System
(1970).

134 C. Sunstein, supra p. 13, note 31 at 423, 438.
135 The agency model does not authorize consultations between judge and legislature. The

metaphor of “partnership” should not lead to any kind of contact. In the context of a dispute
awaiting adjudication, the partnership model does not infringe on the independence of the
judiciary and its status as the authorized interpreter of the statute.

136 Eskridge, supra p. 238, note 91 at 330. See also M. Dorf, “Foreword: The Limits of
Social Deliberation,” 112 Harv. L. Rev. 4, 19 (1998).

137 Dworkin, supra p. 13, note 33 at 313. See also R. Dworkin, Freedom’s Law: The Moral
Reading of the American Constitution 1–38 (1996).



While I do not accept every detail of his approach, Dworkin accurately de-
scribes the judge’s role in statutory interpretation, reflecting a more com-
prehensive view of the role of the judge in creating law. In my view, both leg-
islature and judge must bridge the gap between law and society, and protect
democracy. To do so, they create law. For the legislature, it is a primary task.
The legislature directly creates law. The judge’s primary task is to adjudicate
disputes. Creating law (“judicial lawmaking”) and protecting democracy are
incidental side effects of adjudicating a dispute.138 Judicial lawmaking stems
from the act of judging, and it has no existence independent of that act. The
judge and legislature are partners in creating law. The partnership changes
according to the kind of the judicial lawmaking. Within the common law
project, the judge is the senior partner.139 The legislature’s role is secondary,
mostly expressed in making corrections, via legislation, to the common law
project. In statutory interpretation, the legislature is the senior partner, and
the judge is the junior partner.140 Payne made a similar point:

The proper office of a judge in statutory interpretation is not, I suggest, the
lowly mechanical one implied by orthodox doctrine, but that of a junior part-
ner in the legislative process, a partner empowered and expected within cer-
tain limits to exercise a proper discretion as to what the detailed law should
be.141

In both cases, the judge fulfills his or her role in a democracy—a role that
obligates him or her to bridge the gap between law and society and to pre-
serve and realize democracy.

There is a lot of similarity between these two tasks—interpretation and
creating common law.142 In both tasks, the judge creates law using limited
judicial discretion. No credible legal theory clings to the claim that judicial
activity is merely declarative.143 Montesquieu’s view that the judge is the
“mouth” of the legislator is no longer accepted. Similarly discredited is
Blackstone’s view that common law is about uncovering and declaring laws
hidden in the recesses of the system.144 In creating law, in both senses, a
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judge must mediate between law and society. In engaging in this “judicial
lawmaking”—in both common law and interpretation—a judge must pre-
serve democracy, maintaining and developing human rights, and actualiz-
ing the rule of law. Of course, the judicial act of creating law differs substan-
tially between common law and statutory interpretation. In interpretation,
a judge does not create the normative text but rather gives it meaning. The
legislature creates the message; the judge adds the final touches. The judge
is therefore the junior partner. But the judge is not an agent following or-
ders. He or she does not simply carry the statutory provisions into prac-
tice; the judge must ensure—just as when developing common law—that
he or she gives the legislation a meaning that accords with the fundamen-
tal views of society and of law. The judge must guarantee that there is no
conflict between the provisions of the statute being interpreted and its im-
mediate and distant environment, and that there is normative harmony
within the system.

Of course, the relative freedom given to judges in statutory interpreta-
tion is far more limited than the freedom they enjoy in developing com-
mon law.145 Judges cannot give the text of a statute a meaning that its lan-
guage cannot bear. This restriction does not exist in developing common
law. In addition, judges must give the text a meaning that realizes the (ab-
stract) intent of the legislature. A similar restriction—as in realizing the
(abstract) intent of the judges who adjudicated in the past—does not exist
in the common law. Even within this limited creative activity—in which the
judge acts as the legislature’s junior partner “interstitially”146—the judge
must maintain loyalty to the system as a whole. Judges must, to the extent
possible, make sure that the meaning they give the language of the statute
integrates into the system’s general structure and basic values and view-
points. Judges therefore give expression, in statutory interpretation, to the
objective purpose of the statute. The partnership model recognizes both
legislative intent and the intent of the system as appropriate interpretive
criteria; the junior partner must take both into consideration in interpret-
ing a statute.

This holds true for texts in both public and private law. The judge is the
“junior partner” of the testator and of the contractual parties. Making the
will and forming the contract are private matters. Interpreting the text cre-
ated is a public matter for the judge. It is his or her part in the “project of
the will” and the “project of the contract.” Judges do not create the will
or contract, but they interpret what private actors create. This is their role
in the “separation of powers” between the judiciary and private individu-
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als. The individual is the legislator. The will is the law according to which
the testator’s property will be distributed after his or her death. The con-
tract is the law that the parties created to regulate their relationship.147

They are the authors of the text. They set the policy. The judge interprets
their text. The agency model, however, misstates the junior nature of the
judge’s role. The judge is not the agent of the testator or the parties to a
contract. The judicial role is far more complicated. As is the case for pub-
lic law texts, in interpreting private law texts, judges must ensure that the
text takes on a meaning that accords with the fundamental views of law and
society and protects democracy. The testator made a will so that the legal
system would enforce it. The parties to a contract formed the contract to
obtain the assistance of the legal system in enforcing it. Judges are the long
arm of the law. In interpreting wills and contracts, they should give ex-
pression to the relationship between the individual text and the system as
a whole. In other words, they should give expression to the objective pur-
pose of wills and contracts.

The Role of the Judge and Public Confidence in the Judiciary

Public confidence in the judiciary is an important constitutional consider-
ation for any system of interpretation.148 Such confidence is crucial to any
democracy. De Tocqueville is credited with saying that without public con-
fidence, judges are impotent.149 De Balzac correctly noted that the lack of
public confidence in the judiciary is the beginning of the end of society.150

Without public confidence, there can be no independent, objective judi-
ciary. Justice Frankfurter made this point with the following comment:
“The Courts’ authority—possessed of neither the purse nor the sword—
ultimately rests on sustained public confidence in its moral sanction.”151

I also noted the importance of public confidence in a case before me:

Public confidence is a necessary condition for the existence of an independent
judiciary. It is public confidence that the judiciary is doing justice according
to law. It is public confidence that judging is done fairly and neutrally, treat-
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ing parties equally and without the hint of personal interest in the result. It is
public confidence that the judiciary operates with a high level of morality.
Without public confidence, the judiciary cannot act . . . public confidence in
the judiciary is the most valuable asset the judiciary has. It is also one of the
most valuable assets the nation has.152

The need to ensure confidence does not mean the need to ensure popu-
larity. The need for public confidence is the need to create a feeling among
the public that judges act objectively, applying the laws neutrally, accord-
ing to the system’s fundamental values; that judicial activity advances the
national credo and not judges’ own personal credos; that judges are not
party to the state’s power struggles, and that they do not fight for their
own power but rather to keep democracy intact. Public confidence does
not require public agreement with judicial decisions, but rather public con-
fidence in the integrity of those decisions. When judges do law, not just the
parties, not just the law, but judges themselves stand on trial.153 In their
judicial opinions, judges account for their own actions. As I said in one
case, “When we [ judges] sit at trial, we also stand on trial.”154

Public Confidence in the Judiciary and Purposive Interpretation

A system of interpretation that allows judges to realize their own intent
would undermine public confidence in the judiciary. A public that believes
judges follow their own personal credos will lose confidence in the judi-
ciary.155 Public confidence in the judiciary will increase, however, if judges
achieve the purpose at the core of a statute. That purpose is not subjective
to judges. It is not a judicial creation. It is not “like nitrogen out of the
air.”156 It is a legal construction done according to interpretive rules and
principles that bind judges. The subjective and objective understandings of
purpose are also binding legal constructions. When judges bridge the gap
between law and society and protect democracy, they increase public con-
fidence in the judiciary. Further, public recognition that interpretive activ-
ity is not mechanical, and that it can answer contemporary problems, will
increase public confidence in the courts.

Law, then, avoids the danger of obsolescence, and the gap between it
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and society narrows. A system of interpretation that freezes legal develop-
ment, allows the past to dominate the present, and undermines the deli-
cate balance at the foundation of democracy, will undermine public confi-
dence in both judging and law. This is true of interpreting texts in both
public and private law. It is important that the public feel that the judge’s
interpretation of a will or contract is done according to law, not according
to his or her subjective views on what is appropriate and desirable. The tes-
tator made a will, believing that his or her property would be divided ac-
cording to his or her intent. The public will have confidence in judging if
the judge interprets the will according to the intent of the testator. The
same is true of contractual parties, who expect an interpretation according
to their joint intent. In the absence of information about authorial intent,
judges interpret texts according to the intent of the reasonable author and
of the system. In the latter case, judges will strengthen public confidence
in judging if they achieve justice, fairness, and integrity.

Constitutional and Systemic Structure and Purposive Interpretation

A legal norm does not stand alone—it integrates into the existing legal
framework, becoming part of the systemic and constitutional structure. It
is important for interpretation to make sure that the norm extracted from
the text integrates into the constitutional and systemic structure as best as
possible. Interpretation should aspire to normative harmony within the sys-
tem, so that the system’s parts work in harmony and prevent internal con-
flict between different norms. In that way, the system can achieve its con-
stitutional objectives. This aspiration applies to the interpretation of all
legal texts. It is less pronounced in the interpretation of private law texts,
but it is present nonetheless. A will and a contract—like a statute and a con-
stitution—are legal norms. They must be woven into the general consti-
tutional and systemic fabric. They draw life from the statutes that regulate
their activity. Their objective purpose helps them integrate into these
statutes and into the general law. Purposive interpretation’s consideration
of the intention of the system allows private law texts to integrate into the
general systemic framework.

The need for such integration—and thus the need to consider the con-
stitutional and systemic structure—is particularly acute in the interpreta-
tion of a statute or constitution. A piece of legislation is not the one-time
act of a temporary legislature. It is one brick in the structure being built by
a permanent legislature. A statute is woven into the legislative fabric. Leg-
islation as a whole is woven into the systemic fabric. Understanding a
statute or constitution must take place against the background of legisla-
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tion, law, and the legal system as a whole. Interpreting a statute or consti-
tution requires consideration of the character and structure of the system
and the structure of the regime. Interpreters cannot limit themselves to just
the text being interpreted. They must look at the system as a whole. Their
“horizon” is not just the statute or constitutional provision being inter-
preted, but the system as a whole—its understandings, perspectives, and
constitutional foundations. Hence the view that a judge interpreting a sin-
gle provision in a statute interprets legislation as a whole, and a judge in-
terpreting a single constitutional provision interprets the constitution as a
whole. The norms in the system and the system itself are integrated tools.
As Fuller noted,

Those responsible for creating and administrating a body of legal rules will al-
ways be confronted by a problem of system. The rules applied to the decision
of individual controversies cannot simply be isolated exercises of judicial wis-
dom. They must be brought into, and maintained in, some systematic inter-
relationship; they must display some coherent internal structure.157

I noted that a statute is a creature of its environment. The environment
of a statute or constitution includes the structure of the entire system and
regime and the totality of its basic constitutional assumptions.158 True,
a legislature may seek to change direction and disentangle from the 
fabric of the system. This desire, of course, raises questions about the con-
stitutionality of the resulting statute, but it also raises questions of mean-
ing. A legislature that tries to make such a change—even if it is consti-
tutional—must say so clearly and unequivocally. An interpreter need not
take for granted that such change is the purpose of the statute. The nat-
ural assumption, expressed in the presumptions about the objective pur-
pose of every statute, is that the legal system grows organically and 
develops gradually. We assume evolutionary, not revolutionary, develop-
ment.159 Legal development is continuous, preserving the thread run-
ning through the past, present, and future. In interpreting every statute
or constitution, judges should view themselves as continuing the tradi-
tion of an existing system. That is Dworkin’s apt image of each judge
writing a chapter in the infinite book of law, a chapter that must integrate
into the story as a whole.160
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Fundamental Constitutional Values and Purposive Interpretation

The interpreter of any legal text must integrate it into the constitutional
structure of the democracy and the system’s fundamental values. These val-
ues reflect the constitution’s democratic character, the basic values and as-
pirations of the legal system, and its constitutional law. They constitute its
credo and the environment of every legal norm. They are the normative
umbrella spread over every piece of legislation. Sometimes, these values are
part of the intent of the author of the text (subjective purpose). They are
always part of the intent of the reasonable author and of the system (ob-
jective purpose). They reflect the pre-understanding with which the inter-
preter approaches his or her work. They express the background assump-
tions at the base of the legal system.161 This approach plays a central role
in interpreting constitutions and statutes, but it applies to the interpreta-
tion of every legal text. We assume, based on the various presumptions of
purpose, that a statute actualizes constitutional values. A specific legislature
that wants to deviate from this fundamental system must express that de-
sire explicitly and unequivocally, in the language of the statute. An in-
terpreter should not assume that a particular text seeks to deviate from 
fundamental constitutional principles. To the contrary, the interpretive as-
sumption—and it is the objective purpose of every text, expressed in the
presumptions of objective purpose—is that the text of a statute is designed
to realize democracy and the fundamental principles of the system, not to
deviate from them.

A statute should thus be interpreted against the background of institu-
tional principles, justice, and human rights. When fundamental constitu-
tional principles clash, as they inevitably do sometimes, a judge resolves the
conflict through a balance that constitutes the normative environment for
interpretation. Purposive interpretation fulfils this task by its view of the
system’s fundamental values as a central component.

Fundamental Constitutional Values and the Purposive Interpretation
of Private Law Texts

Fundamental constitutional values do not just apply to the interpretation
of public law texts. They are generally applicable, including to the inter-
pretation of wills and contracts. Wills and contracts are not created on a
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desert island. They assume the existence of a society. They are part of a
complicated system of relationships which influences them and which they
influence. They assume the existence of a legal system of which they are an
integral part. Wills and contracts do not just express the autonomy of the
private will. They are legal norms that activate the power of the state
through the court system. They activate the court system in dividing prop-
erty upon the death of the testator or in providing remedies for breach of
contract. Professor Cohen outlined the process in the 1930s, in a well-
known article.162 Professor Zamir described Cohen’s approach:

The role of contract law is not to let the parties do as they wish, but to put
the legal enforcement mechanism of the state—judges, court officers, and the
police—at the service of one party against the other. This enforcement power
need not be exercised in each and every case. It suffices that there are some
cases in which it is exercised for its potential threat to be taken into account
by the parties. Put differently, contract law puts the sovereign power of the
state at the disposal of one party, thereby giving that party limited sovereignty
over the other party.163

Zamir’s description emphasizes the social nature of the contract, exposing
the need to weave it into the fabric of the legal system’s values. The testa-
tor and contractual parties are not satisfied with just the text they have cre-
ated. They seek to involve the state in the text’s chronicles and develop-
ment. They seek to involve the courts in the execution of the will and the
enforcement of the agreement or the award of damages for its breach.
Hence the need to connect these texts to the values and principles of the
system.

The interpretation of a will or contract must take into consideration the
legal system in which it was created. Contracts and wills are creatures of
their environment. This environment includes not just the circumstances
of the text’s creation, but also the “normative circumstances.” The nor-
mative circumstances are “wider circles of accepted values, fundamental
objectives, and basic standards.”164 They are circles of statutes, beginning
with the statutes “close” to the will (statute of succession) and the type of
contract (like leasing statutes for a lease) and including the system’s fun-
damental values. Those values permeate every will and contract. That is
why we must interpret a will or contract according to principles of reason-
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ableness, fairness, justice, and equality. In interpreting these texts, we must
aspire to integrate them into the general law of the democratic legal sys-
tem, to achieve normative harmony. We must give them a meaning con-
sistent with the public interest. Subjective purpose and the presumptions
derived from it are inadequate to the task; we must also resort to objective
purpose and its presumptions, which apply so long as the intent of the au-
thor does not contradict them. Purposive interpretation achieves this goal.

Autonomy of the Private Will and Purposive Interpretation

The individual’s right to free will is both a central human right and one of
the most important fundamental values. An individual’s right to “breath-
ing space” to express himself or herself, without being hindered by the state
or by other individuals, is at the core of human rights. All democratic legal
systems make the autonomy of the private will a central constitutional
value. It derives from human dignity and property rights. It finds expres-
sion in the interpretation of all legal texts. Its position in the interpretation
of public law texts (constitutions and statutes) is, however, somewhat com-
promised. We do not justify the need to consider the intent of the consti-
tutional framers or of the legislature with the need to realize the autonomy
of their will but rather with arguments about the structure of government
and fundamental values.

In wills and contracts, however, the autonomy of the private will plays a
central role. A will is the ultimate expression of that autonomy. Within the
bounds outlined by law, the individual is his or her own master, the “leg-
islator.” Individuals—and not the state—determine what to do with their
own property after their death. The state’s job is to ensure that the testa-
tor’s intent is within the bounds of the law, and that it is expressed as re-
quired. Beyond that, the state leaves individuals to order the division of
their property as they choose. These characteristics of wills teach us that
actualizing the intent of the testator (subjective intent) is the central aim
in interpreting a will. No other parties have legally protected interests.
There is no reliance interest. Hence the centrality of the testator’s intent
in interpreting a will.

Nevertheless, it is not the only factor to be considered. If it were, how
would we interpret a will when the testator’s intent is unknown or does not
help us understand the will? Like every legal text, a will is a creature of its
environment. The constitutional and systemic structure and the funda-
mental values apply in its interpretation, too. I therefore claim that the goal
of interpreting a will is not to realize the intent of the testator. The goal is
to achieve the purpose at the core of the will. The primary—but not ex-
clusive—determinant of this purpose is the testator’s intent. The will’s 
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objective purpose, however, plays a secondary but nonetheless important
role. Purposive interpretation takes these factors into account.

The same is true of contractual interpretation. The individual’s freedom
to enter into a contract and to determine the content of the contract de-
rive from the autonomy of the private will. Some legal systems consider
these two freedoms—two aspects of freedom of contract—to be constitu-
tional rights. They derive from human dignity and property rights. Realiz-
ing freedom of contract is central to contractual interpretation. The goal
of contractual interpretation is therefore to actualize the joint intent of the
parties. It is pointless to view realizing the real intent of the parties as the
basis for a contract, only to ignore it in giving meaning to the agreement
they create. As in a will, however, the joint intent of the parties is not the
be-all and end-all. Such intent cannot always be identified; it is not always
relevant to resolving the judge’s interpretive problem. Sometimes, a third
party’s reliance interest must be considered. Above all, however, a contract,
too, is a creature of its environment. The constitutional considerations I
mentioned apply to contractual interpretation, too. These considerations
find expression in the application of objective purpose to the interpretation
of every will—and hence the importance of purposive interpretation in law.
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C H A P T E R  E L E V E N

Purposive Interpretation and Its Critique 
of Other Systems of Interpretation

1. PURPOSIVE INTERPRETATION AND SUBJECTIVE SYSTEMS 
OF INTERPRETATION

Subjective Systems of Interpretation (Intentionalism)

Subjective systems of interpretation tell an interpreter to give a text the
meaning that actualizes the intent of its author. These systems accord well
with similar theories from the field of literature. According to Hirsh’s the-
ory, for example, there is only one valid interpretation, the one that un-
covers the meaning that the author of the work sought to give it. Such
meaning is fixed and static.1 Intentionalist systems in law take a similar ap-
proach.2 They differ over the level of abstraction at which they consider
the historic intent of the text’s author. They also disagree over the sources
from which authorial intent should be learned, and the preconditions that
must exist before resorting to those sources. The rhetoric of both common
law and civil law systems often refers to intentionalism, debating the ad-
missibility of the original intent of the founding fathers, the intent of the
legislature, the intent of the contractual parties, and the intent of the tes-
tator as criteria for interpreting constitutions, statutes, contracts, and wills.
Subjective systems of interpretation would seem to prevail over objective
systems, at least, in the rhetoric.

Critics of these systems contend that there is no intent, or that it cannot
be identified, and that the search for it is a fiction.3 I reject this criticism.
Certainly, there are instances in which we can identify a person’s intent.
Courts do it all the time in most branches of law (like criminal law, for ex-
ample, which imposes sanctions based on the perpetrator’s mens rea).

1 E.D. Hirsh, Validity in Interpretation (1967); E.D. Hirsh, The Aims of Interpretation
(1978).

2 Intentionalism is distinct from originalism. According to the former, a text should be in-
terpreted according to the subjective intention of its author. According to the latter, a text
should be interpreted according to the (objective) understanding that readers had of it at the
time it was written. This is a substantial difference that is not always noted. Scalia, for exam-
ple, is an originalist, not an intentionalist.

3 Supra p. 130.



There is no particular problem in identifying the intent of a testator, the
joint intent of parties to a contract, or the intent of a government official
who enacts a regulatory order. In the context of interpreting contracts and
wills, courts have been identifying this intent for centuries. The criticism is
reduced to the problem in identifying the intention of a collective body
(like a constitutional assembly or legislature).4 The problem is legitimate
but not fatal. It is not true that we can never pinpoint the intent—or, more
precisely, the joint intent, based on compromise—of a collective body.
True, it is sometimes difficult and even impossible to identify intent, but
that does not mean that subjective systems of interpretation never apply.

Hermeneutics, primarily literary hermeneutics, provides another source
of criticism of subjective interpretation. Some hermeneutic scholars claim
that authorial intent is not an interpretive criterion. They talk of the “fail-
ure of intent.” I reject this critique, too.5 For every hermeneutic scholar
who opposes considering intent, there is a hermeneutic scholar who says
interpretation consists precisely of understanding a text according to au-
thorial intent. Hermeneutic analyses of literary or musical interpretation
should not determine what kind of system of interpretation is proper in
law. Hermeneutic studies do play a role in formulating a system of legal in-
terpretation, but they cannot determine what system is appropriate. The
answer to that question lies in the field of law itself—specifically, in the ap-
propriate constitutional considerations.6 We begin with the theories of Raz
and Marmor, and the critique of them. We will then turn to flaws in sub-
jective systems of interpretation and the reasons to prefer purposive inter-
pretation.

The Intentionalist Theory of Raz and Marmor, 
and the Idea of Authority

Raz argues that a statutory legal text should be given the meaning that re-
alizes the intent of its creator.7 The basis of the theory is inherent to the
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idea of authority. An interpreter should consider the intent of the text’s au-
thor because people are subject to that author’s authority. The justification
for taking the intent of the author into account derives from the justifica-
tion for the author’s authority over others. Raz writes:

To give a person or an institution law-making powers is to entrust them with
the power to make law by acts intended to make law, or at least undertaken
in the knowledge that they make law. It makes no sense to give any person or
body law-making power unless it is assumed that the law they make is the law
they intended to make.8

Raz calls this the authoritative intention thesis. According to him, a col-
lective body (like a legislature) has intentions, and the constitution deter-
mines whose intentions should be taken into account. From Raz’s per-
spective, the importance of intention finds expression in the fact that an act
can be considered legislative only if it was intended to be so. Legislation,
furthermore, requires not just the intent to legislate but also awareness of
the content of the legislation. It is both necessary and sufficient for a leg-
islature to intend for the content of a bill to become law. Raz writes:

A person is legislating (voting for a Bill, etc.) by expressing an intention that
the text of a Bill on which he is voting will—when understood as such texts,
when promulgated in the circumstances in which this one is promulgated, are
understood in the legal culture of this country—be law.9

Raz is aware that the requirement is minimal. It does not require a legisla-
ture to understand the content of the statute; it only requires awareness of
the act of legislation and the ability to know, after consulting the conven-
tions of the legal culture, the meaning of the legislation. Of course, a legal
system can add to these requirements, mandating further intentions. For
example, a statute may be given a meaning that does not accord with the
original intention, once it becomes clear that the statute has not produced
the results expected of it. There is sometimes no choice but to stray from
these minimum requirements, as when the authority is based on the prin-
ciple of coordination, or when the statute is old. Summarizing this view,
Raz writes:

While the theory of authority shows that the legitimacy of legislated—that is,
authority-based—law depends on it being interpreted in accordance with its
author’s intentions, the guide to interpretation which the theory of authority
indicates is reliance on the conventions for interpreting legislative texts of the
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kind in question prevailing in the legal culture when the legislation in ques-
tion was promulgated. Intention legitimates, but conventions interpret.10

In my view, Raz’s intentionalist approach is too minimalist. Legislative
supremacy requires us to consider legislative intent. This requirement is
not satisfied by considering merely the intention to pass a statute. It also
requires us to try to achieve the policies and objectives at the core of the
statute. Raz’s approach does not provide a strong enough basis for con-
sidering intent in statutory interpretation.

Marmor, who bases his own work on Raz’s concept of authority,11 pro-
vides a stronger foundation—if within narrower bounds—for the impor-
tance of authorial intent in interpreting a work. Marmor continues along
Raz’s line of thought,12 which is limited to statutory interpretation.13 He
outlines two ways of understanding the legitimacy of authority. The first is
inherent to the concept of expertise. We assume that those who wield au-
thority are experts in the fields in which they make decisions. The second
is inherent to the concept of coordination. We assume that wielders of au-
thority take positions that allow them to solve problems of coordination.
Marmor justifies using authorial intent for the first reason:

Suppose one acknowledges the authority of one’s doctor, considering him the
best available expert on the relevant medical problems. Now, suppose further
that the doctor’s medical prescription is ambiguous, as there happen to be two
different medicines which fit it. Under normal circumstances, attempting to
clarify the doctor’s intention would be the most sensible thing to do.14

Marmor, however, does not recognize the authority inherent to the con-
cept of coordination. He sees no reason to consult the intent of the wielder
of authority because “the person in authority was not presumed to have a
better access [sic] than the subjects themselves to the reasons on which they
should act.”15 Marmor adds that even where the authority figure is an ex-
pert, his or her intentions do not carry absolute weight.16 In this context,
one should consider the level of expertise. Marmor notes that sometimes
other factors outweigh the intent of the authority figure as the right stan-
dard for making the decision:
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One’s reasons for complying with the judgements of one’s physician are con-
fined to those considerations which apply to the questions of the most ap-
propriate medical treatment. They should not include reasons which are not
based on expertise, like, for instance, the reasons involved in a decision to
commit suicide instead of taking the treatment.17

Marmor argues that as more time elapses between the decision of the per-
son in authority and the time of interpretation, the justifications for con-
sidering the intent of the authority figure, based on his or her expertise,
weaken. “The more ancient a law is the more suspicious one has to be of
the relevance of the legislators’ intentions.”18

WALDRON’S CRITIQUE AND THE COUNTER-CRITIQUE

Waldron has criticized Raz’s early work and Marmor’s approach.19 He em-
phasizes, inter alia, that the model that Raz and Marmor suggest is suit-
able for an individual who holds power. It is appropriate for a statute cre-
ated by a single author. However, the model is not at all suitable for modern
legislation:

[M]odern statutes are not the products of single expert authors. They are pro-
duced by the deliberations of large multi-member assemblies whose claim to
authority in Raz’s sense (if indeed they can make any such claim at all) con-
sists in their ability to integrate a diversity of purposes, interests, and aims
among their members into the text of a single legislative product.20

Waldron believes that while each member of the legislative body has an in-
tent, the collective body does not necessarily have a similar intent for the
product it has created. All that the collective body produced is the statute
itself: “Beyond the meanings embodied conventionally in the text of the
statute, there is no state or condition corresponding to ‘the intention of the
legislature’ to which anything else—such as what particular individuals or
groups of legislators said, wrote, or did—could possibly provide a clue.”21

Only the language of the statute is canonized—not the shared worldviews
of the members of the legislative body or their sense of a common goal.

This critique is well placed, but it does not delegitimate considering leg-
islative intent in at least some cases.22 I agree that a collective body like a
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legislature does not possess intent in the way that an individual does. In-
stead of individual intent, an interpreter should look for the goals, social
changes, and aims upon which members of the legislative body agreed.
Such agreement exists and can be identified.23 Farber put it well in noting
that “Individual members of Congress may have had inconsistent motives
for favoring the adoption of certain statutory language, but the adoption
of that language itself generally indicates a purpose to enact a statute spec-
ifying a certain domain in policy space.”24 This agreement may not be part
of the statute, but it constitutes a criterion for understanding the statute.
Again, intent is not the only criterion, and it is not always decisive, but Wal-
dron’s critique cannot delegitimate considering joint intent, when it can
be identified. In any case, Waldron—perhaps intentionally25—fails to pro-
pose a proper system of understanding a statute.26 I think Waldron’s cri-
tique of considering authorial intent in interpreting a work misses the mark.

PURPOSIVE CRITIQUE OF INTENTIONALISM

I will now suggest a critique of the intentionalist approach from another
direction, with three primary components: First, I claim that most subjec-
tive systems are not really “subjective” at all because they do not investi-
gate the actual will of the author; second, I claim that no subjective system
of interpretation can serve as the sole criterion for interpreting a statute;
third, I claim that the perspective that all subjective theories—and their
critics—adopt toward the text is too narrow. We should consider a text as
part of the totality of the system.

Intentionalism Is Not Really Subjective

“True” subjectivity focuses on the true intent of the author.27 Only the
text itself (according to extreme literal-subjective systems) or the text and
the circumstances surrounding its creation (according to other subjective
systems) can provide information about this intent. In contrast, “pseudo”-
subjectivity or “unreal” subjectivity employs the rhetoric of authorial in-
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tent, but in practice looks for how a reasonable reader would understand
the intent of the author.

Since the nineteenth century, English law has adopted a “pseudo”-sub-
jective approach to interpreting all legal texts. Courts use the rhetoric of
the intent of the text’s author, but by this they mean the intent of the rea-
sonable author. Describing the English approach, Steyn said that “It can-
not aim to discover what the parties to a contract or the collective body of
individuals constituting the legislature subjectively intended.”28

American law uses both real and pseudo-subjective approaches in inter-
preting contracts,29 although the trend favors “real” subjective intent, as
expressed by the Restatement (Second) of Contracts.30 The picture is no
clearer in the field of statutory interpretation, although there is evidence
of a search for the true intent of the legislature, including permission and
even a requirement to consult legislative history. There are also opposing
arguments that favor looking for the intent that can be reasonably attrib-
uted to the legislature. Expressing the latter view, Scalia writes, “The evi-
dence suggests that, despite frequent statements to the contrary, we do not
really look for subjective legislative intent. We look for a sort of ‘objecti-
fied’ intent.”31 It is not easy to pin down the American approach. I will ex-
amine subjective systems that are only pseudo-subjective in the context of
objective systems of interpretation. The rhetoric of these systems is mis-
leading. They are subjective in words but objective in practice.

My theory leaves room for considering the real intent of the author of a
text (subjective purpose). This is the actual, “true” intent.32 It is not
pseudo-intent; it is not hypothetical intent; it is not the intent of a reason-
able person. The hypothetical intent—the intent of the reasonable au-
thor—is another component, in addition to, and not instead of, the sub-
jective component.

Intentionalism Does Not Solve All Interpretive Problems

The second flaw of intentionalism is that it does not provide a solution to
all the interpretive problems that the judge faces. It does not meet the con-
dition of efficacy.33 Often, it is impossible to know what the intent of the
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author(s) was. Studying the work does not reveal the intent of the author,
and the external circumstances do not point to a credible, certain, and clear
intent. Sometimes, even when intent can be identified, it is not relevant to
resolving the interpretive problem before the judge. Sometimes, the inter-
preter finds a few intentions, at various levels of abstraction, that are in-
consistent with each other. This latter case may be an inadvertent result of
sloppy drafting, or it may be deliberate. In each of these cases and in many
others, the criterion of “authorial intent” is inadequate to complete the 
interpretation.

This flaw originates in the nature of natural language, on the one hand,
and the limits of human thought, on the other. The author of the text can-
not—and usually does not want to—supply a detailed list of situations to
which the legal norm extends. He or she chooses a generalization, which
will inevitably be ambiguous or vague. To resolve the interpretive problem
inherent to language, subjective interpretation refers an interpreter to the
intent of the author. However, because of human limitations, such intent
cannot extend to all future situations. Even if we project the intent at a high
level of abstraction, looking for the generalization to which the author as-
pired, we cannot always use it to solve the interpretive problem. Sometimes
the author did not aspire to an abstract level of generalization, envisioning
only the cases that had surfaced at the time he or she created the text.
Sometimes, the author envisioned a general purpose, but life is too com-
plex to be captured by a generalization, and the interpretive problem may
be beyond the limits of the generalization. In these and other cases, inten-
tionalism falls short, leaving the interpreter without a solution to his or her
interpretive problem. In these situations, the interpreter must abandon the
true intent of the author and move on—consciously or unconsciously—to
hypothetical intent.

Intentionalism Fails to View the Text as Part of the System

The third flaw in intentionalism is that it fails to view the text being inter-
preted as a creature of a changing environment. It is insensitive to the ex-
istence of a legal system and democratic regime in whose framework the
text operates. It views the text being interpreted as a fossilized creature,
standing alone. If a legal system’s law began and ended with a single statute,
we could justify intentionalism. But a legal system contains a panoply of
legal norms that influence each other. Interpreting statute X according to
the intent of its author at the time of enactment, while interpreting statute
Y according to the intent of another author, at a different time, would cre-
ate disharmony. It would freeze the meaning of each statute to the four cor-
ners of its text, without reflecting the system as a whole. Intentionalism does
not and cannot integrate the individual text into the legal system as a whole.
It does not allow the meaning of the text to develop as the legal system de-
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velops. It fails to view the text as one of the units comprising the legal sys-
tem. It freezes the meaning of the text to the historical point in time of its
creation, sometimes rendering it irrelevant to the meaning of the text in a
modern democracy. The legal text ceases to fulfill its aim. The judge be-
comes historian and archaeologist,34 ceasing to fulfill his or her own aim in
society as a bridge between law and society’s changing needs and as a de-
fender of democracy. Instead of looking forward, he or she looks backward.
The judge becomes sterile and frozen.35 Stasis36 replaces dynamism.37 Law
solves the problems of the past but is helpless before the problems of the
future. It ceases to deal with life’s needs. It becomes distant from the sys-
tem’s fundamental values and democratic principles. Instead of partnership
between author and interpreter, the interpreter becomes subordinate to the
historical author—a subordination incompatible with the principles of sep-
aration of powers and proper democracy.

Purposive Interpretation’s Satisfaction of the Conditions 
for Proper Interpretation

Purposive interpretation avoids the three flaws discussed above. The com-
ponents of purposive interpretation—language, purpose, discretion—
allow it to give a legal text a meaning in every circumstance. The influence
of authorial intent varies by circumstance, but it always plays some role in
interpreting the work. The intent of the author must project—with vary-
ing levels of force, depending on the type of text—onto the meaning of
the text. Interpretive approaches that ignore this intent neglect an impor-
tant aspect that should be considered.

Authorial intent is not, however, the be-all and end-all. The goal of in-
terpretation must be to achieve the purpose at the core of the text. Au-
thorial intent is just one means among many—whose significance varies ac-
cording to the type of text—to arrive at the purpose of the text. The
possibility of considering other means (which constitute objective pur-
pose)—most prominently, the system’s fundamental values and human
rights—gives interpretation the depth it requires. It facilitates viewing the
text as part of the totality of the system as a whole and helps the text and
its interpreter fulfill their roles in a democracy. This multifaceted approach
satisfies the social, jurisprudential, hermeneutic, and constitutional re-
quirements discussed above.
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2. PURPOSIVE INTERPRETATION AND OBJECTIVE SYSTEMS 
OF INTERPRETATION: TEXTUALISM, “OLD” AND “NEW”

Objective Systems of Interpretation

There are multiple objective systems of interpretation, and the variation
among them is sometimes greater than that among subjective systems.
While authorial intent is the common thread running through subjective
systems of interpretation, the understanding of the reasonable reader is
what unites objective systems of interpretation. That understanding, how-
ever, is a slacker common thread than authorial intent. We will begin by
discussing objective systems of interpretation that focus on the text, an ap-
proach known as textualism. Later, we will examine objective systems that
go beyond the text.

The Historic Development of Textualism

Textualism is the view that the understanding of a reasonable reader de-
termines the meaning of a text. It is not a new idea. Many ancient legal sys-
tems employed formal textualism.38 The textualist interpreter is not con-
cerned with what the author of the text wanted, but rather with what he
or she wrote. A text has a meaning “of its own.” Its author cannot change
this (objective) meaning. The different systems of interpretation moved
from formal textualism to subjective textualism. The more “modern” the
system, the further interpretation has moved from the “ossified” meaning
of the language of the text. As Wigmore wrote, “The history of the law of
interpretation is the history of a progress from a stiff and superstitious for-
malism to a flexible rationalism.”39 In their purest form, subjective systems
of interpretation seek to actualize the intent of the text’s author, focusing
on finding his or her “true” intent.40 In its next phase, textualism involved
the objectification of interpretation.41 Interpretation continued its subjec-
tive rhetoric, claiming to seek the interpretation that actualizes authorial
intent, but it looked for that intent in the author’s external, objective, ex-
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pression. Hence the view that an interpreter should understand authorial in-
tent as a reasonable reader would.42 This is what is now referred to as “old”
textualism. The new version is a breed that has developed in recent years, but
whose seeds were sown in the nineteenth century.43 New textualism aban-
dons the rhetoric of authorial intent altogether, requiring the interpreter to
confer on the text the meaning that a reasonable reader would give it at
the time of the enactment. New textualism has made inroads into Ameri-
can law. There are a few kinds of (new and old) textualist systems and they
are still used today. I will first discuss old textualism, then the new version.

Old Textualism

Old textualism adopts the interpretive goal of realizing the intent of the
text’s author, as expressed in the text itself, according to the understand-
ing of the reasonable reader (plain meaning rule; literal rule). That is the
only intent that is certain enough, and therefore the only intent to be con-
sidered. Where this objective understanding of the text leads to an absurd
result, however, one may go beyond the four corners of the text to remove
the absurdity.44 One may also exceed the text if no plain meaning arises
from a reasonable reader’s reading of it. In that case, in order to resolve
the lack of clarity, one may go beyond the four corners of the text to con-
sider authorial intent as a means of clarification (the golden rule).45 These
textualist systems use two stages in the interpretive process: First, the in-
terpreter determines if the text is plain and if it leads to a non-absurd re-
sult. If the answer is yes, the first stage is also the last stage. If the answer
is no—if the meaning of the text is not plain, or it is plain but the result is
absurd—the interpreter moves to the second stage. At the second stage, the
interpreter tries to clarify the vagueness and prevent the absurdity.

I have six criticisms of old textualist systems, which I will discuss below:
First, they do not take authorial intent seriously. Second, they ignore cred-
ible information about intent from sources external to the text. Third, they
are based on a false distinction between a plain and unclear text. Fourth,
they fail to achieve the rationale at their core—security and certainty in law.
Fifth, old textualism fosters judicial superficiality and encourages judges to
avoid dealing with the policy that the author of the text tried to actualize.
Sixth, old textualism lacks hermeneutic and social support. It does not draw
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its legitimacy from constitutional considerations. It does not allow the text
to connect to the system as a whole.

OLD TEXTUALISM FAILS TO TAKE AUTHORIAL INTENT SERIOUSLY

Old textualism exists in internal tension. On the one hand, it claims that the
goal of interpretation is to confer on the text a meaning that actualizes the
intent of its author. On the other hand, it restricts the sources from which
an interpreter may learn about authorial intent to the text itself, allowing
the interpreter to go beyond the four corners of the text only in the spe-
cial cases of an absurdity or an unclear text. As such, it does not take au-
thorial intent seriously.46 If old textualism really puts the intent of the au-
thor at the center of its attention, why not allow an interpreter to learn
about authorial intent from any credible source? Of course, an intent that
cannot be realized through the language of the text—that does not lie
within the range of semantic possibilities—cannot be considered. But why
not consider data about authorial intent that exist beyond the text itself,
when such intent can be realized through the text?

Consider a will. The testator bequeathed his property to “Mother.” The
testator has a biological mother. The will is “plain.” Upon his death, his
mother will inherit his property. But what if the testator had an idiosyn-
cratic habit? What if he called his wife “Mother”? Why not validate his in-
tent? If the goal of interpretation is to realize the intent of the testator, why
not learn about this intent from any credible source? If judges are indeed
to give expression to the intent of the testator, not their own intent, why
should they stop at their initial sense of what the text warrants, without
confirming that sense with information arising from the circumstances?
The same is true of contractual interpretation. Richard and Simon agreed
on a deal involving a horse. That is the word they use to refer to Richard’s
tractor. A reasonable person unfamiliar with the pair’s semantic habits
would say that the deal involves an animal (a horse). But the parties have
a different joint intent. They want to execute a deal involving the tractor.
Why not give the deal a meaning in accord with their joint intent? Similar
criticism arises in statutory interpretation. If the goal of interpretation re-
ally is—as the old textualists claim—to realize the intent of the legislature,
why not, in all cases, resort to credible information about intent that exists
beyond the four corners of the text?

C R I T I Q U E  O F  O T H E R  S Y S T E M S 271

46 H.W. Jones, “The Plain Meaning Rule and Extrinsic Aids in the Interpretation of Fed-
eral Statutes,” 25 Wash. U. L.Q. 2, 6 (1940); C. Nutting, “The Ambiguity of Unambiguous
Statutes,” 24 Minn. L. Rev. 509 (1940); A. Murphy, “Old Maxims Never Die: The ‘Plain
Meaning Rule’ and Statutory Interpretation in the ‘Modern’ Federal Courts,” 75 Colum. L.
Rev. 1299 (1975); M. Merz, “The Meaninglessness of the Plain Meaning Rule,” 4 Dayton
L. Rev. 31 (1979).



Old textualism offers three answers to this set of questions.47 First, the
text itself is the only sure source of information about the intent of the au-
thor. No intent gleaned from sources external to the text can be certain
enough.48 Second, considering sources external to the text damages the
rule of law (in its jurisprudential sense).49 Publicity requires that an indi-
vidual be able to plan his or her actions through reading the text itself, with-
out needing to resort to external sources that are generally not available to
him or her. Third, giving the judge permission to consult external sources
will expand the judge’s discretion, undermining certainty and security and
impairing the judge’s role in the separation of powers. I will discuss the last
two claims at another point.50 I now turn to the first claim.

OLD TEXTUALISM AND THE CREDIBILITY OF INFORMATION 
ABOUT INTENT FROM DATA EXTERNAL TO THE TEXT

The claim that only the text can provide credible information about intent
is out of sync with our life experience. Often, the most credible evidence
about the intent of an author originates in sources external to the text in
question. Letters written by a testator can indicate his or her intent with a
high level of reliability. Verbal exchanges between contracting parties can
provide credible information about their joint intent. Legislative history
may indicate, with a high degree of reliability, the joint (abstract) intent of
members of the legislative body.

Of course, I accept that information about the intent of the author
gleaned from the text itself is generally—if not always—more credible than
information derived from external sources. We should therefore recog-
nize—as purposive interpretation does—a (rebuttable) presumption that
the intent of an author is that arising from the language of the work. I fur-
ther accept that, sometimes, information from external sources is unreli-
able and even manipulative.51 We should evaluate external information
cautiously. But such caution is a far cry from a hard-and-fast rule render-
ing the information inadmissible. A judge is trained to distinguish between
what is and is not credible. We do so in various branches of law. Why not
trust a judge to do so in interpreting a legal text? Old textualism permits a
judge to consult external sources only when a clear text leads to an absur-
dity or when a text is “unclear.” If these external sources are credible
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enough to consult when the text leads to an absurdity or when it is unclear,
why impose a blanket ban on consulting them when the text is “plain” or
does not lead to an absurdity? Old textualism provides no satisfying answer
to these questions.

OLD TEXTUALISM IS BASED ON A FALSE DISTINCTION 
BETWEEN A PLAIN AND AN UNCLEAR TEXT

Old textualism distinguishes between a plain text and an unclear text. In
the first instance, the interpreter realizes the intent of the author, as ex-
pressed in the plain text, by giving the language of the text its natural mean-
ing. In the second instance, the interpreter may go beyond the four cor-
ners of the text to find the intent of the author. When the interpreter finds
it, he or she gives the language of the text a meaning that realizes this in-
tent. This aspect of old textualism is cousin to the approach that a clear text
needs no interpretation.52 Only when the text is unclear does the inter-
pretive process begin.

Both these perspectives are mistaken.53 The text becomes clear, for pur-
poses of the interpretive problem before the judge, only at the conclusion
of the interpretive process. As long as the author’s intent is not realized,
the text remains unclear. As Hart and Sachs noted,

The meaning of a statute is never plain unless it fits with some intelligible pur-
pose. Any judicial opinion . . . which finds a plain meaning in a statute with-
out consideration of its purpose, condemns itself on its face. The opinion is
linguistically, philosophically, legally and generally ignorant. It is deserving of
nothing but contempt.54

The clarity that old textualism grasps is initial clarity, the product of a
semantic “sense.” It must be evaluated and checked against the totality
of information about the intent of the author. As Justice Frankfurter
noted,
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Of course one begins with the words of a statute to ascertain its meaning, but
one does not end with them. The notion that the plain meaning of the words
of a statute defines the meaning of the statute reminds one of T.H. Huxley’s
gay observation that at times “a theory survives long after its brains are
knocked out.”55

Take the will in which the testator bequeaths his property to “Mother.”56

The text is clear only if you do not look at the true intent of the testator.
When credible information on the matter comes to your attention, it be-
comes apparent that the word “Mother” in its textual context is not at all
clear but rather has two meanings: “Mother” in its biological meaning and
“Mother” in the special language of the testator. Indeed, old textualism is
based on a mistaken view of semantic theory and jurisprudence, namely
that a text can be clear without examining the context.57 Judge Learned
Hand rightly noted that “There is no surer way to misread any document
than to read it literally.”58 Justice Cohen similarly noted that “the same
simple meaning of words that so many judges so often take to be the foun-
dation of statutory interpretation is, in actuality, just a delusion.”59 It is il-
logical to claim that the interpretive test is the clarity of the text, while at
the same time preventing the judge from consulting credible evidence that
the text is not clear.60

OLD TEXTUALISM DOES NOT FOSTER SECURITY AND CERTAINTY

A central claim in favor of old textualism is that it fosters certainty and se-
curity in the meaning given a text. The interpretive result is expected, be-
cause the meaning of the text is plain. Government entities and individu-
als can plan their behavior according to that meaning.61 Such claim is
fundamentally mistaken. Whether a text is plain—and what it “plainly”
says—depends on the subjective feeling of each judge. This personalized
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approach fails to achieve security and certainty.62 The same is true of the
question, whether a plain text leads to absurdity. One judge’s absurdity is
another’s reasonable result.63 How can we decide that a particular inter-
pretation leads to absurdity, if we do not examine it in context of the ob-
jective that the text is designed to achieve? Furthermore, old textualism’s
focus on the plain language of the text prevents it from developing clear
rules about the sources that judges may consult when they are allowed to
go beyond the four corners of the text. May they study legislative history?
May judges consult the system’s fundamental values? Old textualism trades
law for emotion; it trades the intent of the legislature for the intent of the
interpreter. The rhetoric of authorial intent often masks the intent of judges
who lie to themselves in order to insulate themselves from criticism.

OLD TEXTUALISM FOSTERS JUDICIAL SUPERFICIALITY

One justification for old textualism is that it frees judges from the need to
examine the objectives at the core of the text. As such, it conserves the
court’s time. It also prevents disagreement among judges who “unite”
around the plain language of the text.64 The result is often judicial super-
ficiality and avoidance of any attempt to understand the text in depth. The
following comments by Zander are harsh, but there is truth to them. They
were made in reference to statutory interpretation, but are true of the in-
terpretation of any legal text:

A final criticism of the literal approach to interpretation is that it is defeatist
and lazy. The judge gives up the attempt to understand the document at the
first attempt. Instead of struggling to discover what it means, he simply adopts
the most straightforward interpretation of the words in question—without
regard to whether this interpretation makes sense in the particular context. It
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is not that the literal approach necessarily gives the wrong result but rather
that the result is purely accidental. It is the intellectual equivalent of deciding
the case by tossing a coin. The literal interpretation in a particular case may in
fact be the best and wisest of the various alternatives, but the literal approach
is always wrong because it amounts to an abdication of responsibility by the
judge. Instead of decisions being based on reason and principle, the literalist
bases his decision on one meaning arbitrarily preferred.65

Judges wash their hands of the matter. They duck out of judicial responsi-
bility. They find an alternative to tossing a coin.

OLD TEXTUALISM IS UNSUPPORTED BY HERMENEUTIC, 
SOCIAL, OR CONSTITUTIONAL THEORY

Old textualism makes authorial intent the primary test for interpreting a legal
text. However, it understands this intent in objective terms, effectively aban-
doning it as a real criterion. The understanding of the reasonable person re-
places it. Such understanding could give content to old textualism, if rea-
sonableness were grasped in its full sense, and if judges were permitted to
access all external sources of understanding, including the system’s funda-
mental values. Old textualism, however, narrows the interpreter’s horizons,
requiring him or her to focus on the text itself. Judges can go beyond the
text only under certain preconditions (absurdity; lack of clarity), and even
then, they may consult only defined sources, like additional texts by the same
author and the circumstances surrounding the creation of the text in ques-
tion. They may not refer to the system’s values and principles. Authorial in-
tent seems to cast its shadow, restricting the sources that judges may consult,
and preventing the judge from finding an interpretive resolution to every in-
terpretive problem he or she may face. The result is a system of interpretation
that lacks hermeneutic, social, and constitutional grounding. Old textualism
is also subject to the same criticism as subjective systems of interpretation.66

Interpretation freezes the text being interpreted in the day of its creation.
The text ceases to fulfill its aim, and judges cease to fulfill their roles as bridges
between law and society and defenders of democracy.

Purposive interpretation avoids these problems. It employs old textual-
ism as a source of the text’s objective purpose, at a low level of abstraction.
Old textualism is just one means of understanding the text. Purposive in-
terpretation, on the other hand, considers both subjective textualism (in
the form of subjective purpose) and old textualism (in the form of objec-
tive purpose). The weight of old textualism in purposive interpretation de-
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pends on the type of text. Purposive interpretation therefore achieves the
objective of interpretation: giving the text a meaning that achieves the goal
for which the text was designed.

New American Textualism in Statutory 
and Constitutional Interpretation

In recent years, American law has seen the development of a “new” breed
of textualism, mostly in the fields of statutory and constitutional interpre-
tation. Surprisingly, it applies very minimally to the interpretation of pri-
vate law texts.67 If new textualism is good and appropriate for legislation
and the Constitution, why is it inappropriate for wills and contracts? The
underlying justification for using new textualism—that the author created
the text and not the intent—is appropriate and applicable to wills and con-
tracts, too. Like the legislature or constitutional assembly, the author of a
will or contract created only the text. On the flip side, if American law is
ready to consult authorial intent in contracts and wills, why is it unwilling
to do so for statutes and for the Constitution? I have not found a satisfac-
tory answer from supporters of new textualism.

New textualism is an objective textualist system. It favors understanding
the text the way a reasonable reader would have read it at the time it was
enacted.68 According to new textualism, the goal of interpretation is not
to discover the intent of the legislature; the question is not what the legis-
lature wanted, but rather what it said. As Scalia writes:

It is the law that governs, not the intent of the lawgiver. . . . [T]he objective
indication of the words, rather than the intent of the legislature, is what con-
stitutes the law. . . . I object to the use of legislative history on principle, since
I reject intent of the legislature as the proper criterion of the law.69

New textualism’s approach to constitutional interpretation is similar. It
does not seek to realize the intent of the framers, but rather to understand
the Constitution as a reasonable reader would understand it at the time of
its founding. Scalia notes, “What I look for in the Constitution is precisely
what I look for in a statute: the original meaning of the text, not what the
original draftsmen intended.”70
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This “new” system is anything but new. Holmes employed a version of
it at the end of the nineteenth century:

We ask, not what this man meant, but what those words would mean in the
mouth of a normal speaker of English, using them in the circumstances in
which they were used. . . . We do not inquire what the legislature meant; we
ask only what the statutes mean. So in the case of a will . . . his words must be
sufficient for the purpose when taken in the sense in which they would be used
by the normal speaker of English under his circumstances.71

Some of the American realists adopted this approach,72 although it is not
unique to American law. It exists as an exception in English law. Lord Reid
used it in a 1975 case, noting that “We often say that we are looking for
the intention of Parliament, but that is not quite accurate. We are seeking
the meaning of the words which Parliament used. We are seeking not what
Parliament meant but the true meaning of what they said.”73

New textualism is honest about intent. If, as the old textualists claim, we
seek not the “real” intent of the legislature but rather its intent as a rea-
sonable person would understand it, why not take the additional step of
giving up altogether on the need to realize legislative intent? A reasonable
person’s understanding should suffice. In this regard, new textualism tells
the truth. Its rhetoric matches its practice. Of course, the question remains
of how a reasonable person would understand the text.74 On this issue, all
new textualists agree that judges must study the language of the text as a
whole, and if the statute is plain, they should give it its plain meaning. They
may also consult dictionaries and linguistic aids to equip themselves with
information about how readers understood the statute at the time of its en-
actment. They may consult interpretive maxims in effect at the time of en-
actment—like expressio unius est exclusio alterius (inferring the “no” of one
matter from the “yes” of another), ejusdem generis (learning about the spe-
cific from the general enumeration), and the rule that an unclear criminal
law should be interpreted in favor of the accused. Referring to these max-
ims is permissible because they indicate the way in which a reasonable
reader understood the legislation at the time of enactment. Further, new
textualists realize that a text cannot be understood out of context. They
therefore permit interpreters to consult other statutes passed by the legis-
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lature, in order to draw inferences from the legislature’s use of similar lan-
guage. New textualists do not, however, under any circumstances, allow
interpreters to consult legislative history or the system’s fundamental val-
ues, as they existed at the time of interpretation. Even when the plain lan-
guage leads to absurdity, or when the language is unclear, interpreters may
not consult legislative history or fundamental values. In these latter situa-
tions, interpreters have no choice but to say that the issue lies beyond the
reach of the statute.

To its credit, new textualism speaks the truth. Does it have additional
advantages? What are its core justifications?75

THE CORE JUSTIFICATIONS FOR NEW TEXTUALISM

New textualism disentangles itself from the view that the goal of interpre-
tation is to advance the intent of the legislature. It relies on three justifica-
tions. First, it is claimed that a collective body like a legislature has no in-
tent of its own, or if it does, that intent is manipulative and cannot be
trusted. We discussed this issue in our criticism of intentionalism. We saw76

that these claims have some truth, but they do not prove that we can never
attribute joint intent to a collective body like a legislature, or that such joint
intent—when it can be inferred—will always be too speculative to be cred-
ible. A second justification—unique to new textualism—is the argument
that, whether or not the legislature has an intent, it is not relevant to in-
terpreting the statute. The legislature enacted the statute—not the intent.
We should not rely on legislative intent because it did not go through the
legislative process. Using it as an interpretive criterion is harmful to democ-
racy. As Scalia writes:

[I]t is simply incompatible with democratic government, or indeed, even with
fair government, to have the meaning of a law determined by what the law-
giver meant, rather than by what the lawgiver promulgated. . . . Government
by unexpressed intent is similarly tyrannical. It is the law that governs, not the
intent of the lawgiver.77
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A third justification is the argument that, when the judge considers the leg-
islature’s intentions, he or she focuses, in fact, on the intentions attribut-
able to a reasonable legislature. The meaning the statute must bear be-
comes the meaning that the judge wants it to bear. The decisive intent is
really the intent of the judge. Scalia argues that “It is simply not compati-
ble with democratic theory that laws mean whatever they ought to mean,
and that unelected judges decide what that is.”78 The need to restrict ju-
dicial discretion—and thus to guarantee rule of law (security and cer-
tainty)—justifies new textualism.79 Defenders of new textualism claim it
protects the individual from a potentially tyrannical collectivity. They say
that interpreting constitutional language according to modern worldviews
would ultimately exchange civil rights for the changing worldviews of the
majority.80

CRITIQUE OF NEW TEXTUALISM AND ITS UNDERSTANDING 
OF DEMOCRACY

New textualism is not new, and it makes no new contribution. In many
ways, it is a repetition of old textualism. Most of the criticism we discussed
of old textualism applies to the new version. The distinction between a
“plain” and an unclear text is baseless and not clear at all.81 New textual-
ism does not achieve the security and certainty to which it aspires.82 Tex-
tualism—old and new—fosters judicial superficiality.83 New textualism re-
lies on inadequate justifications. As I noted, a collective body does have a
joint intent at the core of its normative activity, usually at a high level of
abstraction. True, such intent is not always helpful to interpretation. But
there is no reason to declare, as a matter of principle, that a legislature never
has an intent. New textualism correctly points out that the legislature en-
acted the statute and not the intent. However, that does not mean that we
cannot take the intent into consideration, in order to understand the
statute. We might as well say that the legislature enacted the statute and
not the dictionary, and thus we cannot take the dictionary into considera-
tion in understanding the statute. We should distinguish between the text
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and the tools we need to understand it. The legislature enacted the text,
and the interpreter does not try to change it. It is not clear, however, why
the interpreter cannot use information external to the text, in order to un-
derstand it. New textualism itself recognizes that, in order to understand
a text, one must take the context into consideration. Why not view the in-
tent of the legislature as part of the context to be considered? Again, I do
not claim that the intent of the legislature is the only context to be con-
sidered. I also do not favor giving it decisive weight in every situation. But
why ignore it completely? Why not consider the values and principles of
the legal system that encompasses the statute?

I cannot accept the claim of new textualism that taking legislative intent
and the system’s fundamental values in consideration is anti-democratic.
Taking legislative intent into account gives the legislature’s text a meaning
in accord with its intent. Doing so visits no harm on democracy.84 To the
contrary: new textualism’s technique harms democracy, both formal and
substantive.

New textualism harms formal democracy by treating a piece of legisla-
tion—which expresses the decision of the majority—as a decision made with
no goal. It would treat the interpretation of a statute enacted in parliament
through the accepted legislative process the same as the interpretation of a
statute enacted in a parliament whose members sleepwalked through the
legislative process.85 In both cases, new textualism treats the text, and only
the text, as decisive. It is a caricature of legislation. A legislature passing a
statute seeks to enact a policy. That policy requires us to consider the mean-
ing of the statute.86 Formal democracy does not require absolute severance
of the statute from its author. Such severance is not only impossible, in light
of the organic relationship between legislature and statute—it is also unde-
sirable.87 Even the American realists, who proclaimed the virtues of sever-
ing statute from legislature,88 emphasized that, while a statute should not
be interpreted according to the legislature’s concrete intention (i.e., inter-
pretive or consequential intention), it should be interpreted according to

C R I T I Q U E  O F  O T H E R  S Y S T E M S 281

84 C. Sunstein, “Justice Scalia’s Democratic Formalism,” 107 Yale L.J. 529 (1997); W. Es-
kridge, “Textualism, The Unknown Ideal?” 96 Mich. L. Rev. 1509 (1998).

85 Some new textualists seek to overcome this criticism by minimally recognizing “objec-
tive” intent (according to Raz). See Manning, supra p. 69, note 29 at 16 n.65. For Raz’s view,
see supra p. 261. In doing so, these scholars eradicate the basis of new textualism, converting
it back to old textualism with all its drawbacks.

86 Redish and Chung, supra p. 135, note 53 at 828.
87 In H.C. 4031/94, supra p. 139, note 59, Justices Goldberg and Cheshin adopted the

metaphor of severing the creation from the creator, but both emphasized that the creation or
work must achieve its purpose.

88 Radin argued that, once it enacts the statute, the legislature is “functus officia.” See M.
Radin, “Statutory Interpretation,” 43 Harv. L. Rev. 863, 871 (1930).



the legislature’s general intention. If we take legislative supremacy seriously,
we must take legislative intent into consideration.

New textualism harms substantive democracy as well. The textualist in-
terpretation severs the statute from society’s fundamental values in gen-
eral, and from human rights in particular. Democracy is more than just
the formally democratic passage of a statute. A corrupt statute (lex cor-
rupta) is not democratic. New textualism’s formalistic approach fails to
achieve substantive democracy. Nor is it necessary to protect the indi-
vidual from the modern views of the collectivity. An interpreter need 
give expression not to the passing trends of the majority, but rather to
society’s deeply held views. Interpretation should reflect history and not
hysteria.89

CRITIQUE OF NEW TEXTUALISM AND ITS VIEW OF THE JUDICIAL ROLE

At the core of new textualism is the suspicion that considering legislative
intent will ultimately replace the intent of the legislature with that of the
judge, expanding judicial discretion and impairing the rule of law (security
and certainty). To avoid this unhappy state of affairs, new textualism com-
pletely ignores legislative intent, focusing on the understanding of the rea-
sonable reader. But who is this reasonable reader, if not the judge? And
why assume—in the absence of proof—that the discretion of a judge as a
reasonable reader is narrower than the discretion of a judge taking into ac-
count legislative intent and the system’s fundamental values? The logical
conclusion would seem to be the opposite of what new textualism claims
it to be.90 The discretion of the judge who must consider legislative intent
and the system’s fundamental values becomes narrower than that of the
judge who is free to focus on language alone. A judge should adhere to
legislative intent and the intent of the reasonable legislature or of the sys-
tem, not just to his or her sense of language. Indeed, new textualism may
very well expand judicial discretion. It also fails to advance the rule-of-law
values of security and certainty, because it determines that the meaning of
a text is “plain” by sense, outside any normative framework.91 Judges ex-
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ercise their discretion to the fullest extent, thwarting the twin goals of se-
curity and certainty.92

Beyond that, however, what position does new textualism adopt about
the role of the judge? New textualism correctly asserts that judges are not
agents taking orders from their principal (the legislature).93 But why not
view judges as faithful junior partners in the legislative process? There is no
point in suspecting, every hour of every day, that judges will abuse their of-
fices, because if that were true, new textualism would not be able to re-
strain even those judges who adopt it. And, if new textualism rejects the
agency model, what model does it endorse? Is it the model of the judge as
linguist? Would it matter to new textualism if, instead of judges, linguists
or reasonable people off the street engaged in statutory interpretation?
New textualism carves out a narrow, formalistic role for judges. Judges do
not create law in their interpretation. They simply declare existing law. Law,
then, is static. In effect, we have returned to the formalistic view94 of the
judge as the “mouth” of the legislator. On this view, judges do not bridge
the gap between law and society;95 it is not their job to protect democracy.

CRITIQUE OF NEW TEXTUALISM AND ITS HERMENEUTIC 
AND SOCIAL VIEWS

New textualism relies on the understanding of the reasonable reader. This
understanding cannot be entirely passive, however. A text does not initiate
a conversation. It responds to the questions the reader asks of it. What does
new textualism ask the text? What does it seek to learn from it? New tex-
tualism agrees that a text cannot be understood out of context.96 It accepts
dictionaries, other statutes of the same legislature, and interpretive canons
as valid sources of context, but, inexplicably, it stops there. Why not con-
sider legislative history as a factor that shapes context?97 Why not consider
the values of the system in general, and human rights in particular, as part
of the context framing our understanding of the text?98 In any case, de-
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termining the understanding of the reasonable person means balanc-
ing—whether consciously or unconsciously—the values and principles
relevant to resolving the interpretive problem. The reasonable reader
(the judge) is part of a legal community, acting within the framework of
shared values and principles. The proper balance between them deter-
mines what constitutes a reasonable reading. Why is new textualism un-
willing to recognize this? Why allow—generally, unconsciously—inter-
pretive intuition and a sense of language to suffice? Values and principles
framed the text’s creation, and they frame its interpretation. Why not
consciously recognize them as an indispensable device for understand-
ing the text?

I have said that we cannot know how to interpret without knowing why
we interpret.99 Why does new textualism interpret, and what does it do
when the meaning of the text is not plain, and dictionaries and other
statutes fail to clarify it? By limiting the context that a new textualist may
consult, new textualism fails the condition of efficacy;100 it cannot solve all
interpretive problems and must rely on judicial discretion. It does, not,
however, admit to it.

THE ORIGINALISM OF NEW TEXTUALISM

New textualism is generally considered to adopt originalism as its consti-
tutional outlook. New textualism seeks to understand the text as a reason-
able reader would have understood it at the time it was written.101 Why
restrict itself to this historic understanding? A public law text guides human
behavior for many years—in the case of the American constitution, for
hundreds of years—after it is written. Why must we freeze our under-
standing of the text to its historic understanding? I do not claim that we
can never access such historic understanding. A contemporary reader may
try to insert himself or herself into the time the text was created, in an at-
tempt to understand it as it was understood then. I ask, however, what con-
stitutional theory justifies originalism? True, formal democracy teaches us
that the legislature enacted a statute and not legislative intent or the intent
of the system, but we may consider either or both of these without claim-
ing that they are the legislature’s text. There is a difference between the
text that the legislature enacted and criteria for understanding it. Further-
more, substantive democracy—which requires maintaining not just ma-
jority rule but also fundamental values and views—certainly does not com-
port with new textualism.
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New textualism is also at odds with the principles of separation of pow-
ers and proper judicial role, according to which the judge is a junior part-
ner in the legislative project who should integrate the statute being inter-
preted into the framework of the system as a whole. To achieve this
integration, the interpreter should consider contemporary, as well as orig-
inal, understanding. As a partner, the judge should give a statute the mean-
ing that responds to society’s needs and protects democracy. The original-
ism of new textualism prevents the judge from doing so.

IMPROVED AND CORRECTED NEW TEXTUALISM

New textualism may not itself constitute a proper system of interpretation,
but it may serve as the basis for a proper system of interpretation. Its in-
sistence on the text as the basis of interpretation is appropriate. A statute
barring dogs from a particular location cannot be interpreted to bar cats
from the same place. Language limits interpretation. There are also posi-
tive aspects to new textualism’s skepticism toward legislative intent and leg-
islative history. Sometimes we cannot know the intent of the legislature;
sometimes the information about intent is not reliable; sometimes there is
no credible intent that can help the interpretive process. Sometimes a
statute (intentionally or unintentionally) reflects conflicting intentions.
These are important lessons to deduce from new textualism’s insistence
that the legislature enacted the statute and not its own intent. We should
also encourage new textualism’s consideration of legislation as a whole, as
a source for understanding a single statute. However, we need to expand
the interpreter’s horizons from the time of enactment to the time of in-
terpretation. The context of a statute—whose importance new textualism
recognizes—need not be limited to other statutes, but can also include so-
ciety’s principles, values, and fundamental views, at the time of enactment
and at the time of interpretation. An interpreter may consult them, as
well.102 With these corrections,103 new textualism would become a proper
system of interpretation; but then it would cease to be new textualism, and
it would become purposive interpretation.
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3. PURPOSIVE INTERPRETATION AND PRAGMATISM

Pragmatism

Pragmatism is a well-known philosophical school104 that has legal applica-
tions in the form of legal pragmatism.105 Pragmatism in legal interpreta-
tion106 is a secondary branch that includes a few pragmatic systems of in-
terpretation. These systems generally deal with interpreting public law texts
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(statutes, constitutions), and resist formalism in favor of substance. Prag-
matists consider both text and context. They read the text as a whole; they
study the intent of the author, the way understanding of the text has de-
veloped, and the system’s fundamental values. They adopt a commonsen-
sical approach to finding the best solution. As Eskridge and Frickey note:

Our model holds that an interpreter will look at a broad range of evidence—
text, historical evidence, and the text’s evolution—and thus form a prelimi-
nary view of the statute. The interpreter then develops that preliminary view
by testing various possible interpretations against the multiple criteria of fi-
delity to the text, historical accuracy, and conformity to contemporary cir-
cumstances and values. Each criterion is relevant, yet none necessarily trumps
the others.107

Similarly, Posner writes that “Maybe the best thing to do when a statute is
invoked is to examine the consequences of giving the invoker what he
wants and then estimate whether those consequences will on the whole be
good ones.”108 Judges retain discretion in this search, to be exercised ac-
cording to their accumulated life experience.

Pragmatism and Dynamic Interpretation

Pragmatism leads to an important result, a result that can be reached in
other systems of interpretation,109 including purposive interpretation: the
dynamic interpretation110 of statutes and constitutions. The legislator or
framer does not control statutory or constitutional interpretation. An in-
terpreter must also consider changes in language, in legislation, in the fun-
damental views of the public, and in the fundamental values of the system,
changes that occur between the creation of the text and its interpretation.
Using all these components, the interpreter gives the best possible inter-
pretation to the text. It is a dynamic, not a static, meaning. Indeed, dy-
namic interpretation—like liberal or conservative interpretation, expansive
or restrictive interpretation—is not a system of interpretation. It is an in-
terpretive product of pragmatic interpretation. Other systems of interpre-
tation may also give rise to dynamic interpretation.111 Purposive interpre-
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tation, for example, is also based on dynamic interpretation. Dynamic in-
terpretation addresses the problem of time, but time is not the only prob-
lem that interpretation must address. The central issue of interpretation is
the relationship between the form of the text and its substance, between
text and context. Dynamic interpretation is important to this inquiry, but
it is not decisive. It is certainly not unique to pragmatic interpretation.

Pragmatism and Purposive Interpretation

Pragmatic systems of interpretation share many similarities with purpo-
sive interpretation. Both kinds of systems consider the totality of compo-
nents—text, authorial intent, and the intent of the reasonable author and
of the system—through the interpreter’s free movement from one com-
ponent to another. Both kinds of systems lead to dynamic results. Both rely
on hermeneutic perspectives that emphasize the interaction between in-
terpreter and text in an attempt to blend the horizons of the text with those
of the interpreter. Both systems recognize the interpreter’s discretion,
which at the end of the day he or she uses to find the solution that seems
best. In this sense, purposive interpretation is pragmatic.

The two systems also diverge substantially. Purposive interpretation asks,
first and foremost: What is the goal of interpretation? Its answer is that the
goal of interpretation is to achieve the objective of the text. Even when the
purposive interpreter faces two legitimate alternatives, with discretion to
choose the proper option, such discretion is not absolute. In pragmatic in-
terpretation, however, the guidance of purposive interpretation, directing
the interpreter to search for and achieve the goal of the text, does not
exist—or exists to a diminished extent.112 From the beginning of the in-
terpretive process until its conclusion—at least when there is no informa-
tion about the (actual or reconstructed) intent of the author—the prag-
matic interpreter is left to himself or herself, free to select the meaning that
produces the pragmatic results that seem best.

Consider a statute interpreted according to its purpose. Imagine that the
type of statute warrants assigning significant weight to subjective purpose.
The purposive interpreter does not ask whether the (pragmatic) conse-
quences are desirable, but realizes the (abstract) intent of the legislature,
whether or not the results are desirable, and leave it to the legislature to
make any necessary changes. On the other hand, when faced with a statute
that, according to purposive interpretation, should be interpreted accord-
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ing to the system’s fundamental values, the purposive interpreter will do so
even when the results are out of step with the trends currently popular with
the majority. The purposive interpreter achieves a balance between basic
values, when pragmatism would lead him or her to ignore those values in
favor of contemporary trends. Pragmatism balances the various compo-
nents of purpose according to the pragmatism of the result. Purposive in-
terpretation assigns weights to those same components according to pur-
posive considerations grounded in constitutional law. The systems do,
however, converge on the issue of judicial discretion, exercised to achieve
the most desirable results. In the circumstances in which purposive inter-
pretation recognizes judicial discretion, like pragmatism, it takes a com-
monsense approach. As I noted, I think that, in exercising discretion, the
interpreter should choose the meaning that best achieves justice.

Critique of Pragmatism as a System of Interpretation

It is not surprising that pragmatic interpretation, like other systems, en-
counters piercing criticism.113 Subjective systems of interpretation criticize
pragmatic interpretation for failing to make authorial intent the decisive
factor. Objective systems of interpretation criticize pragmatism for taking
authorial intent into consideration at all. These systems have similar criti-
cisms of purposive interpretation,114 which also incorporates subjective
and objective elements.

What is my critique of pragmatic interpretation, from the perspective of
purposive interpretation? It is not that pragmatism imparts the judge with
discretion. Every system of interpretation—including both old and new
textualism—must be based on at least a modicum of discretion. My cri-
tique is this: You cannot know what the best (pragmatic) solution is with-
out first establishing the objective that interpretation is to achieve. Posner
correctly pointed out that “Practical reason involves setting a goal—plea-
sure, the good life, whatever—and choosing the means best suited to
reaching it.”115 Pragmatism, however, fails to establish a goal beyond
achieving the most practical solution.116 Pragmatic interpretation rightly
considers the different building blocks of the interpretive process—text,
authorial intent, the intent of the system, discretion—but it does not set a
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goal to which the interpreter must aspire in assembling these building
blocks. All that is left is the interpreter’s subjective will as to what seems
good. This is not enough for the interpretive process,117 which is more
than just interpretive subjectivity. Commonsensical pragmatism needs a
goal, for the sake of whose achievement it selects the most practical and
best means. Purposive interpretation, on the other hand, sets a goal before
the interpreter: Achieve the purpose at the core of the text.

A purposive interpreter does act as a pragmatist at the many junctures of
interpretation in which judicial discretion exists. In the absence of suffi-
cient guidance from purposive interpretation itself, the interpreter chooses
the “best” purpose, which is simply the most pragmatic. Even in exercis-
ing discretion pragmatically, however, the purposive interpreter remains
bound by the commandment of purposive interpretation to achieve the
purpose at the core of the text.

4. PURPOSIVE INTERPRETATION AND DWORKIN’S SYSTEM 
OF INTERPRETATION

Law as Integrity

Dworkin is one of the leading contemporary philosophers of law. His views
on the essence of law and the scientific model that explains law are key to
understanding the modern view of law. Just as we cannot understand law
without understanding the positive theory of law—from the schools of
Austin, Kelsen, Hart, and Raz—we cannot understand law without un-
derstanding Dworkin’s theory of it.118 In his books and articles, Dworkin
has created a whole structure of the essence of law, its relationship to other
sciences, and its connections to social reality. We are especially interested
in Dworkin’s theory about the interpretation of legal texts (enacted, as in
a statute or constitution, as well as case law), which he calls “constructive
interpretation.”119 We should not, however, separate Dworkin’s view on
law from his view on interpretation in law. The reason for this close link is
Dworkin’s own view that law itself is the result of an interpretive process.

Dworkin’s point of departure is that law is based on integrity. In ex-
plaining this view, he notes that “According to law as integrity, proposi-
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tions of law are true if they figure in or follow from principles of justice,
fairness and procedural due process that provide the best constructive in-
terpretation of the community’s legal practice.”120 To further explain the
components of his view, Dworkin says:

The integrity of a community’s conception of fairness requires that the polit-
ical principles necessary to justify the legislature’s assumed authority be given
full effect in deciding what a statute it has enacted means. The integrity of a
community’s conception of justice demands that the moral principles neces-
sary to justify the substance of its legislature’s decisions be recognized in the
rest of the law. The integrity of its conception of procedural due process in-
sists that trial procedures that are counted as striking the right balance be-
tween accuracy and efficiency in enforcing some part of the law be recognized
throughout, taking into account differences in the kind and degree of moral
harm an inaccurate verdict imposes. These several claims justify a commitment
to consistency in principle valued for its own sake. They suggest what I shall
argue: that integrity rather than some superstition of elegance is the life of law
as we know it.121

Dworkin applies his claim of integrity to both legislation (integrity of leg-
islation) and case law (integrity of adjudication). Integrity in legislation
means preserving coherence in principles. Integrity in judging means that
those responsible for establishing “what law is” do so coherently. The judge
should identify rights and responsibilities with the assumption that they
were created by an author—the community as an entity—expressing a co-
herent view of justice and fairness.

The Meaning That Gives the Statute the Best Political Justification

In statutory interpretation, the judge should treat the statute with integrity.
He or she must give the piece of legislation the meaning that shows its po-
litical history in the best light.122 As Dworkin writes of the judge, “He will
ask himself which reading of the act . . . shows the political history includ-
ing and surrounding that statute in the better light.”123 The judge should
ask not what meaning seems best to him or her, but rather what meaning
would give the piece of legislation the best justification, against the back-
ground of its enactment. Considering the judge as interpreter and using
the image of Judge Hercules, Dworkin writes:
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He tries to show a piece of social history—the story of a democratically elected
legislature enacting a particular text in particular circumstances—in the best
light overall, and this means his account must justify the story as a whole, not
just its ending. His interpretation must be sensitive, that is, not only to his
convictions about justice and . . . policy . . . but also to his convictions about
the ideals of political integrity and fairness and procedural due process as these
apply specifically to legislation in a democracy.124

The interpreter must select, from among the potential semantic meanings,
the meaning that advances the principles and policies that give the statute
its best political justification.

Legislative History and the Intent of Members of the Legislature

How should a judge choose the meaning that gives a statute its best polit-
ical justification? The judge should consider the abstract intent of the mem-
bers of the legislature. Abstract purpose derives from the principle of 
integrity. In contrast, concrete intent is a subjective concept that the in-
terpreter need not consider. Referring to the judge, Dworkin says that “He
understands the idea of a statute’s purpose or intention, not as some com-
bination of the purposes or intentions of particular legislators, but as the
upshot of integrity, of taking the interpretive attitude toward the political
events that include the statute’s enactment.”125

Legislative history is one source of information about abstract intention.
To the extent that such history testifies to the policy of the legislative in-
stitution—as distinct from the policy of a single member of the legislative
body—it is a formal declaration that should be taken into consideration.
Dworkin writes:

Official statements of purpose, made in the canonical form established by the
practice of legislative history, should be treated as themselves acts of the state
personified. They are themselves political decisions, so the chief command of
integrity, that the state act in a principled way, embraces them as well as 
the more discrete decisions captured in statutes. Hercules aims to make 
the legislative story as a whole as good as it can be; he would make the story
worse if his interpretation showed the state saying one thing while doing 
another.126
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Dynamic Interpretation

According to Dworkin, the judge’s interpretation does not focus on an his-
torical point in time. Instead, referring to the judge, Dworkin writes that
“The history he interprets begins before a statute is enacted and continues
to the moment when he must decide what it now declares.”127 The mean-
ing of a piece of legislation is therefore likely to change according to events
taking place after its enactment. According to Dworkin, the judge (as Her-
cules) has the following task:

Hercules’ method . . . rejects the assumption of a canonical moment at which
a statute is born and has all and only the meaning it will ever have. Hercules
interprets not just the statute’s text but its life, the process that begins before
it becomes law and extends far beyond that moment. He aims to make the
best he can of this continuing story, and his interpretation therefore changes
as the story develops.128

A judge must therefore consider other statutes passed following the en-
actment of the statute being interpreted. He or she must consider at-
tempts—whether or not successful—to change the statute being inter-
preted. He or she must also consider the interpretation given to the various
provisions and the development of case law.

Interpretation as Writing in a Chain

Dworkin’s point of departure is the present. The goal of interpretation is
to give a statute enacted in the past the best present political justification,
in order to regulate social life in the future. Dworkin writes:

Law as integrity, then, begins in the present and pursues the past only so far
as and in the way its contemporary focus dictates. It does not aim to recap-
ture, even for present law, the ideals or practical purposes of the politicians
who first created it. It aims rather to justify what they did . . . in an overall
story worth telling now, a story with a complex claim: that present practice
can be organized by and justified in principles sufficiently attractive to provide
an honorable future.129

According to Dworkin, the activity of the judge—whether in interpreta-
tion or in developing common law—is like writing a chapter in a book
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whose previous chapters were written by previous authors.130 In Dwor-
kin’s image, the book is written by “chain writing.” Each author in the
chain interprets the chapters written by his or her predecessors, in order to
write his or her own chapter. The job of each author in the chain is to write
his or her chapter, based on his or her interpretation, so that the work as a
whole will be interpreted in the most favorable light. All participants in the
writing have a common goal, to create the best unified work they can. In
bringing this literary image to the field of statutory interpretation,
Dworkin argues that the judge is like the contemporary author in the chain.
The legislature is like the previous author who wrote a prior chapter in the
common work. The judge, according to Dworkin,

will treat Congress as an author earlier than himself in the chain of law, though
an author with special powers and responsibilities different from his own, and
he will see his own role as fundamentally the creative one of a partner con-
tinuing to develop, in what he believes is the best way, the statutory scheme
Congress began.131

In considering the content of the “chapter” the judge writes by inter-
preting the statute, the judge must make two decisions. The first deals with
how the new chapter fits into the work as a whole. The judge must be aware
of the role of the legislature in the legal system and his or her own limita-
tions as a judge. He or she must recognize the system’s fundamental prin-
ciples. The second decision addresses the justification for the new chapter
in the chain of prior chapters. The judge must choose a suitable possibility
that shows society’s institutions and decisions in the best light vis-à-vis the
political message. The judge is likely to encounter a misfit between two
ways of presenting the institutions and decisions, from the point of view of
their political ethics. In these situations, judges should adjudicate the con-
flict by expressing their worldviews of how to balance contradictory ideals.
Referring to the judge, Dworkin writes that “He must choose between 
eligible interpretations by asking which shows the community’s structure
of institutions and decisions—its public standards as a whole—in a better
light from the standpoint of political morality.”132 Judges adjudicate ac-
cording to their worldviews of justice and fairness and of how to balance
these ideals when they clash. Different judges will arrive at different
results.133
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Constitutional Interpretation

Dworkin interprets a constitution in the same way he interprets a statute.
He does, however, consider the special nature of the constitution as a foun-
dational document of the legal system:

The Constitution is foundational of other law, so Hercules’ interpretation of
the document as a whole, and of its abstract clauses, must be foundational as
well. It must fit and justify the most basic arrangements of political power in
the community, which means it must be a justification drawn from the most
philosophical reaches of political theory.134

Dworkin, of course, takes the constitutional text as the starting point for
constitutional interpretation. To the extent that such text is based on
language articulating a political institution of human rights and val-
ues (like equality), judges should give the text a meaning that accords
with the abstract intent of its authors, as opposed to their interpretive
intent:

We turn to history to answer the question of what they intended to say, not
the different question of what other intentions they had. . . . We are governed
by what our lawmakers said—by the principle they laid down—not by any in-
formation we might have about how they themselves would have interpreted
those principles or applied them in concrete cases.135

Judges learn about the abstract intent from the language and history of
the text, as well as from the meaning that courts have given the text since
its founding. In giving meaning to the constitutional text, judges should
treat it with integrity (“constitutional integrity”). They should give 
the constitution the interpretation that shows its political history in the
best light. Referring to a judge interpreting a constitution, Dworkin
writes:

His arguments embrace popular conviction and national tradition whenever
these are pertinent to the sovereign question, which reading of constitutional
history shows that history overall in its best light. For the same reason and to-
ward the same end, they draw on his own convictions about justice and fair-
ness and the right relation between them.136
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Purposive Interpretation and Dworkin’s 
System of Interpretation: Similarities

There are many similarities between purposive interpretation and Dwor-
kin’s system of interpretation.137 Like Dworkin, I see interpretation as an
ongoing process in which author and judge are partners in a creative chain.
The judge should interpret society’s values, not impose his or her subjec-
tive values on society. Like Dworkin, I see legislation as continuous activ-
ity, not a one-time act. The interpreter of a statute should aspire to a solu-
tion that treats legislation as a totality whose parts exist in harmony.
Purposive interpretation, like Dworkin’s system of interpretation, uses the
present as its point of departure. It looks both forward and backward and,
like Dworkin’s system, avoids freezing the interpretive process at a fixed
point in the past. Interpretation is dynamic, developing, and changing.
Both systems use the abstract intent of members of the legislature, learned
from legislative history, as an interpretive criterion—not their concrete
subjective intent. Both systems take language into account, rejecting the
nihilism of giving the text any meaning the judge desires. Neither system
stops at language, however, relying also on general values common to
members of society. Both fit the system of interpretation into a general
framework of values. Both balance internally contradictory values by priv-
ileging the value most in accord with the system’s general structure and the
way it balances similar cases.

Purposive Interpretation and Dworkin’s 
System of Interpretation: Differences

Dworkin begins with the idea that law is based on integrity. To me, law is
much more complex. It reflects society, and society is multifaceted. No one
magic word like integrity (according to Dworkin) or efficiency (according
to scholars of law and economics) or justice can capture law as a social phe-
nomenon. My view is eclectic, with pragmatic foundations. In any event,
I doubt that integrity alone can describe the development of law in every
democratic legal system.138 I am not convinced that the common law de-
veloped based on integrity. I certainly do not think that legislation reflects
an overall conception of integrity. Dworkin argues that integrity aims at
justice, fairness, and procedural due process. I see no reason to privilege
these principles over the totality of society’s fundamental democratic val-

296 C H A P T E R  E L E V E N

137 Id. at 398.
138 P. Soper, “Dworkin’s Domain,” 100 Harv. L. Rev. 1166, 1182 (1987).



ues. Dworkin also fails to recognize the existence of judicial discretion, 
an important component of purposive interpretation. He does, however,
recognize an exercise of judicial choice that resembles judicial discre-
tion. According to Dworkin, judges sometimes face a number of interpre-
tive options, guided only by the mandate to choose the most reasonable 
alternative.139

DWORKIN AND THE ABSTRACT INTENT OF THE AUTHOR

The abstract intent of the legislature and the constitutional author is cen-
tral to Dworkin’s system. He gives that intent full expression through the
concept of integrity, which mandates giving a text the meaning that casts
its political history in the best light. Purposive interpretation does not give
the abstract intent of the text’s author such a central role. When the type
of text warrants it, the purposive interpreter gives abstract intent very lit-
tle weight, even when the result fails to cast the political history of the text
in its most favorable light. To the extent that it does seek to actualize the
fundamental values of the system, purposive interpretation, like Dworkin’s
system, adopts a moral-political approach. It differs from Dworkin’s sys-
tem, however, in its treatment of those fundamental values. Purposive in-
terpretation treats the fundamental values of the system as a purpose that
coexists with—and sometimes supplants—subjective purpose. Dworkin,
on the other hand, views the system’s fundamental values as an extension
of the abstract intent of the legislature. Such intent develops according to
the principle of integrity.

5. PURPOSIVE INTERPRETATION AND FREE INTERPRETATION

Free Interpretation

According to free interpretation, there are no interpretive rules to guide
judges. Instead, judges give texts a meaning that actualizes the values they
think are desirable. Such values originate in the interpreter’s conception of
the good, not in the text and not in the mind of the author.140 In essence,
the free approach is not interpretive at all—it negates the guiding power
of interpretive rules. Because the rules of interpretation have no ability to
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guide, judges are free to formulate the content of the norm as they choose.
The subjectivity of the interpreter replaces the subjectivity of the author.
Free scholars made use of this approach in late-nineteenth-century and
early-twentieth-century Europe.141 The American realists imported their
principles into the United States,142 and critical legal studies scholars made
use of them in the last quarter of the twentieth century.143

Free interpretation teaches that the language of the text is always vague
and ambiguous. Understanding is a function of context, but the context it-
self is vague and ambiguous. Language does not restrain the interpreter. Ac-
cording to free interpretation, the language of the text is flexible enough to
bear most of the aims that the interpreter seeks to reach by using it. There
is almost no aim that the free interpreter cannot achieve through the lan-
guage of the text.144 The rules of interpretation do not restrain the inter-
preter, because they themselves must be interpreted. Law is politics,145 and
legal interpretation is a form of political activity. According to this “free”
approach, it is impossible to formulate objective criteria to guide the judge.
Any attempt to do so is just an attempt to obscure the reality that the judge
interprets a text according to his or her political views. Free interpretation
says we should openly admit that interpretation is the politics of law, and
that the only real interpretive rule is the rule that a judge interprets a legal
text according to his or her conception of the good and the just.

Critique of Free Interpretation

Free interpretation is not a system of interpretation. Interpretive freedom
is not the product of a proper view of interpretation, but rather reflects the
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dent. See D’Amato, supra p. 25, note 73.

145 D. Kairys, “Law and Politics,” 52 Geo. Wash. L. Rev. 243 (1984); J.W. Singer, “The



deconstruction of law and of the possibility of interpreting it. Interpreta-
tion under the free approach is a political act not because it expresses con-
stitutional considerations, but rather because it has no rules, and every “in-
terpreter” does politics, not law. The deconstructionist movement in
literary criticism has influenced these approaches to law.146

It is generally true that law is a tool for achieving social aims, and thus
constitutes a political tool. Law is a normative system, with its own rules
and its own coherence. It exists not for its own sake, but to achieve certain
aims that are social, not “legal.” We could call them “political aims,” but
to do so would create an erroneous impression of division and conflict. It
would confuse the means (politics) with the goal (social and principled
aims). I believe that the legal system—as coherent and autonomous as it
may be in its formal conceptions—operates in order to achieve social goals.
Law’s formal structure includes “air valves” or open-ended terms whose 
social goal is to connect law, as a normative device, to social reality. If 
the judge is an engine, society is the fuel that allows him or her to operate.
Social reality and social forces drive law and determine the aims of le-
gal discipline. To this extent, we can accept some precepts of the free 
approach.147

My main quarrel with free interpretation is not over the essence of law
(at the macro level), but rather over positive law, in general, and the inter-
pretation of texts (at the micro level), in particular. Even at the micro level,
I recognize the existence of hard cases in which the interpreter’s subjective
decision ultimately determines the interpretation. I disagree, however,
about how frequently such cases occur. Free interpretation says that every
case is “difficult.” I cannot accept that. Law inevitably contains uncer-
tainty,148 but uncertainty does not surround every legal text, in every cir-
cumstance. Most legal texts, in most circumstances created by life’s prac-
tical exigencies, have a single, unique meaning. For law to fulfill its general
aim, it must recognize that the language of an individual text sets limits 
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for the operation of the norm trapped within it. A judge’s power to insert
content into a text exists, but it is not completely free, and it is not unlim-
ited. Recognizing the existence of law means recognizing rules for its 
interpretation.

That is my primary criticism of the free approach. It is inappropriate be-
cause it ignores the independent existence of a legal text. It fails to distin-
guish between an existing text and the creation of a new text. It does not
actualize proper constitutional values. If words can bear any meaning at all,
then the text has no meaning at all, and its author is of no importance. In-
deed, if a text has no “objective” meaning, it is hard to understand how
scholars of free interpretation expect the reader to understand their own
writing. If every text can be given any desired meaning, why can’t I decide
that the free approach is not free? So long as communication among human
beings is possible, and people rely on language as a device for understand-
ing, the free approach to language cannot be valid. Interpretation with no
semantic boundaries is not interpretation.

Free interpretation claims that law is based on values and goals. Accord-
ing to the free approach, however, interpreters are not guided by these val-
ues and goals, but act according to their political aims. To this, I counter
that law is a device for achieving social aims and values, expressed by judges.
They may enjoy a certain degree of freedom to balance those aims, but they
are not free to create them. Even where uncertainty in law gives judges dis-
cretion, that discretion is far from absolute.149 Constitutional require-
ments act as a de facto restraint on complete interpretive freedom. Princi-
ples of democracy and separation of powers bar such freedom, which would
undermine the rule of law and public confidence in the judiciary. Society’s
elected officials, not judges, play the primary role in determining social
aims (consideration of democracy). The judge is a junior partner in the in-
terpretive project (consideration of separation of powers). Interpretation
that reflects the judge’s subjectivity harms security, certainty, and the rea-
sonable expectations of individuals (rule of law considerations). Under a
free system of interpretation, the public would view judges as politicians
and lose trust in them (consideration of public faith in the judiciary). A
judge’s personal views will sometimes diverge from society’s fundamental
perspectives and from its constitutional and systemic structure. Giving ex-
pression to those views may undermine important societal principles (con-
siderations of constitutional and systemic structure). A judge’s personal
views may also infringe on the autonomy of individuals who use private law
texts to create norms for themselves (considerations of autonomy and the
private will).
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Judges have discretion, but they must use it to formulate and achieve so-
cial aims. Judicial discretion is limited, in accordance with the status of the
judge as a junior partner in the interpretive project. If the text being in-
terpreted is a constitution, the constitutional assembly is the senior part-
ner. In the case of a statute, the legislature is the senior partner. For a con-
tract, the contractual parties are the senior partners. For a will, the senior
partner is the testator. I do not claim that judges are absolutely bound, but
neither are they completely free. The interpreter may—and sometimes
must—formulate social policy, but only in the interstices created by the se-
nior partner.150 If the judge were to become the sole actor in the inter-
pretive project, the constitutional structure of both law and society would
change. Law would become a tool for achieving the aims of an unelected
minority. Any attempt to recognize cooperation and reciprocal relation-
ships between the branches of government and between them and the in-
dividual would become bankrupt, and the interpretive project would lose
its legitimacy.151 Western legal communities do not see law this way. Ab-
sent a revolutionary change in the way we view law, the judiciary, and in-
terpretation, free interpretation is unacceptable.

6. CRITIQUE OF PURPOSIVE INTERPRETATION 
AND SOME RESPONSES

Critique from Subjective and Objective Systems

Because purposive interpretation is neither purely objective nor purely sub-
jective, it is subject to criticism from both subjective and objective systems
of interpretation. I addressed this criticism in my analysis of the various sys-
tems of interpretation.152 But what is the critique of purposive interpreta-
tion as an independent system? I identify three primary criticisms: First,
purposive interpretation tries to achieve the impossible by formulating a
theory of interpretation that applies to all legal texts; second, purposive in-
terpretation confers overly broad interpretive discretion to the interpreting
judge; third, purposive interpretation is too complicated. I discuss these
objections and respond to them below.
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A COMPREHENSIVE SYSTEM OF INTERPRETATION IS OVERLY AMBITIOUS

The first objection is this: No comprehensive theory of interpretation 
can answer every interpretive problem without relying on judicial discre-
tion.153 This criticism is particularly strong where the interpretive theory
does not restrict itself to a particular kind of legal text, like a constitution
or statute, but rather seeks an interpretive solution for all legal texts. Pur-
posive interpretation, however, readily acknowledges the need for judicial
discretion in a system that provides answers to all interpretive problems.
What remains, then, is the claim that it is overly ambitious to create a sys-
tem of interpretation that applies to all legal texts,154 that each type of legal
text has its own unique characteristics, and that it would be artificial to try
to lump them all together.155

I acknowledge that there is no divine or hermeneutic decree mandating a
uniform system of interpretation for all legal texts. I claim only that legal
texts contain more similarities than differences, and that purposive interpre-
tation expresses these similarities by giving every legal text a meaning, within
the limits of language, that realizes the (subjective and objective) purpose of
the text. That element is common to all legal texts, and it supersedes what
is different about them. Furthermore, purposive interpretation does not ig-
nore or suppress the elements that divide texts. To the contrary: It takes the
differences into consideration and gives them full expression by tailoring the
internal balance between subjective and objective purpose accordingly. It
gives each text full range to express its individuality. Such expression does
not lead to a separate, independent system of interpretation for each text but
rather takes place within purposive interpretation.

Purposive interpretation is built on the internal tension between the
forces that unify its different components under the banner of “the pur-
pose of the text” and the centrifugal forces that seek to recognize each text
as its own interpretive unit. I think the unifying forces are stronger than
those that divide. It is therefore possible to construct a comprehensive the-
ory of interpretation that unifies all legal texts, while recognizing the indi-
viduality of each text. I think purposive interpretation overcomes the in-
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ternal tension in which it exists. It does not splinter into separate interpre-
tive theories for wills, contracts, statutes, and constitutions, and it facilitates
cross-fertilization of interpretive viewpoints. By adopting purposive interpre-
tation, we overcome the phenomenon in which the interpreter of a statute
or constitution ignores the interpretation of a contract or will, and the inter-
preter of a contract or will ignores statutory and constitutional interpreta-
tion. By taking all texts into account comprehensively, we strengthen the
different components of purposive interpretation and made progress to-
ward developing a unitary theory that recognizes the individuality of its
components.

PURPOSIVE INTERPRETATION DICTATES OVERLY BROAD DISCRETION 
FOR THE JUDGE

The second objection is that purposive interpretation gives the judge overly
broad discretion. The need to balance between subjective and objective
purpose and the multiplicity of presumptions of objective purpose expand
a judge’s discretion without providing enough limiting rules. This expan-
sion of discretion undermines security and certainty in law and, eventually,
undermines public faith in its judges.

It is true that purposive interpretation is based on a component of judi-
cial discretion, but that is necessarily true of any system of interpretation
that aspires to provide a solution to every interpretive problem.156 The
question is a matter of degree. I do not think purposive interpretation gives
judges broader discretion than other systems of interpretation; to the con-
trary, I think that purposive interpretation restricts judicial discretion more
than other systems. Unlike many systems of interpretation, purposive in-
terpretation adopts a normative stance on the relationship between the dif-
ferent presumptions (subjective and objective). Whereas other systems
leave some decisions buried in the intuition of the interpreter, purposive
interpretation pushes those issues to the surface and forces the interpreter
to adopt a normative stance, dictated by rules and principles, with respect
to those issues. Other systems create a gap between rhetoric and practice,
for example, by paying lip service to legislative intent but defining it as the
intent of the reasonable legislature, which in turn becomes the intent of
the court. Purposive interpretation, on the other hand, tells the truth. It
acknowledges the need to give expression to the real intent of the author,
but notes that when there is no credible information about that intent, or
such intent is not relevant to resolving the interpretive problem, then the
interpreter abandons legislative intent in favor of the fundamental values
of the system. It acknowledges that the ultimate purpose of a text is a legal
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construction based on the balance between different purposes. It ac-
knowledges the existence of judicial discretion, limited judicial subjectiv-
ity, and judicial creativity. It lays its cards on the table, demanding com-
plete transparency of the judicial work of interpretation. It subjects judges
to ongoing professional review, strengthening confidence in the judiciary.
Above all, however, purposive interpretation allows interpretation to fulfill
its aim. Purposive interpretation achieves the goal of law; it realizes the role
of the judge in a democracy; its dynamic approach allows judges to bridge
the gap between law and society; its constitutional approach gives full ex-
pression to formal and substantive democracy.

PURPOSIVE INTERPRETATION IS TOO COMPLICATED

The third objection is that purposive interpretation is too complicated.
While the second objection claims there is too much judicial discretion
based in too few rules and principles, the third objection claims there are
too many rules and principles that burden the interpreter. 

At first glance, there is something to this claim, but only at first glance.
Any system of interpretation appears complicated or even threatening until
it becomes familiar. Once an interpreter becomes schooled in purposive in-
terpretation and begins to understand it, the complication disappears. In-
deed, in most cases, particularly at the trial level, there is no real dispute
over the purpose of the text. In those instances, a judge may take a short-
cut.157 Whether starting with objective or subjective purpose, usually the
judge will immediately reach the ultimate purpose. That purpose—with-
out resort to judicial discretion—will resolve the interpretive problem.
Only in a minority of cases will the interpreter need to exhaust every av-
enue of purposive interpretation. In these few instances, there are no easy
solutions, and the interpreter will have to go through the entire interpre-
tive process. There is no reason to assume, however, that that process is
longer or more complicated in purposive interpretation than in the other
systems of interpretation.

Up to this point, I have discussed the general doctrines that character-
ize purposive interpretation. I emphasized the commonalities among legal
texts and the way in which purposive interpretation takes the particular
character of each text into consideration. I will now address the different
legal texts and their treatment within purposive interpretation. Having
dealt with purposive interpretation as a unitary system that applies to dif-
ferent legal texts, I will use Part 3 to focus on the various legal texts (will,
contract, statute, and constitution) and their purposive interpretation.
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C H A P T E R  T W E L V E

The Interpretation of Wills

1. THE UNIQUENESS OF A WILL AND HOW 
IT AFFECTS INTERPRETATION

The Uniqueness of a Will

Three traits characterize a will:1 First, a will is the product of the testator’s
intent. Testators may express their intent in any language, lexicon, or sign
they choose. They may call black, white, and white, black. Language is their
raw material. That is the difference between a will and a public law document,
addressed to the public and therefore obligated to speak in a language that
the public understands. A will reflects the testator’s thoughts and intent. He
or she therefore may choose to express it any way he or she likes. Wills share
this linguistic flexibility with contracts. Second, the testator must formulate
the will in a particular format. While a contract may take any form, a will can
only assume one of a finite number of forms. Third, a will is a unilateral legal
act. It enters into force upon the testator’s writing or speaking it, without fur-
ther legal process.2 It is an ambulatory norm.3 It does not create a reliance
interest.4 True, sometimes heirs expect to inherit from their loved one, but
the law does not protect such expectations while the testator is alive.5 These
particular traits of wills influence their interpretation, as we shall see.

Uniqueness in Interpretation: Superior Role of Testator’s Intent 

Purposive interpretation ascribes tremendous weight to the intent of the
legator as an expression of the unique character of a will. The “command-
ment to honor the wishes of the dead”6 is a common thread running

1 Barak, supra p. 15, note 40 at 48.
2 P. Piotet, Erbrecht 205 (1978).
3 T. Atkinson, Law of Wills (2d ed., 1953). A will is “completed” when written, but it con-

fers rights only upon the death of the testator. In the interim period, it is revocable.
4 W.H. Page, 4 Page on the Law of Wills 2 (W. Bowet & D.H. Parker eds., rev. ed. 1961).
5 A. Corbin, 3 Corbin on Contracts: A Comprehensive Treaty on the Roles of Contract Law

4 (1960).
6 Rabbi Meir is credited with this phrase. Babylonian Talmud, Tractate Gitin, 14:72 (3d

to 5th centuries C.E.). See also A. Golack, 3 Foundations of Jewish Law 126 (1999).



through all legal systems,7 dating back to ancient Jewish law. The intent of
the testator—an expression of his or her constitutional right to dignity and
property—is the “polar star” of will interpretation.8 Where subjective pur-
pose (the intent of the testator) clashes with objective purpose (the intent
of the reasonable testator or of the system), subjective purpose prevails.9
The testator’s intent is his or her historical, psychological intent as formu-
lated at the time the will was made.10

The Meaning of a Will and Its Objective Purpose

While subjective purpose occupies a senior position in the interpretation
of wills, it is not the only factor. Objective purpose and the presumptions
derived from it continue to apply, immediately and always. They are the
background for understanding the subjective purpose. They may be deci-
sive in choosing between contradictory subjective purposes. They apply in
the absence of a relevant subjective purpose. Objective purpose occupies
a secondary but more than marginal place in the interpretation of wills.
Usually, when courts interpret wills, they do so without knowing the (sub-
jective) intent of the testator. They must make their decision based on ob-
jective purpose. This is certainly the case in a joint and mutual will, for
which a court must consider the joint intent of both testators. From the
point of view of each of the testators, the court considers a fact external
to his or her intent. We should openly acknowledge this objective aspect
of will interpretation.11 We should not falsely claim adherence to subjec-
tivity,12 employing the rhetoric of subjective intent but the practice of ob-
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jective approach. If intent does not exist, or if we have no information
about it, we should acknowledge as much. Purposive interpretation does
so. It fully acknowledges the role of the intent of the reasonable author and
of the system (objective purpose) as a secondary but important criterion
for interpreting a will.

2. THE LANGUAGE OF A WILL 

A statute is a means of communication between the legislature and the pub-
lic. It therefore must use language that the public understands. A will, on
the other hand, expresses the intent of the testator. Testators may express
themselves any way they choose. Of course, a will is a form of communi-
cation with the legal system, as represented by the judge who interprets the
will. The judge must therefore understand the will. If the testator drafts
the will in a language that the judge does not understand, the judge may
interpret the will in a way that does not realize the testator’s intent. The
judge may even invalidate a provision of the will because the language is
too vague. A testator willing to run that risk may use his or her own pri-
vate language or code. He may bequeath his property to “Mother,” mean-
ing his wife, whom he calls “Mother.” A testator may bequeath her
“books” to X, when by “books,” she means her bottles of wine. Central to
“honoring the wishes of the dead” is allowing the testator to create his or
her own private lexicon. I do not claim that this lexicon determines the
legal meaning of the will. The legal meaning of the will depends on its pur-
pose. I mean only that a judge must include both the private and public
meanings of the language of a will as part of the will’s range of semantic
possibilities. Many legal systems take this approach.13

3. THE PURPOSE OF A WILL

The Essence of the Purpose of a Will

The purpose of a will is the interest, goals, values, aims, policies, and func-
tion that the will is designed to achieve. It is the platform at the founda-
tion of the will. It is the will’s “plan” for distributing the testator’s prop-
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erty. Such purpose—like the purpose of a contract, statute, and consti-
tution—is a normative concept. It is a legal construction, composed of 
objective and subjective purpose. Subjective purpose is the intention of 
the testator, an expression of his or her actual will. It can be proven through
any evidence used to prove a person’s intent. Objective purpose is the con-
crete intent the testator would have had, had he or she behaved as a rea-
sonable person. If that intent is unknown, then it is the intent of the 
reasonable testator. At the highest level of abstraction, it reflects the fun-
damental values of the system. Subjective intent occupies a central posi-
tion in determining the purpose of a will, but the purpose of a will is not
synonymous with the testator’s intent. The intent of the testator is a pri-
mary source for determining purpose, but it is not the only source. The
purpose of a will is an abstract, normative concept containing both actual
and hypothetical aspects. Every will has a number of purposes (subjec-
tive and objective). In a tiny minority of cases, these purposes conflict.
Judges must resolve those conflicts in determining the will’s ultimate pur-
pose.14

Subjective Purpose of a Will

The subjective purpose of a will is the interests, goals, values, aims, poli-
cies, and function that the testator seeks to achieve through the will. It is
real intent. It is the images that in fact went through the testator’s mind.
It is composed of biological-psychological-historical facts that took place
in the past. Once a testator has revealed his or her intent and made a will,
the judge should interpret it according to the testator’s actual intent. Such
intent may be reasonable or unreasonable; it may be just or unjust; it may
be balanced by the standards of the system or it may be capricious and ab-
surd. We need not assume that every testator is unreasonable, malicious,
or capricious. To the contrary: We may assume that every testator exercises
reason, fairness, and integrity. We may assume that every testator uses his
or her will to actualize the fundamental values of the system. Hence, pur-
posive interpretation’s presumption that a will’s subjective purpose is con-
sistent with its objective purpose. However, that presumption is rebuttable.
It is rebutted if the intent of the testator proves to be inconsistent with the
intent of the system. It is rebutted if the circumstances surrounding the
making of the will show the testator’s subjective purpose to diverge from
the objective purpose. It is rebutted by proof that the testator could not
have conceived of the content of the presumption of objective purpose.
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Subjective purpose tells the truth. It reflects true intent. It applies, how-
ever, only when there is reliable information about that intent.15

SOURCES OF SUBJECTIVE PURPOSE

An interpreter learns about the subjective purpose of a will from two
sources: first, the will itself, and second, the circumstances surrounding its
making. The first source is intrinsic (textual context), while the second
source is extrinsic (external context).

The first (internal) source treats the will, like all legal texts, as a whole.
All legal systems adopt that approach to a will.16 An interpreter treats the
will as a whole regardless of whether or not its language is “plain.” Of
course, here we encounter the problem of the hermeneutic circle: To un-
derstand any provision of a will, we must understand the will as a whole;
but to understand the will as a whole, we must understand its parts. Pre-
understanding rescues us from this dilemma.17 We approach a will with the
totality of our assumptions, perspectives, and points of departure. Using
this pre-understanding, we formulate an understanding of part of the will,
which helps us develop a preliminary understanding of the whole thing.
We then move back and forth from the part to the whole.

The other source of information about subjective purpose is the cir-
cumstances surrounding the making of the will. These are the ever-
expanding circles of reality framing the making of the will. They are the
“story” at the core of the will.18 The interpreter consults the circumstances
in order to formulate the testator’s intent. The most immediate circum-
stances—the innermost circle—are the circumstances under which the will
was made. The next closest circle is the events and facts occurring before
and after the making of the will.19 The circumstances surrounding the
making of the will are probative of subjective purpose only if the testator
was aware of them. If they were not in his or her consciousness, even if a
reasonable testator would have known about them, they have no probative
value. The standard of proof for demonstrating these circumstances is the
civil standard of a preponderance of the evidence.

English law does not admit direct evidence of a testator’s intent as part
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15 Z. Chafee, “The Disorderly Conduct of Words,” 41 Colum. L. Rev. 381, 398 (1941).
16 Feeney, supra p. 79, note 74 at 18; Page, supra p. 307, note 4 at 42.
17 Supra p. 57.
18 On “storytelling” in law, see J. Baron, “The Many Promises of Storytelling in Law,” 23

Rutgers L.J. 79 (1991). For an application of this approach to the interpretation of wills, see
J. Baron, “Intention, Interpretation and Stories,” 42 Duke L.J. 630 (1992).

19 Feeney, supra p. 79, note 74 at 16; E.A. Kellaway, Principles of Legal Interpretation of
Statutes, Contracts and Wills 571 (1995).



of the extrinsic evidence demonstrating the circumstances of his or her
will.20 The English Law Reform Committee split over the issue,21 but the
English Parliament has adopted its majority opinion barring the introduc-
tion of direct evidence.22 American law has no uniform opinion on the
matter, but the modern trend is to admit direct extrinsic evidence.23 Israeli
law rejects the English approach.24 Indeed, the English rule is puzzling. If
we take the testator’s intent seriously, why not admit information about it
from all reliable sources?

WHEN MAY AN INTERPRETER CONSULT THE CIRCUMSTANCES 
OF THE WILL’S CREATION?

Purposive interpretation’s general rule permitting an interpreter to refer to
the circumstances surrounding the creation of a legal text in every cir-
cumstance25 applies to wills. This is also the traditional approach of Con-
tinental law,26 and American law is coming into conformity. In the nine-
teenth century, the prevailing American doctrine permitted an interpreter
to consult the circumstances surrounding a will’s creation only if the mean-
ing of the will or its language was unclear. If the meaning of the will (or
contract) was plain, an interpreter could not consult the circumstances.
Wigmore criticized that approach: “The . . . ‘plain meaning’ is simply the
meaning of the people who did not write the document.”27 Wigmore ap-
plied this criticism to the interpretation of wills, contracts, and statutes.
Gradually, the American doctrine changed. The 1940 Restatement of Prop-
erty registered the change, allowing judges to consult the circumstances al-
ways.28 The Restatement’s approach took root,29 although the older doc-
trine did not completely die out. The Tentative Draft adopted the view that
an interpreter may always consult the circumstances.30
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20 Feeney, supra p. 79, note 74 at 66; Page, supra p. 307, note 4 at 221; Note, “Admis-
sibility of Testator’s Declarations of Intention,” 17 S. Cal. L. Rev. 276 (1965).

21 The minority opinion in the committee report supported admitting such evidence. Law
Reform Committee, Interpretation of Wills 19 (Cmnd 5301 1973).

22 Art. 21 of the Administration of Justice Act, 1982.
23 Tentative Draft, supra p. 308, note 7 at 14.
24 C.A. 45/62 Holon v. Executors of the Estate of Aryeh Shenker, 16 P.D. 1707, 1710.
25 Supra p. 143.
26 E. Schanze, “Interpretation of Wills—An Essay Critical and Comparative,” Compara-

tive and Historical Essays in Scots Law 104 (D.L.C. Miller and D.W. Miers eds., 1992). See
also J. von Staudinger, Kommentar zum Bürgerlichen Gesetz mit Einführungsgesetz und
Nebengesetzen 769 (vol. 5, 1996); P. Malaurie and L. Aynes, Droit Civil, les Successions, les
Libéralités 288 (3d ed. 1995).

27 J.H. Wigmore, 9 Evidence in Trials at Common Law 198 (Chadbourne rev. ed., 1981).
28 3 Restatement of Property (Future Interests) 1198 (1940).
29 W. Page, 2 Page on the Law of Wills 819 (1941).
30 Tentative Draft, supra p. 308, note 7 at 6, 19.



English law underwent similar developments. From the nineteenth cen-
tury until the 1980s, English judges were permitted to consult the cir-
cumstances only if the language of the will was not plain. That literal rule
applied to the interpretation of all legal texts. Change came with the 1982
Administration of Justice Act that liberalized the possibility of consulting
the circumstances.31 Free access, however, is still barred.32

A Will’s Objective Purpose

The objective purpose of a will is the purpose that the testator, as a reason-
able person, would have placed at its core. In the absence of more specific
information, it is the purpose that a reasonable person would have sought
to achieve through the will. It is the will that actualizes the fundamental val-
ues of the system (“intention of the system”), including equality, justice,
reasonableness, and fairness in distributing the testator’s property.33 It also
takes the public interest into account, for example by preventing a situation
in which heirs can profit from their misdeeds.34 A will may be unilateral, but
it is not made on a desert island. The judiciary sustains and implements a
will. A will draws life from the system and fertilizes the system in return—
introducing an element of objectivity into the purpose of the will.

At a low level of abstraction, the judge learns about objective purpose
from the will and the circumstances of its creation. At a higher level of ab-
straction, the judge learns about objective purpose from the law. Such pur-
pose should not, however, be considered if it cannot be achieved through
the language of the will. Purposive interpretation’s position that “inter-
pretive work is not limited to the words, but the words limit the interpre-
tation”35 applies to objective purpose as well. There must be a linguistic
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31 See Art. 21 of the statute. The relevant provision is in subsection (c), permitting an in-
terpreter to consult the circumstances: “in so far as evidence, other than evidence of the tes-
tator’s intention, shows that the language used in any part of it is ambiguous in the light of
surrounding circumstances.”

32 But see legislation from the Australian state of Victoria, Art. 22A(1) of the Wills Act.
The need for reform has been noted in New Zealand. J.K. Maxton, “Construction of Wills:
A Need for Reform” [1983] New Zealand L.J. 69. Ireland takes a different stance, permit-
ting free access to the circumstances. See article 90 of the 1965 Irish Law of Succession.

33 E. Halbach, “Stare Decisis and Rules of Construction in Wills and Trusts,” 52 Cal. L.
Rev. 921 (1964).

34 For a history of the “murderous heir,” see A. Reppy, “The Slayer’s Bounty—History
of Problem in Anglo-American Law,” 19 N.Y.U. L. Rev. 229 (1942). See also M.L. Fellows,
“The Slayer Rule: Not Solely a Matter of Equity,” 71 Iowa L. Rev. 489, 538 (1986). For
Dworkin’s position, see supra p. 63. Dworkin resolves the problem through the doctrine of
filling in a lacuna in the statute.

35 F.H. 40/80 Koenig v. Cohen, 36(3) P.D. 701, 703.



hook—an Archimedean foothold in the text of the will—through which
objective purpose can be achieved.

One might ask whether the objective purpose of a will is established at
the time the will is made or at the time it is interpreted. I tend to think
that, in looking at objective purpose at a low level of abstraction (“What
would the testator, as a reasonable person, have wanted?”), the relevant
time is the time the will was made. At higher levels of abstraction (“the in-
tention of the system”), the relevant time frame is the moment of inter-
pretation.

Presumptions to Identify Objective Purpose

Objective purpose appears before the judge in the form of presumptions
of purpose.36 These presumptions always apply, irrespective of the appar-
ent clarity of the text or the given phase of interpretation. Presumptions of
purpose, as the name indicates, are not absolute. A contradictory subjec-
tive purpose of the testator, as learned from the will and circumstances, re-
buts them. The mere fact that an individual testator could not have in-
tended the objective purpose is not enough to rebut the presumption,
however. The presumption of objective purpose is rebutted only when in-
consistent with the actual will of the testator.

What are these presumptions of purpose? They vary with each legal sys-
tem. The following is a partial list of presumptions of objective purpose ac-
cepted in most legal systems:

1. The presumption that the subjective purpose of the will arises from its
natural and ordinary language,37 referred to in case law and in the literature
as “the golden rule.”38 Purposive interpretation replaces the golden rule with
the “golden presumption,” reflecting a desire to guarantee stability and cer-
tainty.39

2. The presumption that the provisions of the will do not contradict each
other; that the will is consistent with a previous will; that identical phrases in
the will have the same meaning, and that different phrases have different
meanings.

3. The presumption that the will is valid. This is the “rule of validity” that
purposive interpretation turns into the presumption of validity.
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36 Barak, supra p. 15, note 40 at 287.
37 Theobold, supra p. 309, note 13 at 200.
38 Supra p. 34.
39 We can supplement it with an additional presumption, that subjective purpose arises

from the plain and unequivocal language of the will. See C.A. 239/89 Shoresh v. Galili, 46(1)
P.D. 861, 867.



4. The presumption that the will integrates into the relevant law of suc-
cession. This presumption has implications in a number of different fields. For
example, there is a presumption against legally dispossessing an heir from in-
heritance.40 When a legator’s will refers to “my heirs,” he or she is presumed
to mean the order of succession prescribed by law.41 When a legator bequeaths
property to two heirs, one instead of the other, he or she is presumed to do
so according to the relevant law of succession’s provisions for substituting one
heir for another. When the legator bequeaths property to two heirs, one after
the other, he or she is presumed to do so according to the law of succession’s
provisions for inheritance by one heir after another.

5. The presumption that the will integrates into the general law.42 A will’s
property provisions are presumed to integrate into the law of property; its pro-
visions for obligation into the law of obligations; its tax provisions into tax
law.43

6. The presumption that the will applies to assets and people as they exist
on the day of the testator’s death. This expresses the approach that “the will
speaks from the day of death.”44

7. The presumption that the will applies to all of a testator’s estate, not
just part of it.45

8. The presumption that the will justly divides the testator’s property.46

This presumption reflects the legal system’s fundamental values. These values
guide us toward just results; they bind us to do what is good and right; they
aim to prevent malice and injustice. A will is therefore interpreted to prevent
an unfit heir (such as the heir who murders his or her legator) from inherit-
ing.

9. The presumption of egalitarian distribution of the testator’s property.
The testator is presumed to have sought to guarantee equality among heirs of
the same level of relationship to the legator. This is consistent with the spirit
of modern legal systems. It sometimes takes the form of a legal rule. I favor
treating it as a presumption.

10. The presumption that the will advances the public interest. The inter-
preter of a will should assume that the reasonable testator sought to advance
the public interest.47 Hence, it is presumed that expensive paintings should
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40 Page, supra p. 307, note 4 at 111; Feeney, supra p. 79, note 74 at 27.
41 Piotet, supra p. 307, note 2 at 211.
42 Page, supra p. 307, note 4 at 92; Feeney, supra p. 79, note 74 at 22.
43 Tentative Draft, supra p. 308, note 7 at 48.
44 Kellaway, supra p. 311, note 19 at 530.
45 Feeney, supra p. 79, note 74 at 24; Kellaway, supra p. 311, note 19 at 599; Page, supra

p. 307, note 4 at 98.
46 Feeney, supra p. 79, note 74 at 21. See also C.H. Sherrin, “The Words of Change in the

Law of Wills,” 40 The Conveyancer and Property Lawyer 66 (1976).
47 Tentative Draft, supra p. 308, note 7 at 82.



not be destroyed, manuscripts should not be ruined, and antiques should not
disappear.48

11. The presumption that the will does not bar access to the courts for ar-
bitration of serious claims made in good faith.

12. The presumption that the will achieves reasonable, fair, non-absurd re-
sults acceptable in interpersonal relationships. This presumption is an expres-
sion of the legal system’s fundamental values.

13. The presumption that the will meets reasonable expectations. This
leads to the presumption of egalitarian distribution among heirs and the pre-
sumption that the will is not designed to infringe on the freedom or auton-
omy of an heir in, for example, matters of marriage and adoption. The pur-
pose of the will is presumed to be the distribution of property in a way that is
customary and acceptable in the testator’s community.

14. The presumption that the will prefers family members over strangers.
Intact families reflect the preferred way of the world. Within that presump-
tion, “close” family members are to be preferred over “distant” relatives.49

The will is presumed to preserve the order of family relationships.50

15. The presumption that the will preserves human rights. Hence the pre-
sumption that the testator sought an egalitarian distribution among heirs at
the same level, as well as the presumption that the testator did not intend to
discriminate based on religion, race, or gender.

The Ultimate Purpose of a Will

We have now reached the final stage. The interpreter studies the different
pieces of information—in the form of presumptions—about the purpose
of the will. When all the information points in the same direction, the work
is easy. The interpreter determines the ultimate purpose of the will ac-
cording to the information. He or she determines the legal meaning of the
will’s language.

Sometimes, however, the data about the purpose of the will point in dif-
ferent directions. Then, the interpreter must decide which data to privi-
lege. Because of a will’s unique character, the interpreter accords decisive
weight to subjective purpose. In case of contradiction among data about
the subjective purpose, information pointing to a primary purpose prevails
over information pointing to a subordinate purpose, and a specific purpose
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48 See, e.g., Eyerman v. Mercantile Trust Co., 524 S.W.2d 210 (Mo. App. 1975) (refusing
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50 Id. at 81.



prevails over a general purpose. Similarly, in deciding between data at the
same (subjective) level, an interpreter should give preference to data that
is consistent with the will’s objective purpose.

What does the interpreter do if there is no relevant information about
subjective purpose? In that case, ultimate purpose depends on the data
about objective purpose. When those pieces of information contradict each
other, the lower level of abstraction (how the testator would have decided,
had he or she considered the matter) prevails over a higher level of ab-
straction (how a reasonable testator would decide). When the presump-
tions of objective purpose contradict each other, an interpreter should bal-
ance them according to the weight of the values they represent.51 If the
scale is balanced, the interpreter must exercise discretion to come to a de-
cision.52 In my opinion, the interpreter should choose the purpose that
best achieves justice. Other purposive interpreters may use different crite-
ria. It is a question of judicial discretion,53 exercised pragmatically.
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The Interpretation of Contracts

1. THE UNIQUENESS OF A CONTRACT AND HOW 
IT AFFECTS INTERPRETATION

The Uniqueness of a Contract

A contract expresses the autonomy of the contractual parties’ private will,
which is a constitutional right that derives from the right to human dignity
and the right to property. The right to human dignity safeguards the right
to decide whether to communicate through a contract and with whom to
communicate, and the freedom to formulate the content of the contract. In
contrast to a will—which also expresses private autonomy—a contract cre-
ates reasonable expectations among the parties to it. It creates reliance on
itself and on its results. It can also create a reliance interest in third parties.

Uniqueness in Interpretation: Superior Role of the Joint Intent 
of the Parties

The uniqueness of a contract influences its interpretation. Because a con-
tract is an expression of the private will of the parties, judges should inter-
pret it to express that will. We saw1 that the key question in interpreting a
legal text is, “Interpretation for what?” The “what” is to achieve the pur-
pose of the text. Because the primary purpose of a contract is to realize the
joint intent of its parties, judges should interpret contracts according to
that intent.

The emphasis on the joint intent of the parties runs as a common thread
through Continental systems of law.2 Article 1156 of the French Civil
Code is typical, proclaiming that “On doit dans les conventions rechercher
quelle a été la commune intention des parties contractantes, plutôt que de
s’arreter au sens littéral des termes.”3 International “legislation”—such as

1 Supra p. 219.
2 K. Zweigert and H. Kötz, Introduction to Comparative Law 400 (T. Weir trans., 1998);

Art. 133 of the B.G.B.; Art. 18 of the Swiss Law of Obligations; Art. 1362 of the Italian Civil
Code; Art. 1425 of the Quebec Civil Code.

3 “In interpreting a contract, one should seek the joint intent of the parties communicat-
ing through the contract, and not stop at the literal meaning of the terms.”



the Unidroit principles of international commercial contracts,4 the United
Nations Convention on Contracts for the International Sale of Goods,5
and the Principles of European Contract Law6—adopts the same stance.
The American Restatement of Contracts has also followed suit,7 marking
the end of an interesting development in American law.8

English common law, on the other hand, takes an exceptional stance, in-
terpreting contracts according to the intention attributable to reasonable
parties. The following comments by Lord Wilberforce typify the English
doctrine:

When one speaks of the intention of the parties to the contract, one is speak-
ing objectively—the parties cannot themselves give direct evidence of what
their intention was—and what must be ascertained is what is to be taken as
the intention which reasonable people would have had if placed in the situa-
tion of the parties.9

In recent years, the English have relaxed this approach, now construing the
understanding of the reasonable person against the background of the cir-
cumstances that one can reasonably assume were known to the parties at
the time the contract was formed.10 English law does, however, continue
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4 Article 4.1 of Unidroit states that “(1) A contract shall be interpreted according to the
common intention of the parties; (2) If such intention cannot be established, the contract
shall be interpreted according to the meaning that reasonable persons of the same kind as the
parties would give to it in the same circumstances.”

5 See Article 8 of the Convention, which constitutes an addition to the law of sales (sale of
international goods), 1999—“(1) For the purposes of this Convention statements made by
and other conduct of a party are to be interpreted according to his intent where the other
party knew or could not have been unaware what that intent was; (2) If the preceding para-
graph is not applicable, statements made by and other conduct of a party are to be interpreted
according to the understanding that a reasonable person of the same kind as the other party
would have had in the same circumstances.”

6 Chapter 5.101 of the Principles states that “(1) A contract is to be interpreted accord-
ing to the common intention of the parties even if this differs from the literal meaning of the
words. (2) If it is established that one party intended the contract to have a particular mean-
ing, and at the time of the conclusion of the contract the other party could not have been un-
aware of the first party’s intention, the contract is to be interpreted in the way intended by
the first party. (3) if the intention cannot be established according to (1) or (2), the contract
is to interpreted according to the meaning that reasonable persons of the same kind as the
parties would give to it in the same circumstances.” Principles of European Contract Law (O.
Lando and H. Beale eds., 2000).

7 Restatement (Second) of Contracts §201 (1981).
8 J. Perillo, “The Origins of the Objective Theory of Contract Formation and Interpreta-

tion,” 69 Fordham L. Rev. 427 (2000).
9 Reardon-Smith Line Ltd. v. Hansen-Tangen [1976] 1 W.L.R. 989, 996.
10 Mannai Investment Co. Ltd. v. Eagle Star Life Assurance Co Ltd [1997] A.C. 749, 774;

Investors Compensation Scheme Ltd v. West Bromwich Bldg. Soc’y [1998] 1 W.L.R. 896, 912.
See also J. Steyn, “Contract Law: Fulfilling the Reasonable Expectations of Honest Men,” 113
Law Q. Rev. 433 (1997).



to reject the parties’ joint (subjective) intent—their “real” intent, as op-
posed to that of a reasonable person—as an interpretive criterion. The En-
glish justify their approach in two ways:11 First, they say, we cannot know
the joint intent of the parties, when the parties themselves disagree over it;
and second, we need an objective approach to guarantee stability and cer-
tainty in law.12

These explanations are not persuasive.13 Investigating the joint intent of
the parties is no different than any other legal investigation into facts. Direct
testimony from a party about his or her intent should be admissible. It would
not impair security and certainty in law. To the contrary: It would assure
more security and certainty than the current situation, in which everything
depends on a judge’s sense of the contractual language.14 Of course, when
a judge cannot ascertain joint intent, he or she should resort to objective pur-
pose. But why not try to find the subjective purpose shared by the parties?
A contract expresses the autonomy of the contractual parties’ private will—
the actual will at the core of the contract, not a hypothetical will.15 Indeed,
if the real intent diverges too far from the hypothetical intent, the contract
is likely to be voided on grounds of mistake.16 It is therefore difficult to un-
derstand the objection to using actual, not hypothetical, intent, as the basis
for contractual interpretation. Of course, we might say—in the spirit of new
textualism17—that the intent of the author of the text is irrelevant to its in-
terpretation. But English common law does not adopt that view. So long as
it continues to accept the intent of the parties as a proper interpretive crite-
rion, there is no reason for it to ignore real intent when it can be discovered.
If we take seriously the idea that the parties’ joint intent is at the core of a
contract—whether or not they behave reasonably—then we should inter-
pret a contract to realize that intent, without assuming its reasonability.

320 C H A P T E R  T H I R T E E N

11 President of India v. Jebsens (UK) Ltd [1991] 1 Lloyd’s Rep. 1, 9 (Goff, L.); J. Steyn,
“Interpretation Legal Texts and Their Landscape,” in The Coming Together of the Common
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Current Legal Probs. 23 (1988).

13 D.W. McLauchlan, “The New Law of Contract Interpretation,” 19 New Zealand U.L.
Rev. 147 (2000).

14 Supra p. 264; D.W. McLauchlan, “A Contract Contradiction,” (1999) 30 VUWLR
175, 189.

15 See D. Friedman and N. Cohen, Chozim [Contracts] 32 (vol. 11, 1991).
16 There is an important connection between the laws of contractual interpretation and

the laws about mistake in contract formation. The two fields should be harmonized; what is
the point of giving a contract an “objective” interpretation, if that interpretation will void the
contract? See P.S. Atiyah and F.A.R. Bennion, “Mistake in the Construction of Contracts,”
24 Mod. L. Rev. 421 (1961); R. Zimmerman, The Law of Obligations: Roman Foundations of
the Civilian Tradition 621 (1990). 

17 Supra p. 277.



The Meaning of a Contract and Objective Purpose

The investigation into the parties’ joint intent does not supplant a con-
tract’s objective purpose, which applies immediately and always. Objective
purpose constitutes the background for understanding subjective purpose.
It may resolve contradictions among conflicting subjective purposes. Most
importantly, objective purpose applies to situations in which there is no
subjective purpose that can resolve the judge’s interpretive problem. It is
then that objective purpose is decisive. Purposive interpretation thus main-
tains consistency between rhetoric and practice. It openly seeks and
achieves subjective purpose when possible and efficacious, and admits as
much. Otherwise, it openly adopts the rhetoric and practice of objective
purpose—and admits as much.

2. CONTRACT THEORY AND CONTRACTUAL INTERPRETATION

The Importance of Contract Theory to Contractual Interpretation

At the core of contract law is contract theory,18 which seeks to account for
the essence of a contract and its role in society. It tries to answer the ques-
tion of why we put the resources of the state at the disposal of the parties
to enforce their obligations, and why we give the parties a remedy in case
of breach. Contract theory helps explain contract law, but it also affects the
way we interpret contracts.19 Despite their connection, I have not found
significant treatment20 of the relationship between contract theory and
contractual interpretation. I will now briefly discuss a few basic theories of
contracts and evaluate their relationship to the theory of interpretation.

“CLASSICAL” THEORY: AUTONOMY OF THE PRIVATE WILL

The “classical” theory of contracts21 views freedom of contract as an ex-
pression of the autonomy of the private will. A contract is binding because
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18 For an analysis of the various theories, see R. Hillman, The Richness of Contract Law:
An Analysis and Critique of Contemporary Theories of Contract Law (1997).

19 Charny, supra p. 49, note 160 at 1815; C. McCracken, Note, “Hegel and the Auton-
omy of Contract Law,” 77 Tex. L. Rev. 719, 721 (1999).

20 Professor Zamir is a noteworthy exception. See E. Zamir, “The Inverted Hierarchy of
Contract Interpretation and Supplementation,” 97 Colum. L. Rev. 1710 (1997).

21 Neoclassical theory takes a similar view. See I. Macneil, “Contracts: Adjustment of Long
Term Economic Relations under Classical, Neoclassical and Relational Contract Law,” 72
Nw. U. L. Rev. 854, 855 (1978).



people have a moral obligation to keep their promises,22 because they have
consented to transfer their rights to another party,23 or because they com-
municated to another person their intention to be obligated to him or her.24

It would seem, on those theories, that contractual interpretation should seek
the real intent of the parties to the contract.25 A proper theory of interpre-
tation would then be subjective. Judges would refer to objective aspects only
in the absence of information about joint intent, or when it can be assumed
that the parties to a particular contract behaved as reasonable people. Such
a theory would cut in favor of beginning with objective interpretation at a
low level of abstraction, and only moving up to a higher level if necessary.26

ACTUALIZING SOCIAL VALUES

Another movement in contract theory emphasizes social values like fair-
ness, justice, and equality.27 According to these theories, contract law can
legitimately achieve social values beyond the intent of the parties alone,
such as solidarity, corrective justice,28 or distributive justice.29 These ap-
proaches lay the groundwork for objective theories of interpretation. They
would seem to cut in favor of a higher level of abstraction that seeks to ac-
tualize social values. The question is not what the parties to a contract
would have sought to achieve, had they considered the matter, but rather
what reasonable parties, envisioning the total picture and considering all
social values, would have sought to achieve.

EFFICIENCY TO MAXIMIZE GAIN

Law and economics30 is a movement that affects every branch of law, with
particularly important implications for contract law.31 Law and economics
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22 C. Fried, Contract as Promise: A Theory of Contractual Obligations 17 (1981).
23 R. Barnett, “A Consent Theory of Contract,” 86 Colum. L. Rev. 269 (1986).
24 J. Raz, “Promises and Obligations,” in Law, Morality and Society 210 (P. Hacker and J.

Raz eds., 1977); J. Raz, “Promises in Morality and Law”, 95 Harv. L. Rev. 916 (1982).
25 H. Collins, The Law of Contract 212 (3d ed. 1997).
26 Charny, supra p. 49, note 160 at 1825.
27 J. Beatson, “Public Law Influences in Contract Law,” in Good Faith and Fault in Con-

tract Law 263 (J. Beatson and D. Friedmann eds., 1995).
28 S. Henderson, “Promises Grounded in the Past: The Idea of Unjust Enrichment and

the Law of Contracts,” 57 Va. L. Rev. 1115 (1971); E. Weinrib, The Idea of Private Law
(1995). Note that Weinrib does not see corrective justice as a social value for contract law to
actualize. Rather, he sees corrective justice as a basis for the rationality of private law.

29 A. Kronman, “Contract Law and Distributive Justice,” 89 Yale L.J. 472 (1980); H.
Collins, “Distributive Justice through Contracts,” 45 Current Legal Probs. 49 (1992).

30 R. Posner, Economic Analysis of Law (5th ed. 1998).
31 A. Kronman and R. Posner, The Economics of Contract Law (1979); D. Farber, “Con-

tract Law and Modern Economic Theory,” 78 Nw. U. L. Rev. 303 (1983).



takes wealth maximization to be the goal of law. In the context of a con-
tract, it means that at least one of the parties to a contract should be in a
better position after the contractual transaction, without worsening the po-
sition of the other party. Law and economics requires a cost-benefit analy-
sis, taking into account the transaction costs of the deal itself. There is sparse
literature discussing what theory of interpretation law and economics fa-
vors. Some say that law and economics favors subjective interpretation,32

because the parties are the best judges of their own interests.33 Others say
law and economics cuts in favor of objective interpretation, which takes
market failures and limited rationality into account in order to reach a more
efficient outcome than that emerging from the joint intent of the parties.34

RELATIONAL CONTRACTS

In recent years, jurists have developed a theory of relational contracts35

concerning long-term contracts establishing a protracted relationship be-
tween the parties. These relationships are typically complex and uncertain.
Parties to relational contracts—employment contracts, distribution con-
tracts, nursing home contracts—have different considerations than parties
to a business contract. Relational contracts by their nature require flexibil-
ity and semantic adaptability. They require trust, solidarity, and reciproc-
ity. It is difficult to determine all the terms in advance, because the con-
tracts extend over a long period of time, during which the relationship
between the parties changes. A relational contract develops with time.

What system of interpretation do relational contracts warrant? There is
no easy answer. We might say that a subjective system is appropriate be-
cause the subjective intent of the parties to a relational contract is to guar-
antee mutual consideration and flexibility over a protracted contractual re-
lationship. We might even take it further and claim that the subjective
purpose of the contract is to achieve objective purpose at its low level of
abstraction, that is, what the parties to a relational contract would have
wanted, had they considered the matter. On the other hand, we might
argue that a theory of relational contracts should focus on the intent of the
parties at the time the dispute arises between them, rather than at the time
they formed the contract. If the latter is true, the “relational” interpreter
should heavily weight values such as trust, solidarity, and reciprocity—the
objective purpose of the contract.
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32 Posner, supra p. 322, note 30 at 93.
33 Zamir discusses this rationale. See Zamir, supra p. 321, note 20 at 1789; A. Schwartz,

“Justice and the Law of Contracts: A Case for the Traditional Approach,” 9 Harv. J.L. & Pub.
Pol’y 107 (1986).

34 Zamir, supra p. 321, note 20, 1789–90.
35 For a description of this theory—central to which is Professor Macneil—see Hillman,

supra p. 321, note 18 at 255.



FEMINISM AND CONTRACT THEORY

Feminist theory is constantly evolving across disciplines,36 including in the
field of law in general,37 and in contract law38 in particular. Feminist the-
ory, or at least a branch of it, claims that conventional contract theory re-
flects a masculine bias. Traditional contract theory is abstract and rigid, and
it claims to be objective. The feminist approach, on the other hand, em-
phasizes subjectivity and contextuality, moving from abstraction to the 
particular circumstances of the case. The (conventional) masculine view 
emphasizes opposition and conflict. The feminist view emphasizes com-
monality and compromise. At a superficial glance, the feminist approach to
interpretation would appear to favor subjective purpose and the joint in-
tent of the parties in contractual interpretation. On the other hand, we
might say that, when it is impossible to locate a joint intent of the parties,
feminist theory argues in favor of the objective purpose that reflects bal-
ance and compromise among social values.

What Does Contract Theory Teach about Contractual Interpretation?

The various contract theories reflect the complexity of the contract as a fun-
damental social phenomenon. The contract expresses the autonomy of the
private will, on the one hand, and the values, principles, and goals of or-
ganized society, on the other. It encompasses individuality and communi-
tarianism; self-expression and paternalism; egoism and solidarity. Each the-
ory reflects a different aspect of the contract. None by itself expresses the
full complexity of the contract,39 but considered together, the theories ex-
press its uniqueness.40 A contract is a private device, the product of the cre-
ativity of the parties to it. But it is also a public device in the form of the
enforcement that the legal system makes available to the parties. A contract
is part of the legal system. The system’s fundamental values, including jus-
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36 C. Gilligan, In a Different Voice: Psychological Theory and Women’s Development (1982).
37 K. Bartett and R. Kennedy, Feminist Legal Theory: Readings in Law Gender (1991);

Scales, “The Emergence of Feminist Jurisprudence: An Essay,” 95 Yale L.J. 1373 (1986); S.
Sherry, “Civic Virtue and the Feminine Voice in Constitutional Adjudication,” 72 Va. L. Rev.
543 (1986); R. West, “Jurisprudence and Gender,” 55 U. Chi. L. Rev. 1 (1988); C. Mac-
Kinnon, Toward a Feminist Theory of the State (1989).

38 Hillman, supra p. 321, note 18; D. Threedy, “Feminists and Contract Doctrine,” 32
Ind. L. Rev. 1247 (1999).

39 Hillman, supra p. 321, note 18 at 267.
40 M.A. Eisenberg, “The Responsive Model of Contract Law,” 36 Stan. L. Rev. 1107,

1109 (1984) (“[L]aw generally, and contract law specifically, have too many rooms to unlock
with one key”).



tice, equality, reasonableness, fairness, and human rights, permeate the
contract and shape its character. They do not supplant the autonomy of the
parties but rather accompany it. This is the complex dialectic of the con-
tract in law.41

Purposive interpretation expresses this dialectic. It makes achieving the
purpose of the contract the goal of contractual interpretation. The pur-
pose—as a normative concept—reflects the complicated dialectic. Most
theories of the contract appear to share this starting point. Subjective pur-
pose gives expression to the autonomy of the private will and individualis-
tic views. Objective purpose gives expression to the needs of the collectiv-
ity and communitarian views. The various theories are likely to disagree
over the balance between these purposes. As is the case in jurisprudence in
general, in contract jurisprudence the general theory helps make the pur-
pose of the contract an interpretive criterion. It does not, however, offer a
clear resolution to the internal relationship between subjective and objec-
tive purpose. To resolve that issue, we evaluate each of the theories of con-
tracts. The classical theory of contracts, (at least one branch of) law and
economics, certain aspects of relational contract theory, and some branches
of feminist theory favor giving preference to subjective purpose when it
conflicts with objective purpose. On the other hand, contract theories that
take social values into consideration, as well as some branches of law and
economics and of feminism, favor objective purpose. The purposive inter-
pretation of contracts that I advocate privileges subjective purpose, al-
though objective purpose continues to apply. This approach expresses the
complex nature of the contract and the need to regard it from both sub-
jective and objective viewpoints.

3. THE PURPOSE OF A CONTRACT

The Essence of the Purpose of a Contract

The purpose of a contract—like the purpose of a will, statute, and consti-
tution—is the interests, goals, values, aims, policies, and function that the
contract is designed to accomplish. It is a normative concept. It is a legal
construction.42 It is a legal institution—like the right to a legal personal-
ity—that the judge shapes. It comprises subjective and objective pur-
pose.43 Subjective purpose reflects the actual intent of the parties: the in-
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41 Eisenberg, supra p. 324, note 40 at 1111.
42 C.A. 4628/93 State of Israel v. Guardian of Housing and Initiative (1991) Ltd., 49(2)

P.D. 265, 312.
43 Id. at 312; C.A. 4869/96 Meleline Ltd. v. The Harper Group, 52(1) P.D. 845, 856.



terests, values, aims, policies, and function that the parties (subjectively)
sought to accomplish. Objective purpose is the interests, values, aims, poli-
cies, and function that a contract of that type is (objectively) designed to
accomplish. It reflects hypothetical, not actual, intent.

Comparative Law

Legal systems from other parts of the world consider both the objective
and subjective components of contractual purpose.44 That is the view of
the United Nations Convention on Contracts for the Sale of International
Goods.45 It is the foundation for the principles of Unidroit.46 It is the basis
for the Principles of European Contract Law.47 The comments explaining
the European Principles note that

Following the majority of laws in EU Member States, the general rules 
on interpretation combine the subjective method, according to which pre-
eminence is given to the common intention of the parties, and the objective
method which takes an external view by reference to objective criteria such as
reasonableness, good faith, etc.48

Judges determine the ultimate purpose of a contract. They must consider
both subjective and objective purpose,49 ruling on any contradiction be-
tween them. Purposive interpretation privileges subjective purpose without
negating the immediate and continuous application of objective purpose.

4. THE SUBJECTIVE PURPOSE OF A CONTRACT

Its Essence

The subjective purpose of a contract is the interests, goals, values, aims,
policies, and function that the parties to a contract (subjectively) sought to
achieve. It is the true intent that the parties actually had at the time they
formed the contract. A judge formulating this (abstract) intent should ac-
cord significant weight to the concrete (or interpretive) intent of the con-
tracting parties.50 Farnsworth explained it as follows: “[I]f one party shows
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44 Zweigert and Kötz, supra p. 318, note 2 at 400; H. Kötz and A. Flessner, European
Contract Law 106 (T. Weir trans. 1997).

45 Article 8 of the Convention, supra p. 151, note 13.
46 Article 4.1 of the Principles, supra p 319, note 6.
47 Chapter 101.5 of the Principles, supra p. 319, note 6.
48 Lando and Beale, supra p. 46, note 149 at 288.
49 C.A. 4628/93, supra p. 325, note 42 at 313.
50 This approach is particular to contracts and wills, in contrast to statutes and constitu-



that the other party attached the same meaning that the first party did, the
other party should not be able to avoid that meaning by showing that a
reasonable person would have attached a different one.”51 Nevertheless,
purposive interpretation seeks the purpose of the contract, not the mean-
ing that the parties attach to its language.

Joint Subjective Intent

Western legal systems agree that subjective intent is the subjective intent
shared by both parties.52 Israeli law,53 American law,54 the principles of
Unidroit,55 and the Principles of European Contract Law56 reflect that
view, as do Germany,57 France,58 and Italy.59 The basic principles of con-
tract law, expressing the autonomy of private will, warrant that view. It does
not infringe on the principle of reliance, because we assume that the intent
is shared by both parties. It is therefore difficult to justify the English legal
focus on objective meaning, at the expense of expressing the joint subjec-
tive intent of the parties.60 Why privilege an objective expression, if both
parties do not share it? A party’s request to replace his or her understand-
ing with that of the reasonable person is not a good faith argument. Good
faith requires that a contract be interpreted according to the joint (subjec-
tive) intent of the parties.
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tions. In interpreting a statute or constitution, we are concerned with the role of the legisla-
ture (or constitutional assembly) in the separation of powers, which is to legislate, not to in-
terpret. In interpreting a contract, we are primarily concerned with the autonomy of the pri-
vate will and the power of interpretation that the parties to a contract have. The principle of
good faith also cuts in favor of considering concrete intention. We should not allow a party
to escape contractual obligation by claiming that he or she, together with the other party,
gave the contract an unreasonable meaning. A. Corbin, 3 Corbin on Contracts: A Compre-
hensive Treaty on the Roles of Contract Law 58 (1960). 

51 E.A. Farnsworth, 2 Contracts 245 (vol. 2, 1990).
52 Hegel noted as much early on. See G. Hegel, Elements of the Philosophy of Right 105 (A.

Wood ed., H.B. Nisbet trans., 1991) (1821). The joint intent of the parties as a central cri-
terion for interpreting international contracts (conventions) is at the core of the interpretive
viewpoint of M.S. McDougal, H.D. Lasswell, J.C. Miller, The Interpretation of Agreements
and World Public Order: Principles of Content and Procedure 40 (1967).

53 C.A. 554/83 “Ata” Textile Co. v. Estate of Zolotolov, 41(1) P.D. 282, 305. See also C.A.
4869/96. Mililine Ltd. v. Harper Group, 52(1) P.D. 845.

54 Article 201(1) of the Restatement (Second) of Contracts.
55 Article 4.1(1) of the Principles, supra p. 319, note 6.
56 Chapter 101.5 of the Principles of European Contract Law, supra p. 319, note 6.
57 Articles 133 and 157 of the B.G.B.
58 Article 1156 of the French Civil Code.
59 Article 1362 of the Italian Civil Code.
60 Supra p. 319.



Subjective Intent of One Party Known to the Other

What happens when each party has his or her own intent, and one party
knows of the other’s intent61 but has managed to keep his or her own in-
tent undisclosed to the other party? Comparative law62 suggests that, if one
party knows of the other’s (mistaken) intent, and continues to form the
contract with him or her, without correcting the mistake, then the (mis-
taken) intent of the first party becomes the joint intent of both parties.
Consider a case in which Richard offers to sell Simon an animal, and Simon
accepts. Richard intends to sell a horse. Simon knows that. The deal that
takes place is then the sale of a horse. It is the basis for forming the con-
tract. It is also the basis for its interpretation. In a situation like this, it makes
no difference how a reasonable person would understand the word “ani-
mal.”

Subjective Purpose and Third Parties

What of a third party? Consider a case in which Richard and Simon form
a contract for the sale of a horse. In their private code, and according to
their joint intent, the animal in question is a tractor. The reasonable ob-
server would understand a horse to be a horse. Larry, a third party, relies
on the objective meaning and enters into a contract with Richard for the
acquisition of the tractor. Simon sues Larry for tortious interference with
a contractual relationship.63 The suit should fail. From Larry’s point of
view, the contract should be interpreted according to his understanding of
it.64 Larry did not intend to interfere with the contract to sell a horse.65
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61 What happens when one party does not know but should have known of the other’s in-
tent? See Article 201(2) of the Restatement (Second) of Contracts, determining that the con-
tract should be interpreted according to the intent of the one party. The Principles of Unidroit
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62 Art. 201(2) of the Restatement (Second) of Contracts; Article 4.2(1) of the Principles of
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party’s intention if the other party knew or could not have been unaware of that intention”).
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63 Torts Ordinance, Art. 62., 1968, L.S.I.
64 Wigmore, supra p. 312, note 27 at 215: “Where a third person has become a party to
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him” (emphasis in original).

65 The law governing claims for tortious interference with contractual relations leads to



The same contract should be given two different meanings: one meaning,
for purposes of the relationship between the parties, that reflects their joint
intent, and another meaning, for purposes of the effect of the contract on
a third party, reflecting the contract’s objective purpose.

5. SOURCES OF SUBJECTIVE PURPOSE

Subjective Purpose Derived from Within the Contract 
and the Problem of the Hermeneutic Circle

First and foremost, a judge learns about the subjective purpose of a contract
from the contract itself. The contract is the internal or textual context.
Using the contract itself as a source of objective purpose raises the problem
of the hermeneutic circle.66 We can resolve this problem by approaching
the contract with our pre-understanding, as discussed in Part 2.67

Treating the Contract as a Whole

In seeking the purpose of a contract, judges should treat the contract as a
whole. They learn its subjective purpose from the totality of contractual
provisions.68 No one provision is the source of subjective purpose. The var-
ious parts of a contract are entwined and connected with each other. As I
noted in one case:

A contract is an integrative framework. Its different parts are entwined and in-
termingled. Its various branches influence each other. In interpreting a con-
tract, a judge should, on the one hand, view it holistically, as a whole, but on
the other hand, evaluate the connections between its various provisions, as
part of the attempt to formulate the parties’ joint intent.69

This interpretive view is not limited to cases in which the interpreter expe-
riences initial difficulty in finding the purpose of the contract. This view ap-
plies to every contract, regardless of whether it is difficult to interpret. Even
when interpreting a contract whose meaning appears “plain” at first glance,
a judge should study the totality of its provisions, taking them as a whole
and considering them separately.
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66 Supra p. 136.
67 Supra p. 57.
68 For extensive case law on the issue, see A. Barak, Parshanut Bimishpat [Interpretation

in Law] 450 (vol. 4, 2001).
69 C.A. 554/83 “Ata” Textile Co. v. Estate of Zolotov, 41(1) P.D. 282, 305.



Learning Intent of the Parties from the Circumstances: 
What Are the Circumstances?

The “circumstances” include all facts beyond the four corners of the con-
tract that can provide information about the parties’ intent. The relevant
time frame is the time of the contract formation, although circumstances
that existed before and after may also shed light on the intent that existed
at the time of formation. Of course, the most immediate circle of events is
the circumstances at the time of formation—the behavior of the parties and
what they said to each other at the time they formed the contract. A less
immediate circle includes the contract negotiations and any compromises
the parties reached. A third, more distant circle includes circumstances fol-
lowing the contract formation that can project backward onto the joint in-
tent of the parties at the time the contract was formed. An interpreter may
also use previous contractual relationships between the parties and the cus-
toms they established between them, projecting forward to understand
their intent at the time they formed the contract in question.

Judges may use the circumstances to learn about subjective intent in the
same way they evaluate evidence of any other factual proposition. The En-
glish legal system70 errs in forbidding parties to a contract from testifying
about their intent in order to resolve a patent ambiguity.71 Courts should
admit all oral testimony to prove the intent of the parties from the cir-
cumstances, including direct testimony from the parties.

When May an Interpreter Consult the Circumstances?

Continental law permits an interpreter to consult the circumstances sur-
rounding contract formation in all circumstances, moving freely from the
text of the contract to its circumstantial context.72 Israeli law,73 the Prin-
ciples of Unidroit,74 the United Nations Convention on Contracts for the
International Sale of Goods,75 and the Principles of European Contract
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Law76 also adopt this approach. The United States takes a more compli-
cated view. Until the nineteenth century, American law did not permit a
judge to refer to the circumstances if the language of the contract was plain
and unambiguous. Only when the language of the contract was not plain
could a judge consult extrinsic circumstances for information about the in-
tent of the parties and the meaning of the words in the contract.77 This is
the plain meaning rule,78 which in turn is the basis for the parole evidence
rule. There has been some relaxing of this approach to allow a judge to
consider extrinsic evidence about the circumstances under which the con-
tract was formed, even if the language of a contract is plain.79 Under the
influence of Professors Corbin and Llewellyn, the United States has
changed its approach. Corbin helped shape the Restatement (Second),80

and Llewellyn is the spiritual father of the Uniform Commercial Code
(UCC).81 According to the UCC82 and the Restatement (Second),83 the
meaning of the words depends on their context, including the circum-
stances surrounding contract formation. A court must put itself in the po-
sition of the parties at the time the contract was formed. It may always con-
sult the circumstances.84

This is not to say that all legal systems adopt this approach. Some courts
reject the view of the Restatement (Second) and retain the plain meaning
rule.85 English law permits a judge to consult the circumstances only when
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relevant circumstances of the case including the negotiations, any practices which the parties
have established between themselves, usages and any subsequent conduct of the parties.” See
also J. Honnold, Uniform Law for International Sales under the 1980 United Nations Con-
vention 115 (3d ed. 1999).

76 Art. 1, ch. 102 of the Principles of European Contract Law, European Union (1998).
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82 Art. 2-202 of the UCC.
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the language of the contract is not plain and creates ambiguity. This is the
mischief rule.86 Even then, a judge cannot consider evidence about the par-
ties’ negotiations and their interpretation of the contract as reflected in
their behavior subsequent to formation. English jurisprudence on this
point is evolving, however, and a judge may now put himself or herself in
the shoes of the parties and consider the matrix of fact, even for a plain con-
tract.87 Nevertheless, the parties still may not testify about their intent—a
situation that I hope will change as English law continues to develop.88

6. THE OBJECTIVE PURPOSE OF A CONTRACT

Its Essence

The objective purpose of a contract is the interests, goals, values, aims, poli-
cies, and function that a contract of the type in question is designed to
achieve. It is a legal construction, determined by an objective test.89 It re-
flects values of reasonableness, fairness, and economic, business, and com-
mercial rationality. It reflects business efficiency and the nature and sub-
stance of the deal. It reflects the hypothetical intent of the parties to the
contract. It is not an attributed intent. It is not based on fiction. It reflects
the values of the legal system. We can therefore call it the “intention of the
system.” Often, but not always, the objective purpose of a contract is also
its subjective purpose. Of course, regardless of how we learn about it, ob-
jective purpose does not apply if it cannot be achieved within the language
of the contract.

Ranking Levels of Abstraction of Objective Purpose

Objective purpose appears before the judge at various levels of abstrac-
tion.90 At the lowest level of abstraction, it is the purpose that the parties
would have envisioned, had they thought about the matter. At an inter-
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90 Supra p. 149.



mediate level, it is the purpose that the parties would have had, had they
behaved as reasonable people. At the next higher level, it is the purpose
typical of the type of contract in question. At the highest level of abstrac-
tion, the fundamental values of the system determine objective purpose.
To which level of abstraction should the interpreter aspire? The answer de-
pends on contract theory. No dominant trend emerges from the current
state of contract law development. I think it is best to begin with a low level
of abstraction and work upward. We should start with the hypothetical in-
tent that is closest to the subjective intent of the parties to the contract.
This is the intent we may assume the parties would have had, had they be-
haved as reasonable people. Only when that assumption does not help re-
solve the legal problem should we turn to a higher level of abstraction. This
ranking does not derive from purposive interpretation per se; it derives
from the significant weight I attach to the autonomy of the private will in
formulating a theory of contracts. Those who take a different approach to
contracts may decide on a different ranking. Purposive interpretation is
flexible enough to allow for variation on this ranking, depending on one’s
approach to contract law.

OBJECTIVE PURPOSE REFLECTING REASONABLENESS, 
LOGIC, AND EFFICIENCY

Subjective purpose reflects the actual intent of the parties. It may be de-
void of reasonableness, logic, and/or efficiency. Objective purpose, on the
other hand, as a reflection of the reasonable person, is based on reason-
ableness, logic, and efficiency. As Justice Cheshin noted, “In approaching
the meaning of a business contract, we can assume the common sense of
rational, fair businesspeople.”91 Our understanding of the reasonable per-
son takes the principles of fairness, efficiency, and common sense into con-
sideration.

OBJECTIVE PURPOSE REFLECTING FUNDAMENTAL VALUES

At the highest level of abstraction, objective purpose is the system’s fun-
damental values. These values apply to the relationship between individual
and regime and to relationships between individuals. I noted in one case
that

The fundamental values of the system as a whole, and fundamental human
rights in particular, are not limited to public law. The distinction between pub-
lic and private law is not so sharp. A legal system is not a confederation of areas
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of law. It is a unity of system and law. Fundamental principles are principles of
the system as a whole, not just of public law. Fundamental human rights are
not just the rights of an individual against the regime, but include protections
for individuals in their relationships with each other.92

The legal system’s fundamental values permeate private law through the
ordinary doctrines of private law.93 These values include interpretive
rules.94 The objective purpose of a contract is therefore to promote justice
and the public interest.95 Because human rights are central among funda-
mental values, the objective purpose of a contract is also to promote equal-
ity, free speech,96 and freedom of occupation.97 I discussed what values are
fundamental to a system, and how they came to be so, in my general dis-
cussion of objective purpose.98

7. PRESUMPTIONS FOR IDENTIFYING OBJECTIVE PURPOSE

The Essence of the Presumptions of Objective Purpose

Presumptions of purpose are a central component of purposive interpreta-
tion.99 They apply to the interpretation of all legal texts, including con-
tracts. The process of interpreting contracts must begin and end by rely-
ing on the various presumptions. Sometimes, the presumptions of purpose
contradict each other. “Second order”100 presumptions may help resolve
the conflict. For example, one second order presumption is the doctrine of
contra proferentem, that ambiguities in determining the purpose of a con-
tract should be construed against the drafter. Each legal system has its own
presumptions of purpose. For convenience, I will group them into cate-
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gories and briefly discuss the presumptions accepted in most legal sys-
tems.101

Presumptions of Purpose Reflecting Security, Certainty, Satisfaction 
of Reasonable Expectations, and Normative Harmony 

The first group of purposive presumptions expresses the need to guaran-
tee security and certainty, to meet reasonable expectations,102 and to
achieve harmony in interpersonal relations. It includes the presumption
that the purpose of a contract arises from its natural and ordinary language,
that the provisions of a contract are not designed to contradict each other,
and that multiple contracts between the same parties do not contradict
each other. It is presumed that the same phrases mean the same thing, and
different phrases mean different things. It is also presumed that a contract
is valid. In order to guarantee normative harmony, a contract is presumed
to be designed to integrate into the general law, by custom and practice.
Included in this group, too, is the presumption that the purpose of a con-
tract is to satisfy the reasonable expectations of the weaker party, for ex-
ample, the insured in an insurance agreement.

Presumptions of Purpose Reflecting Ethical Values

A second group of purposive presumptions concerns ethical values. A con-
tract is presumed to achieve just results; to prevent a wrongdoer from prof-
iting from his or her misdeeds; to give effect to the rules of natural justice.

Presumptions of Purpose Reflecting Social Goals

A third group of purposive presumptions reflects social goals. For exam-
ple, a contract is presumed to promote the public interest.103 A contract is
presumed to be designed not to hinder access to the courts.
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Presumptions of Purpose Reflecting Proper Modes of Behavior

A fourth group of purposive presumptions deals with proper modes of be-
havior like reasonableness, rationality, fairness, efficiency, and good faith.
These presumptions of purpose are not based in altruism. They do not re-
quire a person to sacrifice his or her personal interests for the sake of the
interests of another. They do not expect people, in their interpersonal re-
lationships, to behave like angels. They expect people, in their interpersonal
relationships, to behave like people. A contract is presumed to achieve rea-
sonable and rational results;104 to avoid absurdity; to achieve results con-
sistent with efficiency and good faith; and to be construed against the
drafter.

Presumptions of Purpose That Realize Human Rights

Constitutional protections for human rights enter private law in general,
and contract law in particular, in the form of rebuttable presumptions of
purpose. The right to equality translates into a presumption that the pur-
pose of a contract is to achieve equality; the right to freedom of speech
translates into a presumption that the purpose of a contract is to guaran-
tee free speech.

8. THE ULTIMATE PURPOSE OF A CONTRACT

Not Everything Is Subject to Judicial Discretion

Presented with information about subjective and objective purpose, how
does a judge determine the ultimate purpose that becomes the criterion for
pinpointing the legal meaning along the spectrum of semantic possibilities?
The difficulty arises, of course, only in cases in which the different pre-
sumptions point in different directions. Some pragmatists say that the de-
cision should be left to the discretion of the judge, perhaps with an ad-
monishment to exercise such discretion reasonably.105 In my opinion, a
theory of interpretation should do more to narrow a judge’s discretion.
Purposive interpretation sets rules for assigning weights to the various pre-
sumptions and deciding among them.

336 C H A P T E R  T H I R T E E N

104 Restatement (Second) of Contracts §203(a).
105 Supra p. 287.



Determining Subjective Purpose

Judges may have a lot of information about subjective purpose. Where the
information conflicts, they should prefer information about a primary pur-
pose over that dealing with a subordinate purpose. They should move from
the specific to the general. Most of all, in deciding between two conflict-
ing subjective purposes, they should privilege the subjective purpose that
is consistent with objective purpose.

Determining Objective Purpose

In cases of contradiction among presumptions of objective purpose, judges
should move from the specific to the general. They should prefer informa-
tion about purpose at a lower level of abstraction, because the lower the level
of abstraction, the closer objective purpose will be to subjective purpose (in-
tent of the parties). Within a given level of abstraction, they should prefer
the presumptions that reflect society’s higher order values and principles.

Contradiction between Subjective and Objective Purpose

Contractual parties generally behave as reasonable people. The objective
purpose of a contract is therefore presumed to be its subjective purpose.
That presumption is rebuttable, however, and in rare instances, the two
kinds of purpose will conflict. Purposive interpretation does not leave res-
olution of that conflict to the judge’s discretion. It guides him or her with
the general principle that the subjective purpose of a contract prevails. That
principle stems from the unique character of a contract, whose point of de-
parture is the autonomy of the private will. A judge should therefore in-
terpret a contract according to the joint intent of the parties, even if such
interpretation leads to an unreasonable result that conflicts with the fun-
damental values of the system. Sometimes, after interpreting the contract
in this way, a judge may be forced to void it as contrary to public policy. A
judge should preserve the integrity of the interpretative process, even if it
forces him or her to void the contract. The meaning of a contract is dis-
tinct from its validity.

Thus, judges give subjective purpose significant weight, so long as the
contract reflects the autonomy of the private will. When the contract does
not reflect the autonomy of the private will, or does so to a diminished ex-
tent, judges should assign less weight to subjective purpose. For example,
judges interpreting adhesion contracts or consumer contracts weight sub-
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jective purpose less heavily. Also, in certain kinds of contracts, like long-
term contracts, including relational contracts, judges should give less
weight to historic intent as time passes. The contract must tackle new prob-
lems, and to allow it to do so, judges may privilege objective purpose. They
thus give expression to different views about the contract and to its com-
plexity as a social phenomenon of both public and private dimensions. Only
when the presumptions of purpose are evenly balanced may judges exer-
cise discretion, using pragmatism to choose the best solution within the
parameters (subjective and objective) we discussed. I personally recom-
mend—and each judge may accept or reject this recommendation—that
in exercising discretion, a judge should aspire to the purpose that best
achieves justice.

338 C H A P T E R  T H I R T E E N



C H A P T E R  F O U R T E E N

Statutory Interpretation

1. THE UNIQUENESS OF A STATUTE AND HOW 
IT AFFECTS INTERPRETATION

Legislature and Judge in a Democracy

In a democracy predicated on the separation of powers, the job of the leg-
islature is to pass statutes. The statutes are subject to the constitution, which
reflects legislative supremacy, the supremacy of human rights, and the so-
cial values grounded in the constitution.1 The legislature uses statutes to
make social policy. Every statute integrates into the legislative system; the
legislative system integrates into the legal system as a whole, which is com-
prised of values, principles, and rights. The role of the judge is to protect
democracy and to bridge the gap between law and society’s needs, giving
expression to legislative supremacy and to the supremacy of constitutional
values. Judges should therefore give statutory provisions a meaning that
bridges the inevitable gap between the legal norm and social reality.

How does this schematic description of legislation affect its interpreta-
tion? First, the legislature passes legislation in order to achieve a certain pur-
pose. Judges should therefore use the subjective purpose of the legislation
as a criterion for interpreting it. True, once the legislature passes a statute,
the statute becomes severed from the legislature, but that need not negate
the role of subjective purpose in interpretation. To ignore subjective pur-
pose in interpretation is to interpret based on words, as opposed to goals.

Second, a statute is not a one-time creation of a transient legislature act-
ing within the confines of a randomly assembled society. A statute is part
of the ongoing creation of a permanent legislature, acting within a demo-
cratic society. The basic values of the legal system are more than just the
background for a legislative act; they are also the purpose that the legisla-
tion is designed to achieve. That is the justification for interpreting every
piece of legislation in a way that actualizes the basic values of the system.
It is only fitting, then, that a statute’s objective purpose—reflecting the sys-
tem’s fundamental values in general, and human rights in particular—is a
criterion for interpreting that legislation.

1 Supra p. 238.



These two derivative principles lead to the same conclusion: A statute
should be interpreted according to its subjective and objective purpose.
This type of interpretation expresses democracy in its full sense, including
majority rule (reflected in legislative supremacy) and recognition of fun-
damental values (reflected in constitutional supremacy). Judges play a role
in giving democracy its full expression. Within the triumvirate of powers,
the role of the judge is to adjudicate disputes. In order to adjudicate, a
judge should interpret statutes, acting as the legislature’s junior partner—
not as its agent. Judges should realize the intent of the legislature by giv-
ing expression to the statute’s subjective purpose, but they also should in-
tegrate the statute into the legislative system as a whole by giving expres-
sion to the fundamental values of the system.

Purposive Interpretation of Statutes

The purpose of a statute is the interests, goals, values, aims, policies, and
function that the statute is designed to accomplish. It is the ratio legis. It is
a normative concept. It is a legal “institution,” composed of subjective and
objective purpose. What, then, is the relationship between subjective and
objective purpose in determining the ultimate purpose of a statute? When
the two are inconsistent, which prevails? In private law texts, we gave pref-
erence to subjective purpose. Is the same true of statutory interpretation?

Comparative Law

Purposive interpretation is well established in comparative legal systems.2
Continental law refers to it as teleological interpretation (subjective and
objective).3 Common law systems call it purposive interpretation, and En-
glish law explicitly applies it.4 As Lord Diplock noted, “If one looks back
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to the actual decisions of this House on questions of statutory construc-
tion over the past thirty years one cannot fail to be struck by the evidence
of a trend away from the purely literal towards the purposive construc-
tion of statutory provisions.”5 Lord Denning made a similar point, noting 
that “The literal method is now completely out of date. It has been re-
placed by the approach which Lord Diplock described as the ‘purposive ap-
proach’ . . . In all cases now in the interpretation of statutes we adopt such
a construction as will ‘promote the general legislative purpose’ underlying
the provision.”6 Canadian,7 Australian,8 and New Zealand9 case law ex-
press similar positions. American jurisprudence engages the purpose guid-
ing statutory interpretation, using, to some extent, the phrase “purposive
interpretation.”10 Of course, “purposive interpretation” may have differ-
ent meanings. I do not claim that all these legal systems have adopted the
model of interpretation set forth in this book, but I do note that the mod-
ern trend favors acceptance of purposive statutory interpretation. I will
now discuss the components of legislative purpose, beginning with sub-
jective purpose.

2. THE SUBJECTIVE PURPOSE OF A STATUTE

Its Essence

The subjective purpose of a statute is the subjective intent at its core. It is
the abstract purpose of the statute’s creators. Within the separation of pow-
ers, the subjective purpose of a statute expresses the actual will of the au-
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thors of the legislation. Legal literature contains extensive discussions of
whether a multi-member legislative body has a subjective intent (like the
intent of an individual) and if so, how one can identify it. My discussion of
this issue11 leads me to conclude that the legislature, as a collective body,
does have a subjective will. It is the goals, social changes, and aims to which
the members of the legislative body have agreed.12 An interpreter learns
this intent from the language of the statute and the circumstances sur-
rounding its passage.

Objectivization of Subjective Purpose?

The subjective purpose of a statute is the purpose that the legislative body
actually had. It is not the purpose of a reasonable legislature, or the pur-
pose that a reasonable person would understand.13 There is no objec-
tivization of subjective purpose. It remains distinct from objective purpose,
which is an independent factor in interpretation. Of course, we may rec-
ognize (factual) presumptions about the actual intent of the legislature,
and those presumptions may indeed be based on the approach of the rea-
sonable legislature. However, proof that the legislature in fact had a differ-
ent intent will rebut these presumptions. When judges do not have reliable
data about subjective purpose, they should say so openly, and resort to ob-
jective purpose.

3. SUBJECTIVE PURPOSE LEARNED FROM THE LANGUAGE 
OF THE STATUTE

The Statute as a Source of Its Own Purpose

The language of the statute is a primary source for understanding its sub-
jective purpose. In most cases, the legislature succeeds in achieving the
goals of the statute through the statutory language. The interpreter, then,
learns the purpose from the language, and the purpose in turn helps him
or her determine the legal meaning of the statute’s language. Sometimes,
the legislature helps the interpreter by writing a preamble or statement of
purpose to help the interpreter formulate purpose. That statement itself,
however, requires interpretation. In any case, a preamble or statement of
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purpose does not constitute an exhaustive list of purposes but rather em-
phasizes those that are primary and central.

The Statute as a Whole

The interpretive process general begins with a “legislative unit” requiring
interpretation. Interpretation does not, however, end with that unit. The
judge must study the statute as whole.14 In order to find the legal mean-
ing of a word, an interpreter must read the paragraph framing the word,
the article of the statute framing the paragraph, the chapter framing the ar-
ticle, and the entire piece of legislation framing the chapter.15 The same
phrase may have different meanings in two different statutes, because they
aspire to different purposes. Generally, the same phrase has the same mean-
ing everywhere it appears in a single statute, because it is designed to
achieve the same purpose.

One should not assume, however, that the legislature’s work is flawless.
Members of a legislative body—and the aides drafting versions of bills—are
as fallible as any other human beings. The interpreter should adopt a skep-
tical attitude toward the statute. The legislature may have passed the statute
under a tight deadline; the drafters may have made political compromises
at the last minute; the legislature may have deliberately left some provisions
vague, leaving it to courts to give them their legal meaning. A judge’s ap-
proach to interpretation should reflect the reality of the legislative process.

Legislative “Accessories”

Every piece of legislation has its own “accessories.” By that I mean the
name of the statute, the names of its chapters, its headings and subhead-
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ings, and its punctuation. To the extent that these accessories underwent
the legislative process, they serve as a tool for uncovering the statute’s sub-
jective purpose. We can always consult them, whether or not a statute
seems “plain” at first glance. Generally, however, the intent arising from
the body of the statute’s provisions is more reliable than the intent arising
from its accessories, because members of the legislature usually devote
more attention to the body of the provisions than to their accessories.

Subjective Purpose Learned from the Natural 
and Ordinary Language

Judges learn the purpose of a statute from its natural and ordinary lan-
guage. They employ the rebuttable presumption that the legislature ex-
pressed its purpose using natural and ordinary language. Of course, some-
times judges can achieve the purpose of a statute only by giving its language
an unusual and exceptional meaning.

4. SUBJECTIVE PURPOSE LEARNED FROM SOURCES 
EXTERNAL TO THE STATUTE: LEGISLATIVE HISTORY

A legislature does not pass statutes in a vacuum. It acts against the back-
drop of a dynamic social and legal reality. A judge interpreting legislation
must recognize the context framing the legislative act. That social and
legal reality is a source of information about the subjective purpose of a
statute. Legislation is not just a creature of its environment; it is a crea-
ture that draws life from its environment. An interpreter should therefore
take an interest in legislative history as a source of background and depth
on a piece of legislation. I do not know if Justice Holmes was right to say
that “a page of history is worth a volume of logic,”16 but the history of a
statute plays an important role in its interpretation. There is no question
that judges should consider legislative history. The question is how to bal-
ance the need to be free of the past with the need to learn from it. We
should find the proper balance between past and future, information
about what was with information about what should be. When properly
used, legislative history strikes the right balance, helping the judge ascer-
tain subjective purpose.
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Legislative History, Comparatively

LEGISLATIVE HISTORY IN AMERICAN LAW

Legislative history in the United States as a criterion for interpretation is
highly controversial.17 The intentionalists,18 on the one hand, advocate
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using legislative history to understand legislative intent (subjective pur-
pose), while the new textualists19 negate any consideration of legislative in-
tent as a criterion for statutory interpretation and consider any use of leg-
islative history to be inappropriate. Both views are too extreme. We cannot
construct a theory of interpretation based solely on authorial intent. Some-
times we cannot know what the intent was; sometimes it does not help re-
solve the question at issue; sometimes it is inappropriate to take intent into
consideration. However, completely ignoring legislative intent is harmful
to democracy20 and to the role of the judge.21 In interpreting statutes,
judges should consider both subjective and objective intent.22 The ques-
tion is then, how much weight should we accord legislative intent, and to
what extent can we learn about it from legislative history?23 We ask, when
legislative intent arising from legislative history conflicts with the intent of
the reasonable legislature or the intent of the system, which prevails?

LEGISLATIVE HISTORY IN ENGLISH LAW

English common law permits an interpreter to consult legislative history.
The courts took the right step in Pepper v. Hart,24 when they removed the
prohibition against consulting Hansard (the protocols of parliamentary
debate) in order to find legislative intent.25 It is clear that if, as the new
textualists claim, legislative intent is an inappropriate criterion for statutory
interpretation, then interpreters should not consult legislative debates (al-
though it is unclear why legislative debates cannot be used as a source of
information about the original understanding of the statute). However, if
legislative intent is relevant to understanding a statute—as common law
rhetoric claims—then it seems natural to consult legislative history as an
important source of information about legislative intent. The problem is
that, while English common law employs the rhetoric of using legislative
intent as a source of information about subjective purpose, in practice, it
seeks the understanding of the reasonable person—in other words, objec-
tive purpose.26 The English system now correctly perceives the relevance
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of legislative history in general, and legislative debate in particular, as a
source of information not only about legislative intent, but also about the
role of the statute. At this stage, however, it is not clear whether English
common law will draw a clear distinction between subjective and objective
purpose, recognizing the admissibility of legislative history and under-
standing its role in the interpretive process. Legislative history plays a dual
role: It is a source of information about the actual intent of the legislature,
but it also provides information about the objective role of the statute.

Stages of Legislative History

PRE-LEGISLATIVE HISTORY

The social and legal background of a statute can be a useful source of in-
formation about the intent at its core. The reasons and circumstances that
created the need for legislation may reveal the purpose that lawmakers
sought to achieve. English common law recognized the importance of this
history as far back as the sixteenth century, with the articulation of the
“mischief rule” in the Heydon case (1584):

For the sure and true interpretation of all statutes in general (be they penal or
beneficial, restrictive or enlarging by the common law), four things are to be
discerned and considered: 1st. What was the common law before the making
of the Act, 2nd. What was the mischief and defect for which the common law
did not provide, 3rd. What remedy the Parliament hath resolved and ap-
pointed to cure the disease of the Commonwealth, and 4th. The true reason
of the remedy; and then the office of all the judges is always to make such con-
struction as shall suppress the mischief, and advance the remedy, and to sup-
press subtle inventions and evasions for continuance of the mischief, pro pri-
vato commodo, and to add force and life to the cure and remedy, according to
the true intent of the makers of the Act, pro bono publico.27

These words, pronounced in England more than 400 years ago, are still
valid today. They justify studying reports of public committees that rec-
ommended changes in the legal status quo, if those reports were available
to the legislature. They also justify resort to the general legal situation that
existed prior to the act of legislation.

HISTORY OF THE STATUTE’S PASSAGE

Legislative history itself—the chronicles of the statute from the time it was
presented as a bill in the legislature to its passage—is also a source of in-
formation about legislative intent. It includes the bill and accompanying
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notes and comments; comments by legislators debating the bill in the ple-
nary; hearings in legislative committees; and the relevant legislative com-
mittee’s recommendation to the legislature. Judges may use all these
sources to determine the abstract purpose28—as opposed to the concrete
purpose—of the legislation. Judges do not ask what solution members of
the legislative body envisioned for the interpretive problem they face, but
rather what is the abstract (general) purpose of the statute; in other words,
what compromise did the legislators reach? Based on this purpose, the
judge—and the judge alone—decides the solution to the interpretive
problem in question. He or she seeks the legislature’s concept of the goal
of the statute, not its concept of the solution to the specific dispute before
the court.29 The judge should make an effort to distinguish between what
legislators said in legislative debates in order to achieve the compromise
necessary to pass the statute, and what legislators said in legislative debates
for the purpose of entering it into the record so that it would influence how
judges interpret the statute. The judge should take only the former into
consideration.

POST-LEGISLATIVE HISTORY

Because legislation is an ongoing process, subsequent legislation30 can
shed light on the purpose of earlier legislation. True, subsequent legisla-
tion31 cannot interpret earlier legislation. The legislature legislates; it does
not interpret.32 Subsequent legislation may, however, help the interpreter
find the meaning of the earlier legislation. This occurs, inter alia, when
subsequent legislation is used as a source of information about the origi-
nal purpose at the core of the earlier legislation.

A judge should exercise caution. Sometimes the new legislation can only

348 C H A P T E R  F O U R T E E N

28 See supra p. 126 for a discussion of this terminology.
29 See K.G. Wurzel, “Methods of Juridical Thinking,” Science of Legal Method 345 (E.

Bruncken and L. Register trans., 1917). On the distinction between concept and conception,
see R. Dworkin, “Forum of Principle,” 56 N.Y.U. L. Rev. 469 (1981).

30 Subsequent legislation is treated differently than comments by members of the legisla-
tive body made subsequent to the statute’s passage. The latter—while it may be admissible—
is of almost negligible weight. See P. Wald, “Some Observations on the Use of Legislative His-
tory in the 1981 Supreme Court Term,” 68 Iowa L. Rev. 195, 205 (1983).

31 Judges should infer nothing, however, from legislative silence, i.e., inaction in the face
of a court’s interpretation of earlier legislation. See A. Barak, 2 Interpretation in Law 123
(1993) at 785; Hart and Sachs, supra p. 3, note 3 at 1385.

32 Declaratory Acts or Interpretive Acts that go beyond being simply cautionary, have a
retroactive character. See Note, “Declaratory Legislation,” 49 Harv. L. Rev. 137 (1935–
1936). Common law countries sometimes pass Interpretation Acts. Because these acts define
terms within a statute, they do not constitute interpretive statutes, although they do some-
times contain provisions about the proper system of interpretation.



clarify or reinforce the existing interpretation (ex abundanti cautela);
sometimes it is based on a misguided understanding of the earlier legisla-
tion. Sometimes, however, it can shed light on the original legislation.

Admissibility of Legislative History

Judges admit information about legislative purpose from pre-legislative,
legislative, and post-legislative history. The history helps them understand
the purpose that the legislature envisioned. As I noted in one case:

Every interpretive question begins with the statute, but it does not end there.
The human mind must absorb all relevant information and assign it weight
according to its reliability. In the words of Chief Justice Marshall of the United
States Supreme Court, “Where the mind labours to discover the design of the
legislature, it seizes every thing from which aid can be derived.” Judges can
therefore use legislative history to learn about the goal and purpose of a
statute.33

Legislative history is admissible whether or not the statute seems clear
on a first reading. The plain meaning rule does not bar a judge from con-
sulting the legislative history of a statute and possibly determining that its
“plain-ness” was only a mistaken first impression. Of course, legislative his-
tory must not substitute for the statute itself. Justice Frankfurter wisely
warned against exaggerating to the point where only when the legislative
history is vague do judges consult the statute itself.34 Judges should in-
vestigate legislative history for the abstract, not concrete, purpose of the
legislation, keeping in mind that subjective purpose arising from legislative
history is valid only if it can be achieved through the language of the
statute.35 In the words of Justice Cheshin,

We must be cautious lest we see things in the statute that it does not contain;
lest our innermost thoughts and wisdom, acquired in extra-statutory realms,
take us outside the limits of the statute; lest we impose upon the statute a “pur-
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pose” that we find outside the statute, thinking it is the right thing to do. We
must not forget that the language of the legislature is paramount, and it is
what informs our activities.36

Weight of Legislative History

In assigning weight to legislative history for purposes of determining sub-
jective purpose, we should remember that it is the statute that underwent
the legislative process, not its history. Legislative history is not part of the
statute, but rather a source of information about the statute’s subjective
purpose. Judges should assign weight to the information commensurate
with its reliability. Often, it is not very reliable at all. Legislative history 
is fragmentary. It is subjective to one or another member of the legisla-
ture. It is subject to manipulation. For these and other reasons, legisla-
tive history does not provide a lot of information about subjective purpose.
It is certainly less persuasive than information about subjective purpose 
that originates in the statute itself. Under some circumstances, however,
judges should heavily weight legislative history in determining subjec-
tive purpose. This happens, for example, when no clear picture emerges 
from the language of the statute, while legislative history provides credible 
information.

5. THE OBJECTIVE PURPOSE OF A STATUTE

Its Essence

The objective purpose of a statute is the interests, goals, values, aims, poli-
cies, and function that the statute is designed to actualize in a democracy.
This purpose, as the name suggests, depends on objective criteria—in other
words, criteria external to the subjective intent of the legislature. Objective
purpose is not a conjecture or presumption about the subjective purpose
of the legislature. It exists independently, even when it is clear that the leg-
islature did not envision it as a purpose. While it does not depend on facts
that can be proven historically, it is nonetheless tightly bound to the lan-
guage of the statute in two ways: First, the language of the statute often
provides information about its objective purpose. Second, an interpreter
cannot use a statute to achieve a purpose that the statute cannot bear in 
its language. Indeed, sometimes reading the language of the statute pro-
vides no information about objective purpose. The interpreter is free to
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learn about the purpose of a statute from sources external to the statutory
language, so long as the language of the statute can bear that external 
purpose.

Levels of Abstraction of Objective Purpose

The objective purpose of a statute exists at four levels of abstraction. At the
lowest level, we seek the abstract purpose that the legislators who passed
the statute would have wanted to achieve, had they faced the interpretive
problem in question. At this level of abstraction, the judge engages in what
Posner called “imaginative reconstruction” of the intent of the legisla-
ture.37 At the next level of abstraction, we replace the specific legislature
that passed the statute with a reasonable legislature. At a higher level of ab-
straction, we focus on the nature of the matter regulated by the statute, de-
riving objective purpose from the type of statute in question.38 The essence
of the legal “institution” provides information about its purpose. For ex-
ample, for a statute regulating guarantees, the essence of the legal institu-
tion of guarantees guides the judge toward the goal of the regulation. Fi-
nally, at the highest level of abstraction, the objective purpose of the statute
derives from the fundamental principles of the legal system. It is not spe-
cific to one or another statute but rather constitutes a normative umbrella
covering all statutes. Purposive interpretation translates this general pur-
pose into general presumptions about the purpose of the legislation.39

Objective Purpose in the Test of Time: Dynamic Interpretation

We have not yet addressed whether judges should evaluate the objective
purpose of a statute as it existed at the time the statute was enacted, or at
the time they interpret it. In my opinion, when judges refer to the objec-
tive purpose of a statute at the lowest level (imaginative reconstruction or
“what the legislators would have envisioned as the purpose, had they con-
sidered the matter”), they should put themselves in the shoes of the legis-
lators at the time of enactment. However, when judges consult objective
purpose at higher levels of abstraction, they deal with values and principles
that change over time. At these levels, objective purpose should reflect the
reasonable legislature, the essence of the legal institution under regulation,
and the fundamental values of the system as they exist at the time of inter-
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pretation. At these higher levels of abstraction, interpretation is dynamic.
The statute speaks always, and it is wiser than the legislature that passed it.

6. SOURCES OF OBJECTIVE PURPOSE

Internal and External Sources

The interpreter leans about the objective purpose of the statute from two
primary sources: the statute itself (internal source) and its surroundings
(external source). Judges use their pre-understanding to circumvent the
problem of the hermeneutic circle and access the language of the statute.40

They also derive objective purpose from other statutes and from the values
and principles of the legal system of which the statute is a part and with-
out which the statute could not exist. Sources external to the legislation it-
self, including the legal situation that existed prior to the statute’s enact-
ment, provide useful information about the objective purpose of the
statute.

Internal Sources: The Statute as a Whole

The issue that a statute addresses and the nature of its arrangements pro-
vide the judge with information about its objective purpose. When a statute
addresses a well-known legal institution (sale, guaranty, right, power, can-
cellation, licensing) the judge can infer the goal of the statute from the
essence of the legal institution itself. For example, when a statute addresses
a particular type of tax, it carries in its wake the objective purpose charac-
teristic of that type of tax. The subject of the legislation and the way the
statute treats that subject provide information about the purpose at the
core of the legislation. Just as studying a machine and the way it performs
provides information about the task that the machine is designed to exe-
cute, so studying a statute and its arrangements provides information about
the objective purpose that the statute is designed to achieve.41 The scope
of the issues that the legislation addresses suggests the scope of its purpose.
The form of the arrangement (procedural or substantial), the way the issue
is regulated (sharp deviation or gradual evolution), and the measures em-
ployed (criminalizing behavior, creating civil liability, or establishing a li-
censing regime) all guide judges toward objective purpose. Judges engage
in a logical process, searching the data set arising from the language of the

352 C H A P T E R  F O U R T E E N

40 Supra p. 136.
41 L. Fuller, The Morality of Law 86 (rev. ed. 1969).



statute and external to it for the generalization that reflects the statute’s
aims and goals. They infer objective purpose from the structure of a statute
as a whole, its division into chapters, and a comparison of its different 
provisions. They may take into consideration the location of a statutory
provision in order to understand its purpose. They should view the statute
in its entirety as an integrated unit. Each part performs one of the micro-
functions that together perform the function of the statute.

Of course, judges should not exaggerate the integrated nature of a
statute. Sometimes, a statute represents a compromise between conflicting
worldviews. One view may prevail in one part of the statute, while its rival
trumps in another part. A single, uniform view—political, societal, or so-
cial—does not always dominate all parts of the statute. Judges should keep
that in mind as they navigate their way among the statutory provisions.

External Sources: Other Statutes (“Legislative Harmony”)

A statute is not the one-time act of a transient legislature operating in a leg-
islative vacuum. A statute is a single link in the legislative chain of a per-
manent legislature. The statutes taken together create the legal system’s
legislative project. This project is the environment surrounding every
statute. The interpreter learns the purpose of a statute through a holistic
examination of the legislative project,42 whether it consists of prior or sub-
sequent legislation. The interpreter should assume harmony within the leg-
islative project and should avoid severing a statutory provision from the to-
tality of legislation. Whoever applies a single statute, applies the entirety of
legislation.43 The boundaries of the statute being interpreted are not lim-
ited by the horizon of the interpreter. They extend to the horizon of the
system as a whole, including all legislation. The various statutes in a system
exist as integrated tools, like different limbs of a single body. The way the
body as a whole functions indicates the tasks designated to each statute.
For example, the role designated to a legal institution (like a commercial
document) in private law tends to influence the purpose at the core of the
protection of that institution in criminal law. The purposes behind the
statute of frauds, the consideration requirement, protections of the rights
of third parties, remedies, and other legal arrangements determined by var-
ious statutes are likely to be similar—hence the utility of comparing vari-
ous pieces of legislation. “Thousands of chords run between the general
and specific law, such that the specific law interacts with the general. That
interaction creates legislative harmony in civil law as a whole, guaranteeing
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the coordinated and controlled operation of each specific provision within
the framework of the general project.”44

Consistent with the harmony of legislation, judges should adopt the
same balancing formula for the same values at the core of conflicting rights.
In other words, they should maintain consistency in balancing value X and
value Y, even when the rights those values underpin are different. When a
statute provides a particular kind of protection, given a particular set of
facts (like protecting a third party who acquired an asset knowing that a
competing claim existed), then legislative harmony requires providing at
least that level of protection, when the minimum set of facts exists to jus-
tify the protection. Furthermore, legislative harmony requires providing
broader protection when additional factors are present to justify it (like
protecting a third party who acquired an asset without knowing about the
existence of a competing claim).45 If the law protects certain values and ex-
presses them through the legal tools at its disposal (like criminal law), then
legislative harmony justifies providing similar protection to the same val-
ues through the use of less drastic legal tools at its disposal (like civil and
public law).

Legislation takes place against the background of fundamental jurispru-
dential viewpoints, legal concepts, and general laws. Legislative harmony
requires an interpreter to consider those viewpoints, in order to formulate
a legislative purpose consistent with them. For example, judges should as-
sume that phrases in private legislation, like “sale” and “lease,” when used
in public law (as in tax law or penal law), retain the meaning designated to
them in private law. Legislative harmony assumes that different statutes
have different roles that interconnect and facilitate the proper functioning
of legislation as a whole. Because conflicting statutory provisions under-
mine legislative harmony, interpretation should try to avoid internal con-
flict between different pieces of legislation. The assumption is that the pur-
pose of the various statutes is to create internal harmony and prevent a
frontal conflict that would implicitly rob one statute of its validity. By the
same principle, interpretation should not give a statute a meaning that ren-
ders another statute completely superfluous.

Of course, normative harmony is not always possible. Sometimes statutes
contradict each other; sometimes a judge has no choice but to determine
that a statutory provision is superfluous; sometimes disharmony reigns.
One should not compel harmony where disharmony exists. Legislative har-
mony is a relative concept. It is an aspiration, a rebuttable presumption. It
applies regardless of the apparent clarity of the statute. Legislative harmony
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is a means of formulating the purpose of legislation. The presumption of
harmony applies not just to statutes of the same subject matter (in pari
materia) but to all statutes, regardless of their subject matter. The judge is
responsible for maintaining normative harmony. Mindful of the internal re-
lationships between different statutes, he or she should view the legislative
system as a whole. The magnitude of the responsibility might make it seem
as though only a Herculean judge46—a figment of Professor Dworkin’s
imagination—could accomplish the task. The truth, however, is that every
judge can do it, and every judge should try.

External Sources: Legislative History

The originalists, who negate the role of subjective purpose in interpreta-
tion,47 discount legislative history in the mistaken belief that it is useful
only to determine legislative intent. Legislative history is valuable irre-
spective of subjective purpose, particularly for the originalists who want to
know how a reasonable reader would have understood the statute at the
time it passed. The understanding of the legislators at the time they en-
acted the statute naturally helps an interpreter formulate the “original” un-
derstanding of the statute. But one need be neither an originalist nor an
intentionalist (concerned with legislative intent) to be interested in the his-
tory of a statute (pre-legislative, legislative, and post-legislative). History
teaches us about the “social background or the circumstances that made
the legislation necessary.”48 A statute without history is like a tree without
roots. History teaches us about the objective and subjective purposes of
the statute and should always be consulted as part of the process of inter-
pretation.

External Sources: Social Background and General History

The passage of every statute takes place against a social and legal back-
ground.49 The socio-historical background of a statute constantly projects
itself onto the legislation, helping shape its purpose. What can we under-
stand about Israel’s Law of Return, which makes Israeli citizenship avail-
able to Jews and their descendants, without understanding the history of
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the founding of the State of Israel? What can we understand about the leg-
islation passed on the heels of the 1967 Six-Day War in the Middle East,
without knowing the history of the war? In addition to considering history,
judges should consider the social and cultural assumptions prevalent at the
time the statute was passed. Legislation is based on a shared viewpoint of
language and culture, and it assumes a particular social and cultural sys-
tem.50

External Sources: The General Law

A piece of legislation is a sapling in the field of law. Its cultivation and de-
velopment depend on a given framework of laws (statutory, case law, cus-
tomary). Of course, a legislature often passes a statute in order to change
the existing law. In doing so, however, it does not seek to change all exist-
ing laws. Legislation is a process of evolution, not revolution. It seeks to
make a particular change while maintaining the existence of all the other
laws, in the context of a system of law and society. We assume that a law—
be it a statute or judge-made case law—does not casually seek to disrupt
the fundamental viewpoints of a legal system. Indeed, judge-made case law,
forming part of the general law, provides information about the individual
objective purpose of a statute, as well as the general objective purpose of
the system as a whole.

External Sources: Case Law

Case law is an important external source of information about the objec-
tive purpose of a statute. This is true of both individual and general objec-
tive purpose.

External Sources: The Fundamental Values of the System

Judges interpreting any statute must take the fundamental values of the
legal system into consideration.51 They derive those values from the core
documents of the legal system, the democratic nature of the regime, the
status of the individual as a free person, the social consensus, and the case
law of courts. The list of fundamental values and principles is in constant
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flux, as new ones are added and obsolete ones are dropped.52 Judges must
exercise great caution in handling these values and principles, lest they mis-
take their own subjective values and principles for those of the legal system
and its credo.

External Sources: Comparative Law

Comparative law is an important and valid source of information for a
judge seeking to determine the objective purpose of a piece of legislation.53

It is useful for both specific purpose (micro-comparison)54 and general
purpose (macro-comparison).55 A similar statute in the democratic legal
system of another nation may provide inspiration in understanding specific
purpose. The same is true of attempts to understand the purpose at the
core of legislation regulating a legal institution, like agency or leasing.
Rather than analyze the minute details of a foreign piece of legislation,
judges examine the function that the legal institution performs in the two
systems. To the extent that the functions are similar, the foreign example
may provide interpretive inspiration for understanding the purpose of the
domestic legislation.

Consider, for example, the principle of good faith in negotiations to form
a contract and in contractual performance. To the extent that the princi-
ple fulfills similar roles in two legal systems, the foreign system may help
the judge formulate the purpose at the core of the domestic principle of
good faith. Comparative law also helps determine the general purpose that
expresses the system’s fundamental principles and values. This can only
occur when the two systems share a common ideological basis.

Comparative law can play an important role in formulating the purpose
of legislation, but judges should use it cautiously.56 Interpretive inspiration
is appropriate only when the two systems share similar functions, similar
basic assumptions, and similar goals. When that condition is met, a judge
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may use comparison even if it is clear that when passing the statute, the leg-
islature did not consider the foreign law.

7. PRESUMPTIONS OF OBJECTIVE PURPOSE

Presumptions about the General Purpose of Legislation

Purposive interpretation translates the legal system’s fundamental values
into presumptions about the general purpose of every statute.57 Those pre-
sumptions apply whether or not a statute explicitly declares or repeats
them. A statute designed to deviate from them, however, must state as
much explicitly. The general presumptions of purpose are rooted in the
constitutional law58 specific to each legal system. Even within a legal sys-
tem, those viewpoints change over time. I will discuss just a few presump-
tions of purpose valid in most legal systems.

Presumptions of Purpose Reflecting Security, Certainty, 
Harmony, and Consistency in Law

Every modern democratic legal system recognizes security and certainty in
interpersonal relations as fundamental values.59 All legal systems aspire to
legislative harmony and legislative consistency,60 although their absolute
realization is impossible and perhaps undesirable. Legal systems thus pre-
sume security, certainty, consistency, and harmony in legislation. They pre-
sume that the purpose of a statute arises from its natural and ordinary lan-
guage and that it does not conflict with other pieces of legislation. They
presume that statutes do not conflict with the constitution, that imple-
menting legislation does not conflict with primary statutes, that different
provisions of a statute do not conflict with each other, and that a statute
integrates into the general law.61 Every piece of legislation assumes the ex-
istence and validity of the fundamental doctrines of public and private law,
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the system’s jurisprudential infrastructure, and its operative legal theory.
Legal systems presume that every statute is based on fundamental distinc-
tions between might and right; right and remedy; validity and voidability;
voidability and voidness; substance and procedure; adult and minor; nat-
ural persons and legal entities; authority and discretion; and the admissi-
bility of evidence and its probative value. They presume that a statute that
uses terms of general meaning intends the meaning of the terms in general
law; they presume that a public law statute (like a tax or criminal statute)
uses terms from private law (like ownership and property) in their private
law meanings. A particularly important presumption is that statutes are not
designed to effect substantial change in the law casually or coincidentally,62

and that the legislature does not waste its breath.
The presumption of normative harmony means legal systems assume

that every statutory provision has a role in the general project, that no pro-
vision is superfluous, and that there is no legislation for the sake of legisla-
tion. They presume that a new statute is designed to achieve a purpose, ei-
ther to change existing law or declare and reinforce it. They presume that
legislation aims to create a valid provision, to give identical words identi-
cal meaning, and to give different words, different meanings. Of course,
these presumptions are rebuttable.

Presumptions of Purpose Reflecting Ethical Values

Democracy rests on a foundation of ethics. The purpose of every statute is
therefore presumed to be to achieve justice. As Justice Silberg said,

I am aware that I am not a lawmaker, nor the child of a lawmaker, but rather
a judge of flesh-and-blood, sworn and ready to do as the law commands. I
think, however, that when the scales are balanced, and a statute could be in-
terpreted this way or that, my obligation is to give it a meaning consistent with
the commandment to do good and right, not a meaning offensive to a feel-
ing of natural justice.63

I would add only that looking to justice as a source of interpretation is not
limited to a case in which “the scales are balanced.” Judges must always
keep justice in mind. It is not the only value to be considered, and its weight
is not decisive, but we presume that the purpose of a statute is to achieve
the rules of natural justice and avoid a conflict of interests.
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Presumptions of Purpose Reflecting Social Goals

The social goals of a democratic regime constitute part of the objective pur-
pose of every piece of legislation. The objective purpose of every statute is
presumed to be to ensure the continued existence of the state.64 The pur-
pose of every statute is also presumed to be the preservation and develop-
ment of democracy and the advancement of the public interest, including
public order, public welfare, and public security. These conditions are nec-
essary for the existence of all the other values of the state or legal system.
Human rights cannot exist in a state of anarchy. There can be no freedom
without order. “Democracy need not commit suicide in order to prove its
vitality.”65

One of the most important social goals is the principle of the separation
of powers. Purposive interpretation translates that goal into the presump-
tion that the objective purpose of every statute is to preserve and advance
the separation of powers. Hence the presumption that the purpose of leg-
islation is to leave legislative authority in the hands of the legislature,66 ex-
ecutive authority in the hands of the executive,67 and judicial authority in
the hands of the judiciary. The separation-of-powers presumption means
we also presume that a statute does not undermine the authority of the
courts to judge and interpret.68 An additional, important presumption is
that statutes seek to guarantee judicial independence and public confidence
in the judiciary. Every statute is presumed to preserve the rule of law in its
formal, theoretical, and substantive sense; to apply both to individuals and
to public agencies; to be enforced against everyone in an equal manner; to
prevent people from taking the law into their own hands; and to avoid al-
lowing people to bypass it.

In addition, the theoretical principle of rule of law leads to a number of
presumptions already discussed. These include the substantive aspect of
rule of law, the need to ensure rule of law on the international plane by
making sure domestic law is compatible with public international law,69

and the territorial application of local law.
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64 This is a “constitutional given.” E.A. 1/65 Yardor v. Chair of the Central Election Com-
mittee of the Sixth Knesset, 19(3) P.D. 365, 384 (Agranat, P.). See also E.A. 2/84 Neemon v.
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Presumptions of Purpose Reflecting Proper Modes of Behavior

Legal norms regulate interpersonal relations, permitting and forbidding dif-
ferent types of interpersonal behavior. Each society sets for itself the proper
level of behavior among its members. It generally does so by regulating the
control that people may exercise over the interests of others. Law sets a level
of ordinary, accepted behavior that is somewhere between the ideal to which
human behavior aspires and behavior bad enough to warrant legal sanction.
“Ordinary” behavior is based on reasonableness, rationality, proportionality,
fairness, and good faith. This level of behavior is at the core of social order.
It allows members of society to engage in communal life. It depends on the
balance of values and interests at stake for any particular matter.

Against this backdrop, the legislature enacts statutes with the objective
purpose of achieving these proper modes of behavior. Hence the presump-
tion that legislation seeks to achieve reasonable results, logically, avoiding
anything that is needlessly contrary to common sense. The purpose of a
statute is presumed not to be the performance of a useless activity, not to
make unrealistic demands, and not to mandate something that is impossible
(lex non cogit ad impossibilia). Legislation is also presumed to avoid the un-
expected or the illegal and to avoid frustrating its own application. Legisla-
tion is presumed to avoid fictions, superfluity, unnecessary complications,
and creating loopholes or unnecessary, valueless tools. A statute is presumed
to aspire to harmony with the constitution and other statutes while retaining
its validity (ut res magis valeat ereat), and the administrative body in charge
of it is presumed to act reasonably. Hence, the presumption that the purpose
of legislation is to achieve proportional, fair results. A particularly important
presumption is the presumption of good faith, an objective concept that re-
flects a proper level of behavior. In most legal systems, good faith is a funda-
mental principle that permeates the objective purpose of every statute.

Presumptions of Purpose Reflecting Human Rights

In a democracy, judges interpret every piece of legislation with the basic
assumption that human rights are protected. As I noted in one case:

The constitutional point of departure is the existence and preservation of fun-
damental democratic rights. We assume that, in enacting a piece of legislation,
the legislature (or agency enacting regulations) seeks to maintain and preserve
fundamental rights. Hence the purpose of every piece of legislation is to pre-
serve, not harm, fundamental rights.70
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Legislation is presumed to aim at the protection of at least one of the
human rights recognized in the legal system and in international law.71

These rights vary by legal system, but every democracy presumes human
rights protections. There is also a presumption that improper infringement
on constitutionally protected human rights can render a statute unconsti-
tutional. Extensive case law in Israel has recognized this presumption of
purpose in broad areas of life. The logical inference is that, if someone or
something infringes on a human right, the law is presumed to compensate
the victim.

Presumptions of Purpose against Retroactive Application of Statutes

Most democracies—including the United Kingdom,72 the United States,73

Canada,74 South Africa,75 France,76 and Israel77—accept the presumption
that legislation does not apply retroactively. Legislation is designed to
guide human behavior, to tell people what is permitted and what is for-
bidden, which actions have legal repercussions, and which do not. Statutes
inherently guide future action. It is meaningless, today, to issue a directive
about an action that occurred yesterday.78 Still, not every retroactive statute
is unconstitutional. Consider a new statute decriminalizing what had been
a violation of a prior criminal law. Is there any real reason not to apply the
new statute, retrospectively? Why oppose a statute rectifying the unjust re-
sults of a prior statute? Not all retrospective legislation is negative. We must
balance the negative with the positive. Nevertheless, the general presump-
tion is against giving legislation retrospective applicability. It is difficult,
however, to define what is retrospective. The literature on the subject is
extensive79 and beyond the scope of this book. I note only that the follow-
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71 See Hunt, supra p. 360, note 69.
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ing definition of retrospective80 legislation is appropriate for our purposes:
“Legislation is retrospective if it changes, for future purposes, the legal sta-
tus, characteristics, or results of situations that have ended or activities or
events (acts or omissions) that were done or took place before the statute
became applicable.”81

We should avoid defining retrospectivity in terms of rights that have been
granted. True, it is presumed that statutes do not violate rights already
granted. We are concerned with a different presumption, however, against
the retrospective application of statutes. The presumption does not apply
to retrospective laws that confer a benefit.82 It does, however, apply to
statutes creating substantive and procedural law. Not all new procedural
laws are retrospective. Not everything that occurs subsequent to the vest-
ing of a substantive right or after the commencement of a judicial proce-
dure is retrospective with respect to that right or procedure. Whether a new
statute is retrospective depends on how it affects activities completed under
the auspices of the old statute. Not every new procedural provision changes
the legal character of activities conducted according to the old procedural
rule. Applying a new procedural norm to a pending procedure does not
constitute retrospective application but rather concurrent application.
However, if the new procedural provision changes the legal effect of pro-
cedural activities completed in the past, it does constitute retrospective ap-
plication, and the presumption against retrospective application of legisla-
tion should apply.83

8. THE ULTIMATE PURPOSE OF A STATUTE

Contradictory Information about Subjective and Objective Purpose

Many systems of interpretation, including those prevalent in Continental84

and common law systems, allow judges to resolve contradictions between
subjective and objective purpose through the unfettered exercise of dis-
cretion. At this stage of interpretation, the pragmatists, for example, tell
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judges to consider all information (subjective and objective) but provide
no additional guidance.85 Purposive interpretation takes a different ap-
proach, providing criteria to guide the exercise of discretion. We will first
discuss this guidance in the context of internal contradictions within a
statute’s subjective purpose, and then discuss internal contradictions within
its objective purpose. We will close with a discussion of how to resolve con-
flicting data about subjective and objective purpose.

Determining a Statute’s Subjective Purpose

In cases of contradictory information about the (abstract) subjective pur-
pose of a statute, judges should begin by according significant weight to
the abstract subjective purpose arising from the natural and ordinary lan-
guage of the statute. That purpose is presumed to be the purpose of the
statute. The legislature is presumed to have succeeded in expressing its pur-
pose through its language. Therefore, when that purpose contradicts the
purpose arising from external sources (like legislative history), judges
should give priority to the subjective purpose arising from the language of
the statute itself. Only when that purpose is not clear enough, or does not
provide enough assistance, should the abstract subjective purpose arising
from external sources prevail. The weight of this latter source of purpose
depends on its reliability. Judges should not make assumptions of reason-
ableness. If credible information about the abstract subjective purpose that
the legislators actually envisioned is available, then judges should take it
into consideration, even if it contradicts the presumption that subjective
purpose is that arising from the language of the legislature. If no such in-
formation is available, then judges should end their inquiry into subjective
purpose, and turn to objective purpose.

Sometimes, a clear picture of legislative intent emerges, but it is self-
contradictory. To resolve those contradictions, purposive interpretation
prefers a specific purpose to a general purpose and a primary subjective pur-
pose to a subordinate subjective purpose. If the scales remain balanced,
judges will take information about objective purpose into account, in order
to resolve the deadlock. Indeed, as judges determine subjective purpose,
they remain aware of objective purpose. When the “subjective” scales are
even, judges should weigh competing pieces of information about both ob-
jective and subjective purpose, at the final stage of determining the statute’s
ultimate purpose.
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Determining a Statute’s Objective Purpose: 
Conflict between Individual and General Purpose

In a minority of cases, the various pieces of information about objective
purpose conflict. We begin with a possible conflict between individual ob-
jective purpose and general objective purpose, that is to say, presumptions
of objective purpose derived from the system’s fundamental principles. The
former is unique to each statute, while the latter is common to all statutes
(the normative umbrella). In principle, purposive interpretation prefers in-
dividual purpose to general purpose.

A purposive interpreter does not lightly decide that an individual purpose
conflicts with the general purpose, in part because he or she presumes the
constitutionality of every piece of legislation. He or she will make every ef-
fort to avoid recognizing a contradiction, because a contradiction would
place the validity of the statute in question. Meaning and validity, however,
are two separate things, and sometimes, an interpreter has no choice but to
conclude that the individual objective purpose contradicts the general pur-
pose. The individual objective purpose will generally, but not always, pre-
vail. An exception would be the case of an individual purpose that clashes
with the general purpose of human rights. Because a democracy puts such
tremendous emphasis on human rights, an interpreter may decide that the
general purpose prevails, particularly if the individual purpose is not explic-
itly, clearly, and unequivocally stated in the language of the statute.86 Israeli
law has developed this approach,87 as articulated by then-acting Court Pres-
ident Meir Shamgar: “A fundamental right cannot be denied or restricted
except by an explicit piece of legislation by the primary [non-administrative]
legislature.”88 I established a similar holding: “A piece of legislation should
not be interpreted to authorize the violation of fundamental rights unless
the authorization is clear, unequivocal, and explicit.”89

This approach has developed primarily in the context of a contradiction
between individual purpose and presumptions of purpose relating to human
rights, but it has expanded over time to include additional, general pre-
sumptions of purpose, like the presumption that the purpose of a statute is
to achieve natural justice. In the context of the right to a hearing, for exam-
ple, the Israeli Supreme Court has held that “a statutory provision is neces-
sary not to recognize the right to a hearing but rather to deny it. Such de-
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nial must be done through clear and explicit language.”90 Similarly, “only
the legislature’s clear and explicit instruction can provide exemption from
the rule against a conflict of interests.”91 The same high bar is required to
rebut the presumption that the purpose of legislation is to give judicial au-
thority to the judiciary.92 Clear and explicit language is not necessary to rebut
every general presumption. Presumptions of purpose reflecting security, cer-
tainty, and harmony in law93 may be rebutted by the implicit language of a
statute.94 However, the heavier the weight of the values and principles at the
core of a general purpose, the greater the tendency to require clear, explicit,
and unequivocal language in order to rebut a presumption derived from that
general purpose. In borderline cases, where the scales are balanced between
individual and general objective purpose, the interpreter takes the (abstract)
subjective purposes into account, as we shall discuss.

Determining a Statute’s Objective Purpose: 
Conflict between Presumptions of General Purpose

We have discussed situations of conflict between various presumptions
about the general purpose of all legislation.95 We saw that judges resolve
the contradiction by assigning weight to the various presumptions and
conducting a principled balance (horizontal and vertical) between them.
The weight of the presumptions depends on the relative importance of the
values and principles for which they stand. The balance generally yields a
clear and unequivocal resolution. In cases where the scales are even, how-
ever, judges should use subjective purpose to help resolve the contradic-
tion, as we shall discuss.

Conflict between the (Abstract) Subjective Purpose 
of a Statute and Its Objective Purpose

We have reached the decisive and most difficult stage—a situation of con-
flict between the (abstract) subjective purpose and objective purpose of a
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statute. We assume, of course, that the subjective purpose has arisen from
the language of the statute or its external sources. We assume that the in-
terpreter has not engaged in guesswork or conjecture, but rather has un-
covered a clear, certain, and credible subjective purpose. The interpreter
considers both subjective and objective purpose, understanding one in the
context of his or her awareness of the other. He or she uses objective pur-
pose to choose among competing subjective purposes; he or she uses sub-
jective purpose to choose among competing objective purposes. If, how-
ever, after the interpreter clarifies and articulates both kinds of purposes,
the contradiction between them remains unresolved, one or the other will
have to prevail.

Purposive interpretation does not create “rules of adjudication” in which
one or the other kind of purpose always prevails. Instead, it takes a differ-
ential approach. It regards a contradiction between a statute’s (abstract)
subjective purpose and its individual objective purpose differently from the
contradiction between a statute’s (abstract) subjective purpose and its gen-
eral objective purpose. In the first instance, purposive interpretation tends
to prefer subjective purpose. When there is clear information about what
the legislature wanted to achieve through the statute, preliminarily, it will
trump information about what could be achieved through the statute. This
approach validates the principle of legislative supremacy, so long as it does
not conflict with the system’s fundamental democratic values. In the sec-
ond instance, purposive interpretation has no generalized preference, be-
cause it confronts internal tension within democracy itself. Legislative su-
premacy (and the subjective purpose derived from it) conflicts with the
system’s fundamental values (and the general objective purpose derived
from it). We can minimize this tension by recognizing a “real” conflict only
when the (abstract) subjective purpose has arisen from the explicit language
of the statute. If we have derived subjective purpose from sources external
to the statute, we can discount the probative value of those sources in the
face of a contradictory objective purpose. We may justify this tendency to
disregard an (abstract) subjective purpose that does not arise clearly and
explicitly from the language of the statute itself with considerations of
democracy.96 In cases like these, however, there are no rigid rules. The ten-
dencies we identify are only preliminary, because the type of statute and its
essence play a significant role in resolving these contradictions, as we dis-
cuss below.
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Taking the Type of Statute into Consideration

Purposive interpretation’s differential approach to conflict distinguishes
between different types of legislation, for purposes of determining the re-
lationship between subjective and objective purpose. We discussed a pre-
liminary approach to resolving contradictions between the (abstract) sub-
jective purpose of a statute and its individual objective purpose. That
approach may change, once we take the type of statute into consideration.
Where (abstract) subjective purpose contradicts general objective purpose,
the type of statute is the decisive factor. We made a partial list of the dif-
ferent categories of statutes97 that influence the way we resolve contradic-
tions between the two kinds of purpose. In interpreting an old text, we as-
cribe significant weight to objective purpose (individual or general), even
when it comes at the expense of subjective purpose arising from the explicit
language of the statute. The same is true of texts that extend to broad areas
of human relationships, texts that effect fundamental changes in the char-
acter of the regime and in the foundation of society, and texts based on
standards rather than rules. In contrast, we validate our preliminary ap-
proach and ascribe significant weight to (abstract) subjective purpose, even
at the expense of (individual or general) objective purpose, for young texts,
technical texts, texts that address a narrow slice of human relationships, and
texts based on rules rather than standards.

Is There a General Rule of Preferring Subjective 
or Objective Purpose?

Can we make a generalization about which type of purpose trumps? Can
we say that, as a general rule, we should prefer subjective purpose, while
recognizing exceptions derived from the type of text? Or, should objective
purpose trump as a matter of policy, subject to enumerated exceptions?
Should we just eliminate the exceptions and allow one or the other pur-
pose to prevail?

My answer is no. A general principle, with or without exceptions, would
offend the constitutional understanding at the core of purposive interpre-
tation—namely that democracy is a delicate balance between legislative su-
premacy and the supremacy of fundamental values, central to which are
human rights. The delicate balance between subjective purpose, derived
from legislative supremacy, and objective purpose, derived from the sys-
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tem’s fundamental values, mirrors this understanding. So long as we un-
derstand democracy to be based on this balance, we should not disturb the
delicate relationship between the different kinds of purpose.

Judicial Discretion in Determining the Ultimate Purpose 
of a Statute

Even after exhausting these guiding principles, the judge sometimes finds
that the scales remain balanced. This may occur for statutes that straddle
different categories of legislation reflecting competing preferences for sub-
jective or objective purpose. Consider a statute of medium age, whose clear
and explicit language gives rise to a subjective purpose. Since its enactment,
the system’s fundamental values have not changed in any way relevant to
its interpretation. The statute addresses a broad issue of human experience.
It employs a terminology of rules. Judges have no choice but to use dis-
cretion to make a decision about the conflicting elements of the statute. I
believe that justice should serve as the decisive criterion for resolving this
conflict, but I concede that other purposive interpreters may disagree.
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Constitutional Interpretation

1. THE UNIQUENESS OF A CONSTITUTION 
AND HOW IT AFFECTS INTERPRETATION

A Constitution as a Super-Norm

A constitution is a legal text1 that grounds a legal norm. As such, it should
be interpreted like any other legal text. However, a constitution sits at the
top of the normative pyramid. It shapes the character of society and its as-
pirations2 throughout history. It establishes a nation’s basic political points
of view. It lays the foundation for social values, setting goals, obligations,3
and trends. It is designed to guide human behavior over an extended pe-
riod of time, establishing the framework for enacting legislation4 and man-
aging the national government.5 It reflects the events of the past, lays a
foundation for the present, and shapes the future. It is at once philosophy,
politics, society, and law. The unique characteristics of a constitution war-
rant a special interpretive approach to its interpretation,6 because “it is a
constitution we are expounding.”7 Chief Justice Dickson of the Canadian
Supreme Court said as much in one of the first decisions interpreting the
Canadian Charter of Rights and Freedoms:

The task of expounding a constitution is crucially different from that of con-
struing a statute. A statute defines present rights and obligations. It is easily
enacted and as easily repealed. A constitution, by contrast, is drafted with an
eye to the future. Its function is to provide a continuing framework for the le-
gitimate exercise of governmental power and, when joined by a Bill or a Char-

1 See Rubenfeld, supra p. 162, note 46; T. Grey, “The Constitution as Scripture,” 37 Stan.
L. Rev. 1, 14 (1985).

2 See Brennan, supra p. 59, note 218.
3 See Rubenfeld, supra p. 162, note 46.
4 Attorney General (NSW) v. Brewery Employees Union of NSW (Union Label) (1908) 6

C.L.R. 469, 612 (“It is a constitution, a mechanism under which laws are to be made, not a
mere act which declares what the law is to be”) (Higgins, J.).

5 A. Mason, “Trends in Constitutional Interpretation,” 18 UNSW L.J. 237, 283 (1995).
6 L. Tribe and M.C. Dorf, On Reading the Constitution (1991); 1 Bruce Ackerman, We

the People: Foundations 90 (1991).
7 McCulloch v. Maryland, 17 U.S. 316, 407 (1819) (Marshall, C.J.).



ter of rights, for the unremitting protection of individual rights and liberties.
Once enacted, its provisions cannot easily be repealed or amended. It must,
therefore, be capable of growth and development over time to meet new so-
cial, political and historical realities often unimagined by its framers. The ju-
diciary is the guardian of the Constitution and must, in interpreting its pro-
visions, bear these considerations in mind.8

A constitution occupies a special status in the legal system. It plays a role
that no other legal text can fill.9

The Uniqueness of a Constitution and Purposive Interpretation

In its treatment of constitutions, purposive interpretation maintains the in-
tegrity of its interpretive approach to all legal texts while expressing the
uniqueness of the constitutional text. Purposive interpretation demon-
strates its sensitivity to the uniqueness of a constitution in the balance it
strikes between subjective purpose (the intent of the authors of the con-
stitution) and objective purpose (the intent of the system). As is the case
for other legal texts, the purposive interpreter learns these purposes from
the language of the text and from external sources. Without negating the
applicability of subjective purpose, purposive interpretation favors objec-
tive purpose in constitutional interpretation.

Purposive Interpretation of a Constitution: Comparative Law

Legal systems in different countries recognize that a constitution should
be interpreted according to its purpose.10 Chief Justice Dickson of Canada
expressed this principle in an opinion holding that courts should give
Canada’s constitution—most notably its Charter of Rights and Free-
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doms—a purposive interpretation: “The proper approach to the definition
of the rights and freedoms guaranteed by the Charter was a purposive one.
The meaning of a right or freedom guaranteed by the Charter was to be
ascertained by an analysis of the purpose of such guarantee.”11 In other
words, in interpreting the language of the constitution, Canadian courts
should evaluate the interest that the constitution was designed to pro-
tect.12 The German Constitutional Court takes a similar approach, ac-
cording decisive weight to the telos of the constitutional provision and the
function it is designed to fulfill, at the time of interpretation.13

2. THE LANGUAGE OF A CONSTITUTION

“Majestic Generalizations”

Constitutional language is no different than any other kind of language. It
is the natural language used by a given society, at a given point in time. Con-
stitutions, however, contain more “opaque” expressions than other legal
texts.14 They include many terms that could be interpreted in a number of
ways, and many constitutional provisions are “open-textured”15 and
opaque. Of course, all language can be open-textured and opaque for some
sets of facts, but constitutional language is open-textured and opaque for
many, if not most, sets of facts. Three primary reasons explain this state of
affairs: First, a constitutional text expresses national agreement. In order to
reach agreement, nations generally must confine themselves to opaque and
open-ended terms, reflecting their ability to reach consensus only at a high
level of abstraction. Second, a constitutional text seeks to establish the na-
tion’s fundamental values, covenants, and social viewpoints. We tend to ex-
press those concepts in value-laden language, conveying a message that is
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rarely clear or unequivocal. Third, a constitutional text is designed to 
regulate human behavior for future generations. It takes a long-term 
view, assuming that viewpoints, positions, and social behavior will change.
It must adopt language flexible enough to include the new viewpoints, po-
sitions, and modes of behavior that cannot be predicted at the time it is writ-
ten. Otherwise, the constitutional text would be obsolete the day it is en-
acted. At the same time, a constitutional text must be definitive enough to
bind the branches of government and prevent them from behaving, in the
future, in a way that is contrary to the viewpoints, positions, and social be-
havior that the text seeks to preserve. The language of a constitutional 
text must be both rigid and flexible. “Air valves” or open-ended terms that
can be interpreted in a number of ways serve this purpose. Constitutions de-
fine human rights in open-textured terms, using “majestic generalities.”16

Along with those generalities, however, constitutions include “closed-
textured” provisions, of rules instead of standards. Note that open-textured 
or opaque language does not mean incomplete language. This is important 
because, when faced with a gap or incompletion, a judge must use non-
interpretive doctrines to fill the gap.17 Within the bounds of interpretation,
however, the judge must respect the limits of the constitutional language.

Constitutional Language and Constitutional Structure

Constitutional language includes both explicit and implicit language.18

The implications are as much a part of the constitutional text as its explicit
provisions. They are written into the constitution between the lines, in in-
visible ink. The interpreter discerns them from the structure of the text as
a whole.19 As Professor Tribe noted,

The Constitution’s “structure” is (borrowing Wittgenstein’s famous distinc-
tion) that which the text shows but does not directly say. Diction, word repe-
titions, and documentary organizing forms (e.g., the division of the text into
articles, or the separate status of the preamble and the amendments), for ex-
ample, all contribute to a sense of what the Constitution is about that is as ob-
viously “constitutional” as are the Constitution’s words as such.20

Thus, we infer the principle of the separation of powers and the indepen-
dence of the judiciary from constitutional provisions establishing the pow-
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ers of each of the three branches of government—legislative, executive, and
judiciary—and from constitutional provisions protecting human rights.
What else can be inferred? Can we recognize an implicit constitutional right
to freedom of political expression from a constitutional provision estab-
lishing a democratic regime? The Australian Supreme Court said yes.21

Similarly, Justice Douglas recognized human rights established by the
United States Constitution in its penumbras, including the right to pri-
vacy.22 The structure of the constitution can give implicit meaning to what
is written between the lines of the text, but it cannot add lines to the text.
To do so would be to fill in a gap or lacuna,23 using non-interpretive doc-
trines. Tribe is right to claim that the text of the constitution is not just its
words but also “spaces which structures fill and whose patterns structures
define,”24 but we must nevertheless be careful to preserve the limits of a
constitution’s (implicit) language.

The Dual Role of Language in Constitutional Interpretation

Constitutional language—like the language of any legal text—plays a dual
role.25 On the one hand, it sets the limits of interpretation. The language
of the constitution is not clay in the hands of the interpreter, to be molded
as he or she sees fit.26 A constitution is neither a metaphor27 nor a non-
binding recommendation.28 On the other hand, the language of the con-
stitution is a source of its purpose. There are other sources, to be sure, but
constitutional language is an important and highly credible source of in-
formation. The fact that we may learn the purpose of a constitution from
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sources external to it does not mean that we can give a constitution a 
meaning that is inconsistent with its explicit or implicit language. Inter-
pretation cannot create a new constitutional text. Talk of judges amending
the constitution through their interpretation of the constitution is just a
metaphor.29 The claim that a constitutional text limits but does not com-
mand30 is true only for the limited number of cases in which, after ex-
hausting all interpretive tools, we can still extract more than one legal
meaning from the constitutional language and must therefore leave the
final decision to judicial discretion. In these exceptional cases, language
provides a general direction but does not draw a precise map of how to
reach the destination.31 Usually, however, constitutional language sets not
only the limits of interpretation, but also its specific content.

3. THE SUBJECTIVE PURPOSE OF A CONSTITUTION

Its Essence

The subjective purpose of a constitution is the goals, interests, values, aims,
policies, and function that the founders of the constitution sought to ac-
tualize. Despite literature arguing the contrary,32 I believe that a constitu-
tion has a subjective purpose that judges can identify. Without such inten-
tion, the founders could not have enacted the constitution. If credible
historical information about it exists, then it can be identified.33 Recall that
we are interested in abstract, not concrete or interpretive, intention. We
are not interested in how the authors of the constitution envisioned that a
particular right would apply to a given set of facts (concrete intention).34

Their abstract subjective intention exists at various levels of abstraction,35

and the purposive interpreter considers all of them. Where the constitu-
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tional text says that elections should be egalitarian, for example, the inter-
preter asks how its authors viewed equality. Did they focus on “one 
person, one vote,” or did they also consider equal opportunity? The inter-
preter will not ask whether the authors of a constitutional text considered
a specific elections statute to be egalitarian. The constitutionality of a par-
ticular statute is an interpretive decision that belongs to the judiciary. No
interpretive decision by the constitutional founders is binding. 

Of course, judges should take subjective purpose into account only if it
can be achieved through the language of the constitution. If we learn from
external sources that the founders intended something that cannot be
achieved through the language of the constitution, we must conclude that
while they wanted to achieve a particular purpose, they failed to agree on
a text that would make it possible. Unfortunately, they missed the mark.

Its Sources: The Text as a Whole

Because we presume that the founders of a constitution expressed their in-
tentions through the language of the constitution, the text remains a highly
credible source of subjective purpose. We approach the constitution with
our pre-understanding, including our values and our interpretive approach.
This pre-understanding allows us to understand the essence of the intent
itself from the language that we interpret according to abstract intent. We
read the text as a whole, paying attention to its structure and its division
into different provisions that play different roles. The founders’ use of iden-
tical or different provisions provides information about their intent.36 The
interpreter investigates subjective purpose from the constitution’s natural
and ordinary language as well as its technical or extraordinary language.

Its Sources: Constitutional History

A constitution is the product of the history of a people and a nation. We
can therefore derive its subjective purpose from its history, including its
pre-enactment history—the social and legal background that gave birth to
the constitution. Constitutional history includes the history of the proce-
dures by which the constitution was founded, including the constitutional
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assembly that created it and the process by which the nation ratified it. The
protocols of debates in the founding assembly (in the plenary and in com-
mittees) reveal the (manifest) intent of the authors of the text. Judges can
also infer authorial intent from post-enactment developments, such as con-
stitutional amendments that provide information about original intent.37

4. THE OBJECTIVE PURPOSE OF A CONSTITUTION

Its Essence

The objective purpose of a constitution is the interests, goals, values, aims,
policies, and function that the constitutional text is designed to actualize
in a democracy. A democratic legal system’s values and principles shape the
objective purpose of its constitution. The constitutional text tightly binds
its objective purpose in two ways: One, the essence of a constitution’s ob-
jective purpose may arise from its language; and two, we cannot use the
constitution to achieve a purpose that its language cannot bear.

The Levels of Abstraction of Objective Purpose

The objective purpose of a constitution exists at various levels of abstrac-
tion. At the lowest level, it is imaginative reconstruction, the purpose that
the authors of the constitution would have envisioned, had they consid-
ered the matter. The next level asks what purpose reasonable authors of the
constitution would have envisioned. At a higher level of abstraction, the
interpreter seeks the purpose at the core of a constitutional arrangement
of the type and nature in question, in other words, the purpose of a par-
ticular constitutional right or fundamental political structure. At the high-
est level of abstraction, objective purpose consists of the fundamental val-
ues of the system that form the normative umbrella spread over all legal
texts in the system, including the constitutional text.

5. SOURCES OF OBJECTIVE PURPOSE

Internal Sources: The Constitution as a Whole and the Search 
for Constitutional Consistency

The structure of the constitution and the relationship between its differ-
ent parts provide information about the function, values, and principles
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that it is (objectively) designed to realize.38 Justice Lamer of Canada ex-
pressed this well in noting that “Our constitutional Charter must be con-
strued as a system where every component contributes to the meaning as
a whole, and the whole gives meaning to its parts. . . . The court must in-
terpret each section of the Charter in relation to the other.”39 We assume
constitutional unity.40 A constitutional norm is part of a larger constitu-
tional project. A specific constitutional provision affects our understanding
of the constitution as a whole, and vice versa. In formulating the purpose
of a constitutional text, the interpreter should seek the purpose that best
advances constitutional unity and harmony. He or she should avoid an ob-
jective constitutional purpose that dissolves constitutional unity or divides
its provisions into disconnected parts.

We should not exaggerate constitutional unity, however. Social life is not
perfect, and neither is a constitutional text. Interpretation should not dis-
solve constitutional unity, but neither should it artificially impose unity
where none exists. We want neither disintegration nor hyper-integration.41

The founders of a constitution blend political, philosophical, social, and
legal views that do not always reflect a coherent approach. Justice Holmes
correctly noted that a constitution generally does not reflect a single social
or philosophical viewpoint: “The Fourteenth Amendment does not enact
Mr. Herbert Spencer’s Social Statics. . . . [A] constitution is not intended
to embody a particular economic theory, whether of paternalism and the
organic relation of the citizen to the State or of laissez faire.”42 I made a
similar point in a case addressing the scope of the right to dignity: “Human
dignity is a complicated principle. In formulating it, an interpreter should
not try to adopt one or another moral or philosophical world view. Nor
should he or she turn human dignity into a Kantian concept, or an ex-
pression of natural law views.” A constitution is the totality of national ex-
perience, united around a common nucleus. We can never achieve a per-
fect constitution, but we should continue to aspire to constitutional unity,
subject to what we know about the constitution and the limits of the na-
tional compromise it reflects. We do not just seek the semantic meaning of
the constitutional provisions and the intratextualism of the constitution.43

We are interested in their legal meaning as a reflection of constitutional
purpose (“intrapurposivism”).
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External Sources: Other Constitutional Provisions

A constitution is sometimes “scattered” among different documents en-
acted at different times. That is true of Israel’s Basic Laws, passed over
the course of five decades, which make up its constitution. That is also
true of constitutions that have been amended over the years. Purposive
interpretation views all parts of the constitution as a unity.44 It derives
the purpose of one constitutional provision from that of others found in
separate constitutional texts or in later amendments to a single docu-
ment. A constitutional norm does not exist in isolation. It is part of a con-
stitutional project that may span multiple constitutional texts. All consti-
tutional texts constitute one complete totality from which the interpreter
learns the purpose of each part. A later constitutional text may influence
the understanding of an earlier one,45 as judges interpret the earlier pro-
vision to avoid internal contradictions in the text. There is a rebuttable
(objective) presumption that the various provisions of a national consti-
tution do not contradict each other. Judges may have to revise their view
of an old constitutional text, in order to maintain its consistency with a
new constitutional text.

External Sources: Post-Enactment History

The post-enactment history of a constitution is important to formulat-
ing its objective purpose. Understanding a constitution requires under-
standing the historical continuity of which it is a part, or the break in con-
tinuity and beginning of something new. As Justice Holmes said, “The
case before us must be considered in the light of our whole experience
and not merely in that of what was said a hundred years ago.”46 An in-
terpreter learns the objective purpose of the constitution from its histor-
ical continuity.47 We understand ourselves by understanding where we
came from. We look to history not for answers to modern questions, but
rather for guidance in formulating the objective and modern purpose of
the constitution.
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External Sources: Judicial Constitutional Case Law

Another important external source of objective purpose is case law. A ju-
dicial opinion interpreting the constitution is more than just an operational
directive about the meaning of a specific constitutional text. A judicial
opinion includes a general component that provides explanations for its 
operational result. These explanations include value-laden generalizations
about the objective purpose of the constitutional text.48 The modern in-
terpreter does not work in a precedential vacuum. He or she is just one link
in a common law chain49 that directly and indirectly affects his or her
work.50 The direct impact comes in the form of stare decisis; a modern
judge is not free to ignore prior judicial holdings on the purpose of 
the constitutional provision, whether or not he or she agrees with them. 
Even when not absolutely binding, precedent always influences the mod-
ern judge’s decision, if only as one more datum for the judge to take into
account. Precedent affects the judge’s work indirectly by the burden it im-
poses on the judge to maintain constitutional unity. A judicial holding de-
termining the purpose of a constitutional provision affects the interpreta-
tion of similar constitutional provisions.51 Prior judicial interpretation of
the constitution creates a continuity of case law that affects (directly or in-
directly) the constitutional purpose to be determined in the present. This
influence is particularly strong when the judge considers a question impli-
cating the objective purpose of the constitution, at the relevant level of ab-
straction. A prior holding establishing the level of abstraction at which a
judge should treat a constitutional provision may affect the level of ab-
straction at which a judge should treat that constitutional provision being
interpreted in the present.52 A judicial determination about the proper
level of abstraction at which to interpret a constitutional provision affects
the interpretation of another provision indirectly related to the first.

Different constitutional provisions are often based on a common prin-
ciple. When judges ascribe purposes to individual constitutional provisions,
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the decisions they write shape the principle at the core of those provisions.
That constitutional principle, in turn, shapes the purposes of those provi-
sions. Law is a system whose components work together. Case law inter-
preting constitutional provisions plays a central role53 in the work of mod-
ern judges adjudicating constitutional purpose.54

External Sources: Fundamental Values

A constitution draws life from fundamental values that in turn are an im-
portant tool for determining its objective purpose.55 Fundamental values
reflect a society’s deeply held viewpoints.56 They express a society’s na-
tional ethos, its cultural legacy, its social tradition, and the entirety of its
historical experience. Fundamental values like freedom, human dignity, pri-
vacy, and equality saturate constitutional texts. These fundamental values
are embodied in the words of the constitution that require interpretation
as well as the objective purpose guiding the interpretation. Additional fun-
damental values, external to the constitution,57 encompass the constitu-
tion and form part of its objective purpose. These values may include the
separation of powers, judicial independence, rule of law, the preservation
of the state and its security, justice, fairness, security in interpersonal rela-
tionships, and many others. The interpreter learns them from fundamen-
tal documents like the declaration of independence, from case law, and
from the totality of the national experience.

I wish to make three points about fundamental values: First, whether or
not they receive explicit mention in the constitution, fundamental values
should be interpreted according to their meaning at the time of interpre-
tation. They reflect contemporary needs.58 The question is not how the
founders of the constitution understood liberty, but rather what it means
in our modern understanding. Second, fundamental values should be un-
derstood by the contemporary interpreter as the fundamental views en-
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trenched in society’s values, not its passing trends. The interpreter seeks
“society’s long-term covenants.”59 He or she should “uncover what is
basic and value-laden, rejecting what is fleeting.”60 Modern generations
use constitutional interpretation to give expression to their fundamental
views, even when those views differ from those of the constitutional
founders or of previous generations.61 Third, the interpreter should only
take into account fundamental values that can be achieved through the
constitutional text. A constitutional text is not an empty frame to be filled
with every new value, regardless of how important it may be. The basic
principle that language restricts interpretation, and that the limits of inter-
pretation are the limits of language, applies to constitutional interpretation.

External Sources: Comparative Law

Comparative law is a source of information about the objective purpose of
a constitutional text. Democratic countries share fundamental values, and
legal institutions fulfill similar roles across systems. The meaning that one
legal system gives to a constitutional arrangement may provide insight into
the purpose that the same arrangement fulfills in another legal system.62

Comparative constitutional law helps widen horizons and share informa-
tion across systems.63 This is obviously the case when the constitutional
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text of one country influences the constitutional text of another.64 But in-
terpretive inspiration has a place even in the absence of direct or indirect
influence of one constitutional text on another. This is certainly true when
a constitution makes reference to democratic values65 or democratic soci-
eties.66 Even when the constitution does not refer to values common to all
democracies, however, judges may consult comparative law,67 so long as
the two countries share a common ideological basis and common funda-
mental values. I noted in one case:

From the founding of the State, we drew extensive interpretive inspiration
from the wellsprings of American and English constitutional law. The views
of those countries in many areas, like human rights, often serve as an exam-
ple for us. However, we must limit the nourishment we seek from them. In-
spiration can occur only if there is a common foundation. We can only com-
pare institutions, procedures, and views that have a common basis.68

A common foundation of democracy is a necessary but insufficient condi-
tion. A judge should study the foreign system’s historical development and
social fabric for differences that would render interpretive inspiration un-
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helpful or inappropriate.69 When the two systems share a common foun-
dation, the judge may derive interpretive inspiration from foreign and in-
ternational law, particularly from international covenants that ground con-
stitutional values.70 Those covenants influence the way courts formulate
the objective purpose of a national constitutional text. Case law from in-
ternational and foreign tribunals, interpreting those covenants, is also a
good source of inspiration for the interpretation of a national constitution.

6. THE ULTIMATE PURPOSE OF A CONSTITUTION

How Is Ultimate Purpose Determined?

Judges assemble the different kinds of data about purpose, including in-
formation about (abstract) subjective purpose and information about ob-
jective purpose gleaned from other constitutional provisions, constitu-
tional history, case law, fundamental values, and comparative law. When all
the information points in the same direction, it is not difficult to determine
the ultimate purpose of the constitutional text. That is generally what hap-
pens.71 Occasionally, however, the data contradict each other. What should
judges do in those cases?72 Is the determination of ultimate purpose at their
discretion, or can we guide their determination of ultimate purpose? If so,
what guidance can we offer?

Because we have no pre-interpretive understanding to compare with the
post-interpretive understanding, there is no “true” ultimate purpose. That
does not, however, leave the understanding of a constitutional text to the
whim of each interpreter. Just because there are a number of ways we can
interpret a constitutional text73 does not mean there are a number of ways
we should interpret a constitutional text.74 We seek to develop a system that
gives priority to one understanding over another—without claiming that
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one understanding is truer than another.75 Tribe was right to note that no
criteria external to a constitution can determine how to prioritize the var-
ious interpretive considerations.76 Still, the absence of a “true” meaning
does not bar the search for a proper meaning.77 Such meaning lies not in
the text of the constitution itself but rather in a constitutional interpreta-
tion based on a particular constitutional and interpretive perspective.78 We
return, now, to our original question: In its quest to find ultimate purpose,
how does purposive interpretation formulate the proper (not the true) re-
lationship between the different kinds of data about subjective and objec-
tive purpose?

Purposive Interpretation’s Approach

Purposive interpretation asks the interpreter to examine all data about the
purpose of the constitutional text. There are no phases of transition from
one kind of datum to another, no a priori ranking of data. While the inter-
preter cannot understand a constitutional text without considering the in-
tent of its authors, he or she does not limit his or her understanding of the
constitutional text to the intent of its authors alone.79 The purposive inter-
preter aspires to synthesis and coordination between the various pieces of
information, resolving any lack of coordination between the different levels
of abstraction of subjective purpose by choosing the level of abstraction that
accords with objective purpose. In the same kind of process, the interpreter
chooses the level of abstraction for objective purpose that is consistent with
subjective purpose. What does a judge do, however, when the data on the
subjective and objective purpose of a constitution are inconsistent?

Purposive interpretation gives decisive weight to objective purpose in
constitutional interpretation. Only then can the constitution fulfill its aim;
only then can it guide human behavior over generations of social change;
only then can the constitution respond to modern needs; only then can it
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balance the past, present, and future. The past guides the present, but it
does not enslave it. Fundamental social perspectives—which draw life from
the past and are interwoven into socio-legal history—find modern expres-
sion in the old constitutional text.80 Justice Brennan expressed this idea
eloquently in the following comments:

We current Justices read the Constitution in the only way that we can: as
Twentieth Century Americans. We look to the history of the time of framing
and to the intervening history of Interpretation. But the ultimate question
must be, what do the words of the text mean in our time. For the genius of
the Constitution rests not in any static meaning it might have had in a world
that is dead and gone, but in the adaptability of its great principles to cope
with current problems and current needs. What the Constitutional funda-
mentals meant to the wisdom of other times cannot be their measure to the
vision of our times. Similarly, what those fundamentals mean for us, our de-
scendants will learn, cannot be the measure to the vision of their time.81

In a similar vein, Justice Kirby of Australia’s Supreme Court said:

[I]n the kind of democracy which a constitution such as ours establishes, judges
should make their choices by giving meaning to the words in a way that pro-
tects and advances the essential character of the polity established by the con-
stitution. In Australia, this function is to be performed without the need con-
stantly to look over one’s shoulder and to refer to understandings of the text
that were common in 1900 when the society which the Constitution addresses
was so different. It is today’s understanding that counts. Reference to 1900, if
made at all, should be in the minor key and largely for historical interest. Not
for establishing legal limitations. In my opinion, a consistent application of the
view that the Constitution was set free from its founders in 1900 is the rule that
we should apply. That our Constitution belongs to succeeding generations of
the Australian people. That it is bound to be read in changing ways as time passes
and circumstances change. That it should be read so as to achieve the purposes
of good government which the Constitution was designed to promote and se-
cure. Our Constitution belongs to the 21st century, not to the 19th.82

The Subjective Purpose of a Constitution Is Not Decisive

Subjective purpose is not decisive. Judges should not ignore it, but nor
should they give it a central role in their formulation of ultimate consti-
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tutional purpose. Legal systems in many countries adopt this approach.
Canada’s Supreme Court, for example, accords only minimal weight to the
intent of the constitutional authors in its interpretation of the constitution.83

In a case discussing a provision of the Canadian Charter providing that every
person has a right to life, liberty, and security, and that these rights cannot
be denied, “except in accordance with the principles of fundamental jus-
tice,”84 a question arose as to whether “fundamental justice” is procedural
(natural justice) or substantive. The court heard arguments that the subjec-
tive intent was procedural—that the authors of the Charter, aware of the
controversy over “due process” in the United States, intentionally avoided
using the American phrase to signal their reference to procedural, not sub-
stantive, justice. The Canadian court decided not to accord significant
weight to subjective intent, holding, in an opinion by Justice Lamer, that

Another danger with casting the interpretation of s. 7 in terms of the com-
ments made by those heard at the Special Joint Committee Proceedings is
that, in so doing, the rights, freedoms and values embodied in the Charter in
effect become frozen in time to the moment of adoption with little or no pos-
sibility of growth, development and adjustment to changing social needs. . . .
If the newly planted ‘living tree’ which is the Charter is to have the possibil-
ity of growth and adjustment over time, care must be taken to ensure that his-
torical materials . . . do not stunt its growth.85

The Australian Supreme Court has taken a similar view in a number of
opinions,86 warning against leaving decisions in the dead hands of the au-
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thors of the constitution who, from their graves, obstruct or limit what is
implicit in constitutional provisions and doctrines. The German Constitu-
tional Court has also adopted this view, notably in a case holding that a
mandatory life sentence without possibility of release is inconsistent with
“human dignity.” The court ruled against denying a prisoner any spark of
hope for freedom, rejecting arguments that the authors of the constitution
intended to impose life imprisonment as a mandatory sentence, in place of
the death penalty:

Neither original history nor the ideas and intentions of the framers are of de-
cisive importance in interpreting particular provisions of the Basic Law. Since
the adoption of the Basic Law, our understanding of the content, function,
and effect of basic rights has deepened. Additionally, the medical, psycholog-
ical, and sociological effects of life imprisonment have become better known.
Current attitudes are important in assessing the constitutionality of life im-
prisonment. New insights can influence and even change the evaluation of this
punishment in terms of human dignity and the principles of a constitutional
state.87

Summarizing the German approach to constitutional interpretation, Kom-
mers said:

[I]n Germany, original history—that is, the intentions of the framers—is sel-
dom dispositive in resolving the meaning of the Basic Law. The Court has de-
clared that “the original history of a particular provision of the Basic Law has
no decisive importance” in constitutional interpretation. Original history per-
forms, at best, the auxiliary function of lending support to a result already ar-
rived at by other interpretive methods. When there is conflict, however, ar-
guments based on text, structure, or teleology will prevail over those based
on history.88

These legal systems (Canadian, Australian, German) do not expend signif-
icant judicial resources on considerations of subjective purpose.89 They do
not ignore it, but neither do they make it a primary factor—unlike the
American legal system, whose judges and legal scholars engage in exten-
sive discussions of the original intent of the founding fathers.90 The United
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States Supreme Court has divided over this question.91 American consti-
tutional law is in crisis because of the American legal community’s failure
to reach consensus over the relationship between the intent of the founders
of the Constitution,92 the original understanding of the Constitution at
the time of its founding, and the modern view of understanding the Con-
stitution through its interpretation. Canada and Germany have avoided
this conflict, and I hope that other legal systems will do the same.

Purposive interpretation does not ignore subjective purpose in constitu-
tional interpretation, but it does not give it a prominent role. Instead, it fa-
vors objective purpose, which reflects modern, deep perspectives in the
movement of the legal system through history. Through objective purpose,
the constitution remains a living, not fossilized, norm. Resort to objective
purpose rescues the present from being enslaved to the past. Constitutional
interpretation is a process in which every generation expresses its funda-
mental views, as they are formulated against the backdrop of its past.93 This
process is not free. An interpreter who interprets a constitutional provision
operates in a given socio-historical framework. He or she may sometimes
have discretion, but such discretion operates within a given system of val-
ues, tradition, history, and text. A modern interpreter must respect the
past. He or she formulates modern constitutional purpose while forging a
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connection with the past and remaining enmeshed in it. The ultimate con-
stitutional purpose is modern, but its roots are in the past.

Objective Purpose and Protections of the Individual

Scalia argues that giving the language of the constitution a modern mean-
ing cripples the constitution as a source of protection of the individual from
the collectivity.94 In his opinion, if judges interpret the constitution ac-
cording to modern worldviews, the constitution will reflect the perspec-
tives of the majority, at the expense of the rights of the minority. One re-
sponse to this claim is that a modern perspective on human rights does not
necessarily mean the perspective that the majority favors. As we have seen,
the purposive approach interprets the constitution according to basic, fun-
damental values that reflect modern society’s deep perspectives, not pass-
ing trends.95 True, it is not always easy for a judge to ignore popular trends
and give expression to society’s deep perspectives; it is not easy to reflect
history and not hysteria. Judges play this role throughout their judicial ac-
tivity, however. They will know how to avoid the tyranny of the majority
in the interpretation they give the constitution.

“Living Constitution” and “Living Tree”

Resort to the ultimate purpose of a constitution allows the constitution to
address life’s changing realities. At the founding of the constitution, its au-
thors lay a basis for the document that is intended to exercise control over
the future. This control—lest it become mastery—must be flexible enough
to allow development. That is the meaning of the metaphor, “a living con-
stitution.” Its life is not expressed in imposing old constitutional principles
on new circumstances.96 The aliveness of a constitution means giving mod-
ern content to old constitutional principles.97 That is also the meaning be-
hind the metaphor comparing a constitution to a living tree.98 Note that
the tree is rooted. The aliveness of the fundamental values is not license for
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a judge to do with them as he or she pleases. We must not replace the sub-
jectivity of the authors of the constitution with the subjectivity of those
who interpret it. The evolving content of the fundamental values reflects
change in society’s fundamental perspectives on its national credo. These
changes reflect history, tradition, and the web of the nation’s shared life.
They should not reflect the individuality of the judge.

Interpretation with a Broad View

Judges should adopt a broad perspective on constitutional interpretation.
Their interpretation should be generous,99 not legalistic or pedantic.100 A
constitution establishes a structure for the government, regime, and pro-
tections of the individual. Its interpretation should reflect the broad scope
of its role. As Justice Agranat said, “When the issue relates to a document
that sets a framework for the state’s authority, the court should take a ‘spa-
cious view’ of the powers it enumerates.”101 I echoed his words in another
case, noting that

We are interested in the interpretation of a fundamental constitutional provi-
sion. We should take a “spacious view” of interpreting a fundamental provi-
sion . . . with the understanding that we are interested in a provision that de-
termines ways of life . . . we are interested in human experience that must
adapt itself to life’s changing realities.102

In another case, I noted that

The constitutional proposition is that constitutional provisions should be in-
terpreted in accordance with their senior status and as befits their tendency to
determine ways of life. A fundamental provision does not freeze an existing
situation. It guides human experience. Therefore, it should be interpreted
with a broad view, not just technically.103
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Taking a broad view of interpretation does not mean interpreting in a man-
ner that exceeds the meaning of the language. A judge taking a broad view
of interpretation would give the constitution a meaning that achieves its (ul-
timate) purpose—a purpose that reflects historical continuity and funda-
mental modern perspectives. It means an interpretation that aspires to con-
stitutional unity and harmony. A broad view of interpretation goes beyond
the meaning of words in the literal-historical context that created them. It
gives the language of the constitution meaning in its historical context, in the
framework of modern fundamental perspectives. Justice Holmes wrote that

The provisions of the Constitution are not mathematical formulas having their
essence in their form; they are organic living institutions transplanted from
English soil. Their significance is vital, not formal; it is to be gathered, not
simply by taking the words and a dictionary, but by considering their origin
and the line of their growth.104

Constitutional interpretation from a broad view is purposive interpreta-
tion. A judge taking a broad view looks at the past, present, and future to
see what he or she can learn from language, history, culture, and funda-
mental modern principles. He or she adopts a comprehensive perspective
on law at a given time, in a given society. A broad view of interpretation is
not expansive (or liberal) interpretation. A broad view means that judges
take a purposive approach to constitutional interpretation but do not pre-
judge the results of that approach. A broad view of interpretation may lead
to a constrictive or expansive interpretive outcome. A broad view of inter-
pretation regards the constitutional provision in its entire context, as part
of the life of the nation, through the course of its history.

Judicial Discretion in Determining the Ultimate Purpose 
of a Constitution

Constitutional-interpretive thought has come a long way since the naïve
proclamation of Justice Roberts that all a judge does is “To lay the arti-
cle of the Constitution which is invoked beside the statute which is 
challenged and to decide whether the latter squares with the former.”105

The interpretive role is much more complicated. In constitutional inter-
pretation—as in the interpretation of every legal text—judges should
have room to exercise judicial discretion.106 This room is always lim-

392 C H A P T E R  F I F T E E N

104 Gompers v. United States, 233 U.S. 604, 610 (1914).
105United States v. Butler, 297 U.S. 61, 62 (1936).
106 B. McLachlin, “The Charter: A New Role for the Judiciary,” 29 Alb. L. Rev. 540, 546

(1990).



ited.107 Judges may not read their personal worldviews into the consti-
tutional text.108 They should interpret the provisions of a constitution
objectively.109 The result of their interpretation should not determine
constitutional principles; constitutional principles must determine the re-
sult of their interpretation. That is the meaning of the requirement that
judges exercise their discretion neutrally.110 Neutrality requires the judge
to arrive at the interpretive result by applying constitutional principles,
regardless of whether he or she approves of the outcome. We must rec-
ognize, however, that sometimes there is no choice but to resort to ju-
dicial discretion.111 Justice Frankfurter expressed this idea well in saying
that “The words of the Constitution . . . are so unrestricted by their in-
trinsic meaning or by their history or by tradition or by prior decisions
that they leave the individual justice free, if indeed they do not compel
him or her, to gather meaning not from reading the Constitution but
from reading life.”112 In exercising discretion, an interpreter can only
choose the solution that appears best to him or her, taking pragmatic con-
siderations into account. Different interpreters will arrive at different re-
sults. My suggestion is to aspire to the constitutional solution that is most
just. Law and justice thus meet. Could there be a better meeting?
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