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Problem statement and its relation to 
important scientific and practical tasks. In 
1991, Professor of Law of Ohio State University 
John Quigley wrote about the prospects for the 
international rule of law. He noted: “The rule of 
law is a key element in the reduction of inter-
national conflicts and the promotion of a har-
monious society” [8, p. 320]. It is necessary 
to agree with this thesis and point out that the 
functional tasks of the Rule of Law have not lost 
their relevance, but rather, their list has consid-
erably been expanded. Taking into account var-
ious globalization processes and unification of 
the legal knowledge, there is a qualitatively new 
level of the Rule of Law operating – international 
arena. In this respect, those are rightly heralded 
as major definitional and practical challenges, 
caused by the researched concept.

H. P. Aust in his academic work “Complicity 
and the Law of State Responsibility” has correctly 
observed that being a concept without clearly de-
fined content, there is a wide range of approach-
es to the rule of law definition, particularly in its 
international dimension: “they range from reaffir-
mations of the protection of the individual by hu-
man rights over the rule of law as a benchmark for 
good governance to understandings which equate 
the rule of law simply with the idea that there be 
law in international relations [1, p. 53].

Reviewing existing literature on the cur-
rent subject. While agreeing with the precious 
statement, in should be noted that the inter-
national Rule of Law (hereinafter – IRoL) was 
explored from different angles. Among most 
prominent scholars, who undertook their stud-
ies in IRoL field are: H. P. Aust, I. Hurd, M. Ke-
natake, A. Nollkaemper, L. Pech, J. Waldron, 
A. Watts and others.

However, despite the existence of sufficient 
literature on the IRoL issue, there are still im-
portant questions which remain unresolved in 
modern legal theory. Among them, particular-
ly are definitional issue of the concept and the 
problem of its functioning at the international 
level. At the same time, there is no systematized 
scientific research related to the relevance of 
IRoL existing and its correlation with the particu-
lar domestic model.

In this regard, the overall aim of the study is 
to create an appropriate basis for scholars to try 
to deconstruct contemporary IRoL definition, to 
expand its meaning and to show that this con-
cept have not only theoretical connotation, but 
also practical application.

Main material presentation. In the domes-
tic general state and law theory there are very 
few studies devoted to the international rule of 
law in its categorical and conceptual aspects. 
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This is due to the fact that there is a general 
prejudice about international manifestation of 
the rule of law and its investigation only with-
in the framework of international public law. 
However, foreign researches in this field of le-
gal science do not follow a unified framework 
and some hard-hitting rule of law issues are 
not analyzed at all. As a result: “Yet the rule 
of law is more easily invoked than understood. 
While its fundamental importance is acknowl-
edged and usually taken for granted, it is not a 
concept with any readily identifiable content…”  
[9, p. 15]. Thus, in this context for the mod-
ern legal theorist it is necessary to develop and 
suggest (for further practical use) the norma-
tively-theoretical construction of the rule of law, 
taking into account the dynamic development of 
the international legal system.

In the field of international law, where the rule 
of law is widely used by various international or-
ganizations, the methodological role of the law 
theory can be expressed in the following terms. 
First of all, general law theory, having its own 
methodological tools, can identify those areas 
of legal matter, where the rule of law is less ef-
fective. This, in turn will allow us to reconsider 
existing in international law positions about the 
role and significance of the researched idea in 
the world community development. Along with 
this, legal theory can help in interpretation of 
many terms related to the rule of law function-
ing (for example, such terms as “authority”, “law 
principle”, “legal order”, “abuse of law”, “arbi-
trary power”, “quality of law” etc.). Secondly, 
legal theory, performing methodological func-
tions towards other legal sciences (especially 
constitutional and administrative law), is able to 
determine features of the IRoL that in future can 
be adapted and implemented into national le-
gal systems. And, finally, legal theory is able to 
develop indicators and criteria for the effective 
implementation of the Rule of Law by States – 
members of international community.

Having analyzed a sufficient number of spe-
cial academic researches, there is a less then 
rhetorical question: whether any IRoL exists in 
practice or it is just an idea fixed at the doctrinal 
level? Certainly and without any doubt, at the 
present moment among foreign rule of law re-
searchers there are quite different views on how 
to understand this phenomenon in the interna-
tional framework. In the most general terms, 
there are only two visions of the IRoL: a) this 
concept cannot and does not exist at the inter-
national level; b) rule of law in its international 
version actively operates in several dimensions, 
in other words, it can be expressed in various 
ways (as a common heritage and legal value, as 
a tool to promote human rights etc.). In the first 
case, the IRoL opponents believe this doctrine 
could not exist in international law context be-
cause there is no centralized authority as well as 
a uniform law-maker, so the Rule of Law at this 
level unable to perform its essential tasks. IRoL 
proponents, on the other hand, are convinced 
that this concept is universal and flexible, and 
at the international level reaches its higher lev-
el of abstraction in order to complete all tasks 
that are set out for the global community. In this 
study, we believe that it would be inappropriate 

to dwell on those points, related to the contro-
versial issues of the IRoL existence, considering 
that the main purpose of this article is an at-
tempt to systematize all approaches to the defi-
nition and as a result – to deconstruct the whole 
concept, refresh its understanding. 

The controversy about the status and legal 
nature of the Rule of Law shows that this cat-
egory is dynamic enough. Therefore, there are 
many opinions on how it should be defined. 
However, the list of approaches is not compre-
hensive. A very thoughtful analysis made it pos-
sible to distinguish following key approaches to 
the IRoL definition:

(1) approach, according to which the rule 
of law is examined in terms of legal relations, 
which it is supposed to regulate; the rule of 
law regulates relations between key actors of 
international law as well as it is a relations of 
dual character; among such actors of interna-
tional law are national governments (national 
entities), private entities, international organi-
zations (governmental and non-governmental) 
and other international institutions (for example,  
M. Kanetake) [3];

 (2) instrumental approach considers the rule 
of law to be a set of resources, tools that gov-
ernments and others use to explain, legitimate 
and understand their policies (I. Hurd) [2];

(3) approach, which defines the rule of law as 
a “meta-principle”, as a constitutional foundation 
for international organizations; examples of the 
former approach can be found in analytical lit-
erature, in which the rule of law has emerged as 
a legal value, common for both international or-
ganization and its member-States (L. Pech) [7].

To deal with the definitional issue, H. P. Aust 
represented an interesting idea: in most general 
terms, IRoL has two meanings: in first case it re-
fers to the international standards which applies 
to States and which States have to respect in 
their dealings with their citizens; in second case – 
it is used to describe relations between States as 
independent subjects of international law. More-
over, there is also a view that international rule of 
law is very similar in its content to a so-called “Lo-
tus principle” (or Lotus approach), according to 
which the freedom of Individual States to do what-
ever they please as long as there are no fixed lim-
itations upon their independence [1, pp. 58-60].  
Such scientific position should be accepted, de-
spite of the fact, that in our view those meaning 
of the IRoL are rather its substantive aspects. In 
addition to this, IRoL should also be considered 
along with structural considerations of the inter-
national legal system, with the way its component 
parts interact and how international law is inter-
preted in light of this ideal.

That is precisely why recently, scientists also 
highlight the importance of the so-called sys-
temic-structural approach to the IRoL nature. 
According to this, IRoL is a rather complex sys-
tem, which includes a number of interconnected 
sub-principles. In its turn, their functional fea-
tures can have a significant difference between 
each other. A. Watts has rightly pointed out, 
that Rule of Law has a substantial content, but 
the structural characteristics made this concept 
quite flexible, because this content can rapid-
ly be changed. That is what “attract[s] a wide 
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range of support within international communi-
ty” [9, p. 22]. Such approach is also taken by 
another scholar H. P. Aust, who in his funda-
mental work considers the IRoL along with the 
structural features of the international legal sys-
tem. Crucially, the Rule of Law serves as a set of 
tools, with the aid of which the international law 
(its component parts and legal subjects) is in-
terpreted. Accordingly, “[…], such an approach 
implies the need to subdivide the rule of law into 
a special set of principles, which have devel-
oped over the centuries in a domestic context, 
but modified in international arena” [1, p. 54].

Having analyzed the main features of the 
suggested approach, it cannot be too high-
ly stressed that there is no common opinion 
among scholars regarding what components 
should shape an IRoL. Another important con-
sideration is that at the present moment there is 
no complete distinction between requirements 
and components of the Rule of Law. The range 
of views on this problem is not so extensive. 
Quite often, the components of the rule of law 
are assimilated to its requirements and vice ver-
sa. For example, judge of International Court of 
Justice Kenneth J. Keith extracted from inter-
national legal practice three essential elements 
of the IRoL: 1) the need for clarity and certain-
ty; 2) the principle of equality before the law;  
3) compliance with the law and the availability of 
independent and impartial courts and tribunals 
with compulsory jurisdiction to resolve disputes 
about, and help ensure compliance with, inter-
national law [4, p. 408]. At the same time, IRoL 
elements have been developed in A. Watts’ ba-
sic research. The scientists points out that there 
must be the following elements of the IRoL:

– completeness and certainty of the law: the 
law must be capable of governing all situations 
which might arise within it, and that accordingly 
the courts must be able to decide on the basis 
of applicable law all cases brought before them;

– equality before the law (predominantly 
manifests itself in so-called “principle of sover-
eign equality of States”): all States which come 
within the scope of a Rule of Law must be treat-
ed equally in the application of that rule to them 
without any exceptions;

– absence of arbitrary power: there should 
be a well-defined set of limits of areas in which 
international law allows a State to act at its 
pleasure without having to account for its ac-
tions internationally;

– effective application of the law: the law has 
to be effectively applied; there are three differ-
ent aspects of the “effective application”: a) ju-
dicial settlement – there is must an ability of a 
State which finds itself with a legal difference 
with another State to have recourse to a judi-
cial tribunal to have that differences resolved; 
b) enforcement – the ability of the international 
community to ensure that if a State refuses to 
comply with the law, the law can nevertheless be 
enforced against it; c) application in practice – 
regular application of the law by States in their 
day-to-day dealings with each other as part of 
regular pattern of their international relations [9, 
pp. 27-33]. In the light of the above stated, it is 
believed such elements refer to the qualitative 
characteristics of the law as the regulator of so-

cial relation, and this is only one aspect of the 
Rule of Law (as a general idea).

In addition to the above, some scholars take 
different positions regarding the balance be-
tween international and national versions of the 
Rule of Law. For instance, in M. Kanetake’s 
opinion, attention should be paid to the national 
rule of law along with its international dimension. 
There is a significant quantity of studies related 
to the national reception of the international rule 
of law, whereas much less recognized is the in-
ternational reception of the national rule of law 
practice [3, p. 3]. At the same time, H. P. Aust is 
convinced that domestic concepts of the Rule of 
Law are not easily transposable to the interna-
tional level. International law will need to define 
its own concept of the Rule of Law [1, p. 55]. 
As can be seen from the preceding approach-
es, the authors do not deny the fact the there is 
a close relationship between international Rule 
of Law and its domestic version. What is more, 
particular emphasis is placed on the features 
of transposition processes that occur in such 
interaction without referring to the differences 
between these two versions. Without any doubt, 
IRoL is transposable to its national model (and 
vice versa), but in scientific literature was rightly 
pointed out that the transposition of this concept, 
whose origins lay essentially in Anglo-American 
constitutional doctrine, to the present day inter-
national system raises a number of new issues: 
1) can a principle that was originally conceived 
to control the exercise of power within the do-
mestic constitutional framework, be success-
fully duplicated in the international legal system 
where no central power exercises control over 
the community? 2) if it can, does such a du-
plication require a reconceptualization of the 
principle itself in order to adapt it to the dif-
ferent legal conditions of international society?  
[6, pp. 188-189]. Taking into account the pecu-
liarities of international law, the difference be-
tween them are actually significant enough.

In the academic discourse, differences be-
tween international and national Rule of Law 
concepts are discussed from various perspec-
tives. A. Watts, for example, believes among 
such differences are: 1) functional lines, in 
which operate national and international RoL; 
2) different content according to the level of 
operation; though, it is believed national model 
of the RoL has more specific requirements that 
often reflect a State’s particular historical and 
constitutional evolution [9, p. 16].

Equally important is the position, main idea of 
which is that in view of the globalization process, 
rule of law within its national content has trans-
ferred to a new, internationalized level. It is be-
lieved that the notion of “internationalized rule of 
law” was introduced into scientific discourse by 
A. Nollkaemper, who in his research pointed out 
the following. The internationalized character of 
the rule of law is expressed through the dichoto-
my between its national and international dimen-
sions. The internationalized nature of the rule of 
law lies in the fact that its key element is the inde-
pendent judiciary. It is exactly what distinguishes 
the rule of law at the international level from the 
internationalized rule of law. It has been contested 
whether independent courts are necessary ele-
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ment of the rule of law at the international level. 
But when international law overlaps with domestic 
law, the absence of independent court that can 
review international law-based claims is not ac-
ceptable. And therein lies the precise purpose of 
internationalized rule of law [5, pp. 75-76].

Conclusions. Summarizing the above-men-
tioned, we can state that the IRoL has a quite 
multi-faceted nature. Therefore, its doctrine 
should be understood as an essential part of the 
legal system of society in its global sense; as a 
legal value, occurred at the international level 
and which has both political and legal connota-
tions; category, which reflects the social needs 
of contemporary society through the creation of 
a specific set of requirements that must be met 
by every legal State.

Trying to underpin a nature of the IRoL con-
cept from the practical perspective, it is essential 
to note, today scholars have different approaches 
to the RoL definition. But much better is not to 
define the notion, but reveal the content of the 
Rule of Law. As any legal phenomenon, IRoL has 
its own peculiar characteristics. Thus, IRoL can be 
understood as: 1) a characteristic of the relations 
between States as members of international com-
munity; 2) founding principle of the most interna-
tional organizations; 3) a powerful tool not only in 
human rights protection but also in theirs effective 
promotion; 4) can serve as an international stand-
ard; 5) as a development strategy and 6) as a tool 
of interpretation of international sources of law.

The concept of the IRoL is a rather complex 
system, which includes a number of intercon-
nected sub-principles. In its turn, their function-
al features can have a significant difference be-
tween each other.

Prospects for the further researches. In 
the context of this research, among most prom-
ising and challenging rule of law directions are:

1. How the legal practice related to the IRoL 
could help to effectively promote this concept at 
the national level.

2. Legal methods and approaches that could 
be used to transpose the IRoL concept into na-
tional legal systems.

3. Identification of gaps in national legal the-
ory as well as practice in order to absorb and 
transform best practices in adaptation by other 
countries the main ideas of the IRoL doctrine.

4. Designing a check-list of the essential IRoL 
structural components.

5. The conditions which have to be met by 
the IRoL to exist.

6. Dialectical interrelations between IRoL and 
its domestic version, which would increase the 
efficiency of the national legal system by pre-
venting the emergence of legal gaps in Ukrain-
ian legislation.

7. Legal instruments that are created in the 
process of IRoL functioning (both at internation-
al and national levels).


