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Introduction
Uncharted Terrain in Constitutional Amendment

When is a constitutional amendment an amendment in name alone? The 
answer matters now more than ever. Reformers around the world are 
exploiting the forms of constitutional amendment and testing the limits 
of legal constraint, openly engaging in what Georges Liet- Veaux described 
at the height of the Second World War as “fraude à la constitution.”1 In 
Hungary and Venezuela, lawmakers have perverted the formal rules of 
change to undermine the norms and practices of democratic government. 
In France and the United States, the difficulty of updating the constitution 
using codified procedures of amendment has driven leaders to flout the 
constitutional text and to stretch the constitution beyond its natural limits, 
along the way setting precedent for future noncompliance with the consti-
tution as written. And in Turkey and Georgia, incumbents have solidified 
their advantage in the constitution for years to come by distorting the 
strength of their temporary majorities to create an entirely new constitution 
that masquerades as an ordinary amendment. Some of these constitutional 
changes are undemocratic, others are illegitimate, and still others are illegal. 
Yet whether they are properly defined as amendments turns on how we un-
derstand the amendment power and limits on its use. The question, then, 
is twofold: What is an amendment and under what conditions should we 
recognize its validity?

* * *
A constitution and rules for its amendment are like a lock and key: one can 
hardly work without the other. No wonder nearly all of the world’s codified 
constitutions— by one count over 96  percent— recognize procedures for 
altering their text.2 The prevalence of amendment rules in constitutions 
prompts the question why virtually all constitutional designers choose 

 

 



2 Introduction

to write amendment procedures into their constitutions. There is cer-
tainly some soft pressure to conform to what appears to be a global norm 
of codifying rules for constitutional change. But “other constitutions have 
them, so ours should too” does not seem like a good enough reason to jus-
tify including anything in a constitution, especially since the process of 
constitution- making ordinarily involves fiercely competing interests, fi-
nite time and resources, and the highest of costs in the event of failure. The 
prevalence of amendment rules in the constitutions of the world raises an 
even more important puzzle: Why are they so often no more than an after-
thought in constitutional design?

No part of a constitution is more important than the procedures we use 
to change it. Whether codified or uncodified, the rules of constitutional 
amendment stand atop a constitution’s hierarchy of norms and sit at the 
base of its architecture, simultaneously stabilizing the constitution’s foun-
dation and authorizing reinforcements when needed. There rules are so 
fundamental that “we might define a constitution as its process of amend-
ment.”3 They open a window into the soul of a constitution, exposing its 
deepest vulnerabilities and revealing its greatest strengths.

Constitutional amendment rules are the gatekeepers to a constitution. 
They can specify who is authorized to initiate an amendment and by what 
majority, when an amendment proposal becomes effective and later expires, 
where it must be ratified and by whom, and what within the constitution is 
unchangeable. The codification of amendment rules often at the end of the 
text proves that last is not always least.

And yet we know all too little about the rules of constitutional amend-
ment. The modern study of constitutional change has focused largely on 
the methodologies and results of judicial interpretation, on the causes and 
consequences of executive assertions of authority, and on the rise and re-
cession of legislative power. The overwhelming interest among scholars of 
constitutionalism in techniques of informal amendment— changes in con-
stitutional meaning without a corresponding modification to the constitu-
tional text— now dominates our learning about how constitutions change, 
and today almost entirely occupies the field. Amendment rules have as a 
result been pushed to the sidelines.

My objective here is to bring formal amendment back to the center of the 
field of constitutional change. I show in this book how amendment works 
and why it often fails, what we can learn from its various designs around the 
world, and why amendment matters in constitutionalism.
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In the modern tradition of representative government, amendment 
rules hold special status:  they legitimize higher and ordinary law as de-
rived from the consent of the governed.4 Amendment rules give the people 
and their representatives a way to exercise the “fundamental act of pop-
ular sovereignty,”5 and hence these rules raise a paradox that confirms their 
importance: the amendment power is fundamental to the survival of a con-
stitutional order but it can be used to destroy the constitution.6

Like the Roman deity Janus whose two faces point in opposite directions, 
amendment procedures are deployable for objectives both good and ill. 
Amendment rules may be used to reinforce or destroy the constitution’s 
institutions, to enhance or diminish the rights it codifies, and to accel-
erate or reverse progress on the mission the constitution sets for itself— in 
short to build or break the very foundations that amendment rules protect 
from ordinary change. Akhil Amar has captured the essence of amend-
ment procedures as “defin[ing] the conditions under which all other con-
stitutional norms may be legally displaced.”7 Put another way, constitutional 
rules generally set the “rules of the game in a society” but amendment rules 
establish the “rules for changing the rules.”8

We cannot understand the major moments in constitutionalism around 
the world without diagnosing how amendment has been used and misused 
in the making and unmaking of constitutions. Central to these episodes 
have been the development and manipulation of selective variability in 
amendment procedures, the emergence and expansion of the doctrine of 
unconstitutional amendment, and the mounting pressure for increased 
popular involvement in constitutional change. Yet it is in the versatility of 
amendment rules that we find their greatest strengths. Formally, amend-
ment rules make it harder to change higher law than ordinary legislation. 
Functionally, they light the path through an orderly process to bring consti-
tutional expectations in line with performance. And symbolically, amend-
ment rules are important also for another reason that has gone mostly 
unnoticed but is integral to their existence: they often lay bare the most pro-
found values of a constitution.

What follows is an exposition of all aspects of constitutional amend-
ment rules, with answers to questions that remain unanswered and in 
some cases even unasked. I  draw from comparative, doctrinal, historical, 
and theoretical perspectives to show how constitutions both properly and 
improperly structure their amendment rules, to explain when amendment 
is appropriate and when it is not, and to suggest why amendment rules 
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should be designed to match the content of the change with the procedure 
used to ratify it. This book is accordingly structured both as a roadmap for 
navigating the intellectual universe of constitutional amendment and as a 
blueprint for building and improving the rules of constitutional change.

Scales of Change

Reformers use the power of constitutional amendment for changes of all 
sorts, from small to large and across the entire scale of constitutional change. 
Amendment can tweak the constitution when circumstances require a 
modest adjustment, and it can produce a radical makeover that amounts to 
building the constitution anew. We accordingly encounter changes ranging 
from routine to revolutionary. The many different uses of the amendment 
power suggest a question asked not nearly often enough: Is the amendment 
power appropriate for all types of modifications to a constitution, or should 
the power be used only for certain kinds of change?

The Routine and the Technical

Amendment is commonly used to refine the constitution to meet unantic-
ipated needs that reveal themselves as either necessary or convenient for 
the smooth operation of government. In France and the United States, for 
example, the original constitutional design failed to account adequately 
for contingencies in presidential selection. The U.S. Constitution offered a 
way to respond to presidential death but not clearly enough to presiden-
tial disability. The need for reliable presidential leadership in the Cold War 
era— combined with memories of the poor health of President Dwight 
Eisenhower and the assassination of President John F. Kennedy in 1963— 
pressed Congress and the states to pass the Twenty- Fifth Amendment. 
Ratified in 1967, the amendment authorizes the vice president to act as 
president when the elected president declares herself temporarily unable to 
fulfill her duties. The amendment also creates procedures for the vice pres-
ident and the cabinet jointly to relieve the president of her office until she 
asserts her fitness to resume the presidency.

Not long after the United States amended its constitution to shore up the 
presidency, the French Parliament followed suit in 1976 to account for the 
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possibility of death or incapacity during presidential elections. The revised 
Article 7 of the constitution now authorizes the Constitutional Council to 
delay an election in certain stipulated circumstances of a candidate’s death 
or incapacity. For instance, the Council may postpone the election if an 
official presidential candidate dies before the first round of voting. These 
amendments in France and the United States were narrow but nonetheless 
needed technical improvements to each constitution.

The global economic crisis of 2008 spurred a likewise limited but im-
portant amendment to the Spanish Constitution, formally amended only 
rarely, this time in light of political and economic imperatives. In response 
to the onset of global financial instability, Spain approved a balanced- budget 
amendment in 2011 to limit deficits to an amount set by the European 
Union relative to the country’s gross domestic product. Article 135 now 
requires, with some exceptions, that “the State and the Self- governing 
Communities may not incur a structural deficit that exceeds the limits es-
tablished by the European Union for their member states.” Spain saw a need 
to address a rising crisis, and lawmakers seized on amendment as the suit-
able vehicle to do it.

Similarly routine constitutional changes have involved adjustments to 
federalist arrangements. In Canada, the British North America Act, 1867, 
was amended in 1886 to authorize the Parliament of Canada to give terri-
tories representation in the Senate and House of Commons, and in 1915 
another amendment revised the senatorial divisions in the country in light 
of the admission of four new provinces since Confederation. Both of these 
amendments were collateral enhancements to the constitution, made as a 
result of prior changes to enlarge the union of provinces and territories that 
constitute Canada. The 1886 and 1915 amendments were standard prac-
tical changes, neither grand nor bold, each intended only to harmonize the 
constitution with new legal and political realities of federalism. Likewise in 
Australia, an amendment in 1910 authorized the federal government to as-
sume debts incurred by a state at any time instead of only as of the day the 
constitution had been enacted. Australia struck eight words from Section 
105 of the original text, removing its restrictive reference to state debt “as 
existing at the establishment of the Commonwealth” and freeing the federal 
government to intervene whenever warranted in the future to secure the fi-
nancial health of the federation.

Many amendments around the world have fallen on a comparable 
point along the scale of constitutional change. Luxembourg amended its 



6 Introduction

constitution in 1983 to update the text of the oath taken by representatives 
and bureaucrats when they enter office. South Africa amended its constitu-
tion also to update its rules on oath- taking: the First Amendment, adopted 
the year after the enactment of the constitution, makes clear that an acting 
president need not retake the oath if she has already taken it once during 
the pending presidential term. In Bangladesh, the Sixth Amendment in 
1981 confirmed that a sitting vice president elected to the presidency ceases 
to occupy the vice presidency when she becomes president. The Fifteenth 
Amendment to the Sri Lankan Constitution requires the Commissioner 
of Elections to certify, as soon as practicable after ballot tabulation, the 
number of members each district is entitled to return. These amendments 
are all minor technical changes compared to the significantly more sizable 
ones that reformers have pursued.

Revolution and Renewal

Amendment has been used for grand political and social objectives. 
Consider the Forty- Second Amendment to the Indian Constitution, a mega- 
change that reverberated across all three branches of government. Adopted 
in 1976, it altered fifty- five rules and added two completely new parts to the 
constitution.9 Yet more than these changes in form, the amendment made 
dramatic substantive changes to the constitution, namely by inserting new 
values of socialism and secularism into the preamble, committing citizens 
to new duties, authorizing Parliament to exercise more control over the ju-
diciary, changing the relationship between the president and the cabinet, 
and prohibiting courts from reviewing constitutional amendments. These 
changes went far beyond the routine and technical amendments made to 
repair a constitution. Some even described this large omnibus amendment 
package as creating a new constitution. This was the position of the Indian 
Supreme Court. The Court disallowed key parts of this mega- amendment 
because, in its view, this package of reforms would have destroyed the “basic 
structure” of the constitution.10 For the Court, these changes were a con-
stitutional replacement masquerading as a constitutional amendment. This 
key moment in modern Indian political history raises a question central to 
the role of courts in constitutional change: Should courts have the power to 
invalidate a reform that nonetheless satisfies the conditions specified in the 
codified rules of amendment?
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Political reorganization from one form of government to another is nei-
ther a routine nor a technical amendment. It modifies virtually everything 
of significance in the machinery of government, from the locus of decision- 
making authority, to the structure of legislative accountability, to the very 
nature of democracy. Recently in 2017, Turkey completed a successful 
transition from a parliamentary to a super- presidential system that gave 
the president virtually unlimited powers. The amendment was a package 
of eighteen new articles that, all told, rewrote or repealed seventy- six ex-
isting articles in the constitution, or over 40  percent of the entire text. It 
took less than one year from proposal to ratification. A  similar transfor-
mation occurred in Greece in 1986. The country amended its constitution 
from its formally semi- presidential system to what is now effectively a pure 
parliamentary form of government, with severely shrunken powers for the 
president and significantly augmented powers for Parliament. The change 
involved eleven articles in the constitution and required only one year to 
complete from start to finish— a relatively short period of time for deliber-
ation and debate on a change of this scale. These rapid renovations of the 
Greek and Turkish Constitutions nudge us to interrogate the relationship 
between time and change: Should far- reaching constitutional changes take 
the same duration to initiate and ratify as more minor mechanistic ones?

Constitutional amendments sometimes transform the constitution into 
an unrecognizable form more for convenience than partisan advantage. 
In Finland, for example, the country once had a disaggregated constitu-
tion comprised of a handful of distinct and detached higher laws. But it is 
now a single unified master text that has updated the constitution for the 
twenty- first century and consolidated the country’s basic rules of govern-
ment into a more accessible format.11 Created in the year 2000, this new 
Finnish Constitution extinguished all earlier constitutional enactments 
and incorporated all prior higher laws into thirteen chapters.12 The new 
codified constitution now numbers thousands of words fewer than the 
repealed higher laws combined, cutting the total from approximately 23,000 
to 13,000 words. Quite apart from these extraordinary changes in form, the 
newly consolidated Finnish Constitution introduced significant changes 
to the content of the constitution, notably by expanding the powers of the 
Parliament, diminishing those of the president, and constitutionalizing 
the special status of the Åland Islands.13 This new constitutional text for 
Finland was proposed and approved as an ordinary constitutional amend-
ment. But was it more than a mere amendment?
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In Denmark, the people amended their constitution in 2009 to pro-
claim their commitment to gender equality in matters of royal succession, 
an area of law that had for one thousand years been discriminatorily lim-
ited to men. Today, whether a boy or girl, the firstborn child of any future 
monarch becomes heir and ultimately king or queen of the country. The 
constitution had previously assigned this role exclusively to the firstborn 
son even if he had an older sister. (The current Danish monarch, Queen 
Margrethe II, ascended to the throne in 1972 as a result of a 1953 amend-
ment making a woman eligible only if she had no brothers, whether older 
or younger than her.) This Danish reform affects a fundamental right, a 
contrast with the modifications to the separation of powers in Finland, 
Greece, India, and Turkey. One might well wonder whether changes to 
rights should be treated the same as changes that rebalance the allocation 
of powers. The question for constitution- making presents itself:  Should 
constitutional designers create separate rules for amending rights and gov-
ernment structures? And are two differentiated amendment procedures 
enough?

The Range of Amendment Effects

Whether a constitutional change amounts to a technical fix or a revolu-
tionary transformation may turn alternatively on its effect. The amendment 
power has been used to alter constitutions with any number of intended 
or unintended effects. Is the effect of an amendment a factor in defining a 
given constitutional change as an amendment? Put another way, must an 
amendment exert an effect of a predetermined scale in order to be prop-
erly called an amendment? Or must we define every constitutional change 
approved using the codified rules of amendment as an amendment, no 
matter its effect in law and beyond, across both politics and society?

Consider the range of effects an amendment can have— and ask whether 
all are proper. One effect of an amendment has been to transform both 
law and society. The 1976 Portuguese Constitution was rooted in Marxist- 
Leninist principles, but constitutional changes in 1982 and 1989 set into 
motion a larger process of “demarxization” to demilitarize the country, to 
replace the Council of Revolution with a new Constitutional Court, and to 
remove language from the Marxist era, including references to a “classless 
society.”14 These changes were substantial in their effects across the whole of 
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Portuguese law and society . Should we call a change of this magnitude an 
amendment, or is it something more?

Another effect of an amendment to a codified constitution is to publicize 
the change with a new writing. Recently in France, reformers sought to de-
lete the word “race” from the constitution. The constitution recognizes in 
Article 1 “the equality of all citizens before the law, regardless of origin, race 
or religion.” The controversial amendment proposal would replace “race” 
with “gender,” revising the codified constitution to guarantee equality under 
law without regard to “origin, gender or religion.” This revised language has 
attracted its share of allies and critics yet one in particular has been quite 
vocal in opposition. Former president Nicholas Sarkozy objected that the 
amendment would be purely cosmetic: “If we delete the word racism does 
that mean that it will no longer exist? This is absurd!”15 The word “race” had 
originally been written into France’s 1946 postwar constitution in solidarity 
against the racist Nazi ideology, and it survived the enactment of Charles de 
Gaulle’s new constitution in 1958. Sarkozy believes the country should keep 
“race” in the constitution to remember its past, “so that no one ever forgets 
the millions of victims of the greatest racist enterprise the world has ever 
known.”16 Whether one agrees with Sarkozy, the amendment to remove 
“race” from the text would make the change visible to all in the country’s 
constitution. Publicity is an obvious effect a formal amendment will have. 
But even properly defined amendments can have more far- reaching effects. 
How much further can— and should— they go?

A pair of Irish amendments on abortion illustrates the use of the amend-
ment power for another effect: to settle controversies. When there is sharp 
disagreement, an amendment can resolve the matter under law. The settle-
ment can never be permanent, nor should it be, since a constitution should 
remain changeable according to the preferences of those it binds. But a set-
tlement achieved by constitutional amendment— assuming there is broad 
and representative participation in its enactment— can bring stability and 
predictability in law.

And yet, although an amendment can settle disagreement as a matter of 
current law, it cannot settle disagreement in politics and larger society. The 
debate on the Eighth Amendment to the Irish Constitution was so divisive 
that one observer described it as the country’s second partitioning.17 This 
1983 amendment protecting the right to life of the unborn became official 
with 66.9 percent support in a national referendum. Further referendums 
and judicial challenges attempted to either overturn or narrow the effect of 
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the Eighth Amendment. Whatever else might be said about it, the amend-
ment created legal certainty about whether abortion was permissible, 
though inevitably some doubts persisted at the margins as to when and 
where the prohibition applied. In the years since, Ireland lived a quiet revo-
lution: people across the land grew gradually more supportive of a woman’s 
autonomy in body and choice, culminating with 66.4  percent of voters 
reversing the Eighth Amendment when they approved the Thirty- Sixth 
Amendment in 2018, remarkably by much the same margin as the Eighth 
had been adopted thirty- five years prior. We may later see the formation of 
an ascendant political coalition strong enough again to reverse the rule. But 
the law of abortion in Ireland is settled under the constitution, for now.

The evolution on abortion in Irish law and society suggests that pop-
ular views had changed well before referendum day. When voters arrived 
to cast their ballot, they were simply, but importantly still, confirming a 
social change concealed beneath the surface of law that had already taken 
root in the country prior to the ratification of the Thirty- Sixth Amendment. 
Here, then, is an additional effect of formal amendment: to reflect in law a 
change in society. An amendment can have this effect whether it is minor or 
major. The Seventeenth Amendment in the United States offers a fine illus-
tration. It changed how political candidates are selected for the U.S. Senate. 
No longer are senators chosen by state legislatures, as required by the orig-
inal constitution.18 Since the Seventeenth Amendment, senators have been 
elected by a direct choice of eligible voters in each state.

The Seventeenth Amendment did not take long to ratify. Congress 
approved it on May 13, 1912, and three- quarters of the states had ratified 
it less than a year later by April 8, 1913. The rapid ratification of the 
Seventeenth Amendment might suggest that lawmakers devoted little de-
liberation to it. But Senate reform had been a subject of national political 
interest for almost one hundred years.19 By the time Congress eventually 
approved the Seventeenth Amendment and transmitted it to the states, over 
half of the states had already adopted direct senatorial elections, or some-
thing quite close to it, by law or practice.20 For example, states would hold 
elections whose results were nominally “advisory” to the legislatures, but 
in fact their results proved difficult to ignore since they were essentially 
instructions to state legislators.21 By 1913, at least thirty- four states had 
effectively evolved by law or practice to elect their senators even before it 
was required by constitutional amendment.22 The Seventeenth Amendment 
may be understood as confirming a change that had already substantially 
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occurred subnationally. This change was labeled an amendment and 
approved as one, but whether it was substantively in fact an amendment 
turns on its subject, authority, scope, and purpose, as I  will explain in 
 chapter 2.23

The passage of the Seventeenth Amendment may have been inevitable 
but we should not understate the importance of the mobilization that led 
to its eventual ratification. The amendment is legitimate not only because 
it is law but also of how it became law. The process of democratic decision- 
making that introduced direct senatorial elections into American politics 
gave the amendment sociological legitimacy. And this isolates another ef-
fect that the amendment power has been used to achieve: where the process 
of change is free and fair, an amendment generates sociological legitimacy 
and gives credibility and authority to the outcome .

The first amendment to the modern Canadian Constitution shows how 
an amendment can be legitimacy- conferring. Adopted immediately after 
a major renovation of the constitution, the Constitution Amendment 
Proclamation, 1983, strengthened rights for Indigenous peoples on land 
claims, treaty agreements, and consultation on future constitutional 
amendment. These politically and morally imperative modifications had 
been left out of the earlier package of constitutional changes, and the time 
had now come to make them official. Parliament could have chosen to 
pass these crucial measures as ordinary laws, or the federal government of 
the day could have by its conduct put many of these changes into practice 
without codifying them into law. But these changes were thought important 
enough to be written into the constitution through the intricate and de-
manding process of constitutional amendment required to do it: agreement 
from both houses of Parliament and also of two- thirds of the ten provinces, 
where the ratifying provinces represent at least half of the total provincial 
population. This extraordinary mobilization of political actors conveyed an 
encouraging message of support for Indigenous peoples, and it doubled as 
an acknowledgment of past wrongs and a commitment to righting them. In 
the immediate aftermath of the amendment, Indigenous peoples in Canada 
could take some comfort from the successful use of a difficult amendment 
procedure to codify their rights.

A twist on the legitimating effect of amendment— and there are many 
other possible effects beyond this short list— is to layer a veneer of legiti-
macy on lawmaking when its true purpose is to consolidate a victory or con-
quest. For example, what ultimately became known as the “new” Japanese 
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Constitution of 1946 was not adopted as an altogether new constitution 
but instead as an amendment to the old Meiji Constitution.24 Article 73 of 
the Meiji Constitution required two- thirds supermajority agreement of all 
members in each house of the national legislature in order to approve an 
amendment. The emperor would then promulgate it. On November 3, 1946, 
the emperor made the “new” constitution official, stressing that the changes 
had been made in conformity with the Meiji Constitution:  “I rejoice that 
the foundation for the construction of a new Japan has been laid according 
to the will of the Japanese people, and hereby sanction and promulgate the 
amendments of the imperial Japanese constitution effected following the 
consultation with the Privy Council and the decision of the Imperial Diet 
made in accordance with Article 73 of the said constitution.”25 Adopting 
the 1946 constitution as an amendment to the Meiji Constitution allowed 
postwar Japan to keep its connection to the past and to achieve a signifi-
cant constitutional change while retaining formal legal continuity. But the 
content of this constitutional amendment— in particular, the country’s new 
commitment to pacifism in Article 9— had an equally important political 
effect: it gave the United States and the world a permanent reminder of the 
Allied victory in World War II. The form and effect of this constitutional 
amendment raise a fundamental question to which we shall return:  This 
1946 change was made as a simple amendment but does it amount to some-
thing more than that?

* * *
Some constitutional changes are ordinary housekeeping measures and 
others are clearly more consequential transformations in law and society. 
Sometimes it is unclear at the time of the change whether a constitutional 
reform is minor or major. Although formal amendment can generate tex-
tual revisions to which political actors and the people can point as a referent 
for debate or mobilization, a formal amendment cannot on its own tell us 
how to evaluate the nature and significance of the constitutional change. We 
must also know the relevant history, politics, and laws of the jurisdiction, as 
well how the change is perceived by the relevant legal elite and the people.

Should it matter whether a constitutional change is a technical adjust-
ment or one that transforms the constitution? The answer matters for under-
standing the change as either an amendment, a new constitution, or perhaps 
something else. The answer matters also for determining whether changes 
of varying scale require correspondingly different procedures of enactment. 
Constitutional theory and design have yet to resolve these questions.
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Early Amendment Design

The early American experience hints at answers to some of these questions. 
This should come as no surprise given that the idea of altering a codified 
constitution is distinctly American in origin.26 The American experience 
can shed light on how to design amendment rules, how to distinguish 
an amendment from other kinds of changes, and why we should amend 
constitutions at all. But as much as the United States can teach us about early 
amendment design, the designs themselves are better taken as antimodel 
than model.

America’s First Constitution

The very first amendment rule codified in a national constitution appears 
in America’s original constitution, the Articles of Confederation. Approved 
by the Continental Congress in 1777 shortly after the Declaration of 
Independence in 1776, the Articles came into force in 1781 with a difficult 
amendment rule:

And the Articles of this Confederation shall be inviolably observed by 
every State, and the Union shall be perpetual; nor shall any alteration 
at any time hereafter be made in any of them; unless such alteration be 
agreed to in a Congress of the United States, and be afterwards confirmed 
by the legislatures of every State.27

The three critical features of this amendment rule were inviolability, per-
petuity, and unanimity. The rule of inviolability established an obligation 
to respect the Articles, and created an expectation that those bound by its 
terms would obey the limits on how they may exercise power. The rule of 
perpetuity envisioned a strong union of states intended to last indefinitely. 
And the rule of unanimity imposed an arduous threshold for altering the 
terms of the perpetual union: Congress and each of the thirteen states had 
to approve any proposed change. These three features together suggest the 
beginnings of an answer to what an amendment is and what it is not.

How could the Articles be both inviolable and perpetual and yet contem-
plate the possibility of their amendment by unanimous agreement? This is a 
puzzle because surely an amendment to the Articles would undermine both 
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its inviolability and its claim to perpetuity. In this book— in particular in 
 chapter 2— I develop a theory of amendment suggesting an answer to how 
a constitution can be both inviolable and perpetual yet also freely amend-
able. The critical point turns on the scope of change authorized by the act of 
amendment defined as a peculiar type of constitutional modification. In the 
case of the Articles of Confederation, the reasons it could at once be invio-
lable, perpetual, and also amendable are both explicit and implicit in its text.

The states had an inviolable responsibility to honor the bargain that 
had produced the Articles. Congress and the states could later change the 
Articles using the rule of unanimity, but the inviolability of the under-
lying duty would continue under the amended constitution. The power 
of amendment was compatible with the rule of perpetuity since what was 
envisioned for perpetuity was not the Articles as enacted but rather the 
Union itself. It was the Union that would endure, not the original rules 
codified in the Articles. The Articles would be always subject to change 
using its amendment rules.

There was an unstated but implied limitation on what Congress and the 
states could do using the power of amendment as distinct from the power to 
make a constitutional change on a larger scale: under the law of the Articles, 
the states could not use their power to amendment to transform the system 
of government from a federal to a unitary state even with unanimous agree-
ment. That change would have exceeded the power of states to amend the 
Articles. It would have violated the guarantee that the Union would last per-
petually. Transforming the Union into a unitary system using the codified 
amendment procedure would have violated the federalist foundations of 
the Articles of Confederation— the central constitutional norm that gives 
coherence to the Articles and which the constitution indicates is an agreed- 
upon perpetual feature of the polity. These limitations both explicit and im-
plicit in the amendment rule in Article XIII suggested that a transformative 
change of that scope would be inconsistent with the existing constitution, 
and could be properly achieved only by promulgating a new constitution.

Neither Amendment nor Constitution

To be sure, as a practical reality, Congress and states could have agreed 
among themselves to exercise their power of amendment to convert 
the Union into a unitary state and to reimagine the whole structure of 
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government. They could have done so using the unanimity rule in Article 
XIII. And they could have continued constitutional life under the reformed 
Articles as though the change had been proper. But the Articles would have 
remained the Articles only as a legal fiction; the change from federalism 
to unitarism would have broken legal continuity in the United States. It 
would have violated the idea of coherent change embedded within the lim-
itations on amendment in Article XIII— the idea that a change, in order to 
be properly understood as an amendment, must cohere with the existing 
constitution.

It is possible to imagine three different claims justifying the reform from 
federalism to unitarism using Article XIII. Congress and the states could 
have called the change an amendment. But this would have brought the 
amendment into direct conflict with implicit limitation on what could 
be changed using the rules of amendment. They could have alternatively 
described the change as creating a new constitution for a new unitary re-
gime. But as a matter of form, the change would have been codified in the 
existing Articles of Confederation, with no new promulgated constitution, 
so it would have been visibly wrong to call it a new constitution. Congress 
and the states could have taken a third route:  to proceed as though the 
change were a minor adjustment to the Articles in line with its existing form 
of government. But this too would have been incorrect because the trans-
formation of the Union from federal to unitary would have been— quite ob-
viously to all political actors and the people themselves— an extraordinary 
modification of the Articles.

These three options assume that Congress and the states would have 
wanted to keep fidelity with the constitution. A fourth option would have 
presented itself had Congress and the states freed themselves from their 
preoccupation with legality: they could have conceded their violation of the 
rules of change in the Articles, defended their actions as demanded by ne-
cessity for the survival of the United States, and reasoned that the change 
from federalism to unitarism had resulted in a more sustainable form of 
government albeit different from what had been intended. Claiming the 
mantle of legitimacy in the face of illegality is a clever strategy that could 
have worked. This fourth option would have obviated the call to answer 
the key definitional question about the kind of constitutional change they 
had made.

Yet it would have been incorrect to define the reform of the Articles from 
federal to unitary as an amendment. It would have been incorrect also to 
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describe it as creating a new constitution because it would have clearly 
remained the same master text. And it would plainly have been incorrect 
to define the change as a minor adjustment since so much would have 
changed in the transition from federalism to unitarism. Here, then, is the 
problem: What sort of change would it have been?

The State Tradition in Constitutional Amendment

There were state constitutions even before the Articles of Confederation. 
Many of these state constitutions were ahead of their time in the com-
plexity and sophistication of their amendment rules. State constitutions ap-
plied subject- matter restrictions on amendment, they codified procedures 
of variable difficulty, and they used temporal limitations to regulate the 
sequence of steps in the amendment process. Their design of amend-
ment rules reflected the idea of coherent change we encountered in the 
Articles, a principle that holds the key to unlocking the answer to the ques-
tion whether a change of extraordinary scale may properly be called an 
amendment.

The main point of difference between early state constitutions and 
the Articles of Confederation is the innovation evident in the design 
of state constitutional amendment rules. A  few examples demonstrate 
the point. The amendment rule in Georgia permitted amendments to its 
1777 Constitution only in a convention called for the specific purpose of 
amending the constitution, and a convention could be called only by a ma-
jority vote in a majority of the counties in the state.28 This amendment rule 
combines a delegated convention with a double majority requirement. What 
makes this procedure complicated is not only its supermajority threshold 
for ratification but its burden of execution: gathering a majority of voters 
in a majority of counties to support an amendment proposal was no easy 
feat. South Carolina had its own novel amendment design in 1778: a tem-
poral limitation for all constitutional changes. No change could lawfully 
be made without giving ninety days’ notice of the proposed change.29 
Maryland’s amendment design was groundbreaking its own right. The 
1776 Constitution of Maryland codified two procedures, each for different 
parts of its text.30 One of its procedures required the General Assembly to 
approve the amendment twice by majority vote on each of two occasions 
separated by the dissolution and reconstitution of the Assembly after a 
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general election. This electoral precondition for an amendment was yet an-
other innovation observable in the state tradition.

Like the Articles of Confederation, some state constitutions expressed 
either implicitly or explicitly in their text the idea of coherent change, 
requiring that a proper amendment had to keep faith with the existing 
constitution. Under this important rule, constitutional change could law-
fully go only as far as the point at which the change did not transform the 
constitution into something it was not. To put it differently, these state 
constitutions— like the Articles of Confederation— could be amended but 
not replaced using the codified rules of amendment.

The 1777 Vermont Constitution is a prime example. It declared that 
the constitution would remain in force “forever, unaltered, except in such 
articles, as shall, hereafter, on experience, be found to require improve-
ment[.] ”31 There is an obvious tension between the constitution remaining 
“forever, unaltered” and an unlimited power of amendment: an amendment 
that changes the core of the constitution violates the rule that the constitu-
tion will remain unaltered. Hence the Vermont Constitution’s specification 
that it may be amended only where it is “found to require improvement[.]” 
This clarification alleviates the tension by limiting the amendment power 
only to those changes that aid the constitution in its functioning, consistent 
with its original design and in coherence with its operating framework. 
Any change that exceeded this boundary could not be understood as an 
amendment. The 1776 Constitution of Delaware had a similar structure: it 
codified a rule prohibiting a specially designated section of its text— part of 
which included its declaration of rights and fundamental rules— from ever 
being “violated on any presence whatever.”32 The Delaware Constitution 
permitted alterations to itself, but provided only that no change would 
modify the constitution to the point of its mutation into something beyond 
the bounds of the text’s coherence.

Still today, state amendment design reflects this early practice of distin-
guishing between small-  and large- scale changes. State constitutions, like 
most other codified constitutions, codify change procedures that preserve 
continuity in the constitution— changes that keep the constitution coherent. 
But in contrast with the U.S. Constitution and indeed most other national 
constitutions in the world, state constitutions often also codify procedures 
for changes that would be discontinuous were they not made in conformity 
with the codified rules of change. Discontinuous changes break with the 
existing legal order and depart from the fundamental presuppositions or 
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framework of the constitution. For example, we are likely to label the change 
a discontinuous and not a continuous one if incumbents establish an offi-
cial religion where there has been none before and there exists a codified 
equality norm of nondiscrimination. But where the constitution specifies a 
procedure for making these extraordinary changes, the change is no longer 
defined as formally discontinuous because the constitution contemplates 
its possibility. Constitutions that codify this distinction between ordinary 
and extraordinary changes ordinarily require amending actors to satisfy 
different procedures for each of these two kinds of changes. Extraordinary 
reforms generally require more participatory procedures than an ordinary 
reform, which occurs on a smaller scale and accordingly requires a less in-
volved degree of consent to legitimate it.

The distinction between continuous and discontinuous changes is con-
ceptually blurry because it is not always clear what separates the former 
from the latter.33 Still, they are generally understood to be alternative means 
of constitutional change.34 As Walter Dodd wrote in the definitive early his-
tory of state constitutional change, the creation of multiple procedures for 
altering the constitutional text may be traced to the need to have one mech-
anism for changes to single provisions and another for changes to the entire 
constitution.35 The variable degree of difficulty evident in state constitutions 
is an important marker of difference from the U.S. Constitution:  state 
constitutions make the procedures for continuous changes not only dif-
ferent but easier from those required for discontinuous changes, while the 
national constitution makes no explicit distinction at all between contin-
uous and discontinuous changes.36 It is in the difference between continuity 
and discontinuity that resides the answer to the question whether a given 
change is properly called an amendment or something else.

Defying Amendment Rules

There is a separate category of constitutional change worth distin-
guishing:  revisions to the rules of amendment. These changes take three 
forms. They occur as a matter of course in a wholesale replacement when 
a new constitution supersedes the old. For instance, the 2010 Kenyan 
Constitution replaced the existing 1969 text and along with it the rules of 
amendment. The rules of amendment change also when they are formally 
altered in conformity with the codified rules of change in a constitution. 
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In 1984, for example, Austria amended its amendment rules to strengthen 
protections for states in the federation. Prior to the change, amendments 
restricting the power of states required two- thirds supermajority approval 
only from the National Council; the amendment imposed the additional 
requirement of two- thirds supermajority approval also from the Federal 
Council.

The first form of change to amendment rules is not an amendment; it 
is part of a larger constitutional enactment. The second prompts a ques-
tion: Should we define a formal change to amendment rules as an amend-
ment? The easy answer is yes, assuming the change complies with the 
codified rules of constitutional amendment. But the better answer requires 
deeper engagement with amendment theory, and with the necessary 
conditions for correctly identifying a given change as an amendment. There 
may be something special about rules of amendment that makes altering 
them an extraordinary happening, even if done in conformity with codified 
procedures.37

Changes to amendment rules occur most controversially in a third 
way: when lawmakers defy the codified amendment rules by taking another 
route to amend the constitution— a path not prescribed by the codified 
constitution. Modifications of this third kind confront us with three 
questions: one centered on process, a second corollary question directed to 
effect, and a third addressed to legitimacy. Does the codification of amend-
ment rules imply an exclusive set of legal procedures for formal constitu-
tional change? If yes, how should we treat formal changes approved using 
uncodified procedures in violation of the codified rules? And does the ir-
regularity of these changes make them illegitimate? For the beginnings of 
answers to these questions, we turn to India and the United States.

Constitutional Moments and the Basic Structure Doctrine

The theory of constitutional moments and the basic structure doctrine are 
two of the most influential contributions to the modern study of constitu-
tional change. Briefly stated for now, Bruce Ackerman’s theory of constitu-
tional moments uncovers the dualist foundations of the U.S. Constitution to 
show how leaders have transformed constitutional meaning without a cor-
responding alteration to the constitutional text,38 while the basic structure 
doctrine, first articulated by the Indian Supreme Court, enforces implicit 
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limitations on the power to amend the codified constitution. Each idea has 
disrupted how we understand the forms and functions of constitutional 
amendment, each has caused us to rethink the very meaning of constitu-
tionalism and how it translates democracy, legitimacy, and sovereignty 
into law, and each continues to generate important scholarship critiquing, 
applying, and extending it both inside and out of the domestic context from 
which it emerged.

The basic structure doctrine and the theory of constitutional moments 
of course spring from different social contexts, each driven by a different 
constellation of political forces and each rooted in a different legal culture. 
But both are fundamentally concerned with the same idea. The basic struc-
ture doctrine and the theory of constitutional moments are variations on 
the same powerful phenomenon that has spread across a growing number 
countries in the world: the alteration of formal amendment rules without a 
formal amendment.

The Indian Constitution’s codified amendment rules were clear when 
they were written. Nothing in the text was expressly enumerated as 
unamendable. The default amendment procedure required majority agree-
ment in each house of Parliament, provided at least two- thirds of members 
were present and voting.39 The Supreme Court brought ambiguity to these 
rules when it held that fundamental rights were, at least in theory, immune 
to the amendment power.40 Seeking to return clarity to the constitution and 
to fix what was seen as “an erroneous decision,”41 Parliament and the states 
later joined forces to insert a declaration in the amendment rules that “any 
provision of this Constitution” is amendable “in accordance with the proce-
dure laid down in this article.”42 This was only one round in a larger battle 
about what in the constitution is amendable and how, and more centrally 
about who in India would have the final word on the amendment power.

The Court responded unflinchingly by reining in the unbounded amend-
ment power that Parliament and the states now possessed. The Court 
asserted the power to invalidate amendments that, in the Court’s own view, 
were inconsistent with the constitution’s basic structure.43 Precisely what fits 
into the basic structure was not then nor is it today spelled out in the con-
stitution. It is not clear even in the collective mind of the Court’s judges, as 
they have not themselves agreed on what counts as the basic structure. The 
contestability of the theory is evident in the divided bench that split 7– 6 on 
whether the amendment power was limited at all.44 Nonetheless the Court 
later made good on its threat, striking down part of an amendment that had 
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fully complied with the constitution’s clear procedures for amendment.45 
The results are worth emphasizing. The constitutional text conferred ple-
nary amendment power on Parliament and the states, but the Court chose 
to restrict that power in its judgments. And the Constituent Assembly that 
created the constitution had chosen not to codify any unamendable rules 
but the Court has in its judgments imposed several unamendable norms, 
with no constitutionally codified referent for reformers to identify what 
is off limits. The outcome is evident:  the country’s amendment rules have 
been altered without a formal amendment.

The United States has lived a similar experience. Elected and appointed 
leaders defied the rules of amendment in the Founding, the Reconstruction, 
the New Deal, and the civil rights revolution, transforming the constitu-
tion outside of the ordinary rules of amendment in Article V, according 
to Ackerman’s theory of constitutional moments.46 The delegates to the 
Philadelphia Convention wrote an altogether new constitution instead of 
abiding by their congressional instructions to revise the existing one, the 
success of the Reconstruction relied on an irregular use of Article V, the 
New Deal was born of transformative judicial opinions, and the civil rights 
revolution became law on the strength on landmark statutes. Each of these 
four series of episodes achieved fundamental constitution- level change 
without complying with the codified rules of constitutional amendment.

What makes these constitutional moments in the United States resemble 
the basic structure doctrine in India is not that they occurred outside of 
Article V. It is that they have altered how the constitution is changed, and 
also when we recognize a change as valid.

The theory of constitutional moments has often been incorrectly 
interpreted both inside the United States and in efforts to apply it abroad. 
A constitutional moment is not just any profound transformation in consti-
tutional meaning. It is a narrower type of change that can be stated with fine 
precision:  it is a precedential change to formal amendment rules without 
a formal amendment. At bottom, a constitutional moment is a successful 
reconfiguration of the process and political consensus required to legit-
imate a constitutional change. There is certainly more to the rich theory 
of constitutional moments, including a detailed sequence involving institu-
tional confrontation and consolidation as well as popular ratification. But 
what has not received sufficient scholarly attention is the plain yet pow-
erful implication in the Ackerman retelling of American constitutional 
history that codified rules of change can themselves be changed without a 
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corresponding recodification— and yet still continue to exert what amounts 
to the binding force of legal authority. Understood in this way, it becomes 
possible to identify constitutional moments around the globe in places 
where they have gone mostly unnoticed or wholly unseen. The global char-
acter of this phenomenon has important implications for how we change 
constitutions, for how we measure amendment difficulty and whether we 
should even try, and most importantly for why we codify amendment rules 
at all.

The Constitution as an Incomplete Code

Leaders in all legal traditions have often felt compelled by political 
imperatives to forgo the formal rules of constitutional change in order 
to bring their proposals for major constitutional renewal directly to the 
people. As Stephen Tierney has observed in what is now the definitive ac-
count of referendums, we are witnessing increasing recourse to referendums 
even where the constitution does not mandate their use.47 The use of 
nonobligatory referendums raises foundational questions about the drivers 
of constitutional change, the legitimizing sources of constitutional reform, 
as well as the limits of codifying constitutional rules in a single master text.

The immediate consequence of recourse to discretionary referendums for 
constitution- level change is to depart from the formal rules of constitutional 
change for altering the very constitution that presumably binds lawmakers. 
Yet this is not a catastrophic tension since no constitution, whether codified 
or not, can ever in reality or in its conscious self- understanding be an ex-
haustive catalogue of all official rules.48 The tension reflects instead an 
inescapable truth in constitutional change and its relationship with the 
underlying constitutional order: when leaders make a fundamental break 
from the rules of constitutional change to formally amend a rule in the con-
stitution, they do more than alter that part of the constitution— they alter 
the nature of the constitution itself.

Consider a French illustration. The 1958 Constitution, which remains in 
force today, originally created an Electoral College for presidential selec-
tion.49 The Electoral College consisted of members of Parliament, mayors, 
some municipal councilors, and other designated officials numbering al-
most 80,000.50 Charles de Gaulle was the only president ever chosen by 
this Electoral College, in the very first election held under what was then 
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a new constitution. After his victory, De Gaulle proposed a constitutional 
amendment to replace the Electoral College’s indirect presidential election 
with direct presidential election by popular vote. He faced considerable re-
sistance to this major constitutional reform. Parliament feared it would di-
vest the legislature “of its role as the sole bearer of national sovereignty.”51 
Unsurprisingly, Parliament rejected his idea because direct presidential 
election would have eroded Parliament’s power over the president and given 
the president an independent mandate from the people.52 De Gaulle there-
fore could not assemble the parliamentary support he needed to introduce 
this amendment proposal in conformity with the constitution’s codified 
rules of change. So he improvised.

De Gaulle went over the heads of parliamentarians and held a refer-
endum in 1962 under his authority in Article 11 of the constitution. His 
power as president under Article 11 appeared to authorize him to poll the 
people directly in a referendum without parliamentary authorization only 
for limited purposes unrelated to constitutional amendment. Opponents 
at the time described his referendum as “unconstitutional.”53 De Gaulle 
nonetheless earned a supermajority majority of 61.75  percent of voters 
supporting the change. The Constitutional Council later heard a challenge 
to the amendment- by- referendum and concluded that it had no jurisdic-
tion to rule on the legality of expressions of popular will in a national ref-
erendum.54 The French Constitution was consequently altered in two ways 
as a result of this referendum. First, its text was formally revised to codify 
the new procedure for direct presidential election, over the objections of 
Parliament. And second, the constitution was changed also without a new 
writing:  De Gaulle’s recourse to Article 11 to amend the constitution be-
came a precedent that future presidents could invoke to amend the con-
stitution in the face of an obstructive Parliament. This unconventional 
referendum rewrote the constitution’s formal amendment rules, and it did 
so with invisible ink that cannot be seen by a plain reading of the text.

Another striking case of an uncodified change to the formal rules of 
amendment comes from Belgium. Its 1831 constitution is structured as a 
unitary form, but since 1970 the country has embarked on an ongoing pro-
cess of federalization, devolving powers to regions and communities known 
as federated entities and ultimately codifying federalism as a foundational 
constitutional principle.55 The constitution’s amendment rules are particu-
larly onerous.56 They require the king, the House of Representatives, and the 
Senate acting jointly as the federal legislative power to issue a declaration 
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listing the items for constitutional revision. The legislature is then auto-
matically dissolved and new elections follow. The reconstituted federal leg-
islative power returns to the declaration of revisions to negotiate possible 
amendments, which become official on a two- thirds vote of each chamber 
provided a two- thirds quorum exists.

The rigid amendment procedure in Belgium has proven poorly suited 
to the country’s conversion from unitarism to federalism.57 The evidence 
resides in a single but powerful fact: political actors have felt it necessary 
to violate the constitution’s onerous amendment rules in the service of this 
transition. To understand why incumbents thought it essential to break the 
amendment rules, we must first understand the very precise sequence of 
decision- making the constitution requires for an amendment.

The constitution permits amendments only on those items listed in the 
pre- election declaration of revisions but it is often only after the election 
that lawmakers see what needs changing. It is therefore not uncommon for 
the declaration of revisions to omit items that lawmakers only later agree 
require amendment. This problem arose in 2010. But lawmakers chose not 
to issue a new declaration of revisions outlining what they now realized 
needed amendment because that would have required a new election. 
Lawmakers instead created a temporary amendment procedure authorizing 
amendments to items not listed in the original declaration, in plain defiance 
of the constitution’s codified rules of amendment. Patricia Popelier and 
Koen Lemmens report that this episode was “highly contested because it 
circumvented the normal amendment procedure,” and they further observe, 
quite rightly, that it highlights a vital question for constitutionalism: Must 
leaders abide in all cases by the codified amendment rules or are these rules 
subject to unconventional modification according to the needs of society?58

Legal Amendment or Illegitimate Violation?

The irregular Belgium reform and the French discretionary referendum il-
lustrate the same phenomenon as the Indian basic structure doctrine and 
the constitutional moments in American history:  changes to the rules of 
amendment without using the codified rules of amendment. And all four 
moreover raise the same question:  Are these changes properly under-
stood as legal constitutional amendments or better described as illegiti-
mate violations of the codified amendment rules? The answer turns on a 
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fundamental question that is quite possibly the most difficult in the study of 
constitutional change: What counts as a constitutional amendment?

These four changes are neither legal nor illegitimate. They break from the 
codified rules of amendment, and accordingly cannot be described as legal 
in the sense of respecting the lawfully enacted rules of change. And yet while 
they defy the codified amendment rules, each of these episodes has a claim 
to sociological legitimacy if it enjoys general acceptance as a valid change 
to amendment practice, whether or not it violates the codified procedures 
of amendment from a formalist legal perspective. Where does this leave us? 
Nowhere nearer to resolving whether these changes are amendments but 
closer to concluding that they may be illegal yet legitimate.

The Venice Commission has taken a position on whether states should 
abide by the codified rules of amendment. In its 2009 report on constitu-
tional amendment, the Commission recognized that sometimes “irregular 
constitutional reform” may be acceptable considering the intended objec-
tive, for instance in the consolidation of democracy. But the Commission 
nonetheless underscored its general position against breaking from the 
prescribed rules of amendment. For the Commission, strict adherence to 
law is a condition for imbuing constitutional change with legitimacy.59 Later 
in 2015 when faced with a question on using discretionary referendums, 
the Commission echoed this view, this time quite definitively: “recourse to 
a referendum should not be used by the executive in order to circumvent 
parliamentary amendment procedures.”60 For the Commission, the con-
cern is that incumbents might exploit an amendment- by- referendum to 
realize their centralizing ambitions. The Commission’s formalist views on 
how to change constitutions serves the public interest in legal certainty, but 
it also exposes a paradox: the Commission resists the use of discretionary 
referendums— quite possibly the ultimate device for the expression and ag-
gregation of popular will— out of fear that popular choice could weaken 
democracy.

And yet appealing directly to the people in a departure from the formal 
rules of amendment is nothing new. The U.S. Constitution was itself born of 
a circumvention of the exceptionally onerous rules of change in the Articles 
of Confederation. The Articles required the consent of Congress and each 
of the thirteen state legislatures for an amendment to become valid,61 quite 
literally an impossible threshold to satisfy as no amendment to the Articles 
had ever been adopted.62 When the Philadelphia Convention gathered “for 
the sole and express purpose of revising”63 the Articles, the Convention 
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proposed an altogether new constitution that would become valid when 
ratified by nine out of the thirteen states— a much lower threshold to 
create a new constitution than the Articles required for a simple amend-
ment.64 The new constitution was ultimately approved in extraordinary 
conventions in the several states. These were popular assemblies convened 
for two purposes: to express the choice of the voting peoples and to anchor 
the constitution in the consent of the governed.65 These conventions were 
not referendums— they were closer to “deliberative plebiscites”66— but they 
were a public forum for popular choice nonetheless, much like referendums, 
though mediated through representatives.

Courts are not immune to the appeal of constitutional change driven by 
popular mobilization. Even judges have sometimes pressed lawmakers to 
give effect to a referendum where the constitution makes no reference to 
using a referendum as part of the formal amendment process. In Romania, 
for example, the Constitutional Court suggested in 2012 that the use of 
an advisory referendum earlier in 2009 to create a unicameral Parliament 
could later mature into an expectation that future reforms must incorporate 
a referendum as part of the amending procedure.67 And in Thailand, the 
Constitutional Court recommended the use of a referendum for a particu-
larly important and large- scale constitutional amendment despite the clarity 
in the country’s amendment rules that no referendum is ever required.68

Whether we define these uncodified yet binding changes to formal 
amendment rules as amendments or something else, examples abound 
of legislative, executive, and judicial actors around the world modifying 
formal amendment rules without formally amending them. In Norway, the 
legislature did not follow the formal amendment procedure in 1905 when 
its union with Sweden was dissolved, though it had carefully considered 
the implications of contravening the country’s amendment rules.69 In 
Colombia, the constitution does not grant the president the power to veto 
a constitutional amendment passed by Congress, and yet the president is-
sued a decree in 2012 vetoing an amendment.70 And in Ireland it has now 
become ordinary political practice to make substantial constitution- level 
changes with organic laws rather than engaging the referendum- centered 
process of formal amendment, though formal amendment nevertheless re-
mains frequent.71

We must also include two types of judicial intervention in our cata-
logue of changes to amendment rules without recourse to formal amend-
ment. The first occurs when a court imposes implicit limits to what in the 
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constitution may be amended even where the constitution codifies nothing 
as unamendable, as in India, whose top court has created the basic structure 
doctrine. The second arises when a court asserts the power to review the 
content of an amendment despite being required by the constitutional text 
to ensure only that an amendment has been properly passed according to 
the procedures codified in the constitution.

The Content- Procedure Distinction in Amendment Review

The Turkish Constitution authorizes the Constitutional Court to evaluate 
constitutional amendments for their procedural correctness, but it denies 
the Court the power to evaluate the content of amendments for coher-
ence with the constitution.72 Yet the Court has found a way to justify its 
leap from procedural to substantive review in what may be described ei-
ther as defiance of the constitution’s amendment rules or as a defense of the 
constitution’s fundamental values.

In a 2008 judgment, the Constitutional Court struck down a set of 
amendments on wearing headscarves in universities.73 The basis for the 
Court’s decision was not that reformers had violated the constitution’s 
procedures for amendment. It was instead rooted in Article 4 of the con-
stitution, which entrenches several principles as unamendable character-
istics of the Turkish Republic.74 The relevant unamendable principle in 
this case was secularism,75 which the Court held had been violated by the 
amendment.

Before the Court could enforce this content- based restriction, it first had 
to find a way to incorporate content review into the narrow scope of pro-
cedural review the constitution authorizes it to perform. The Court defined 
the problem in terms of competence: the Court explained that it could not 
approve the procedural correctness of the amendment if the amendment 
violated the content restriction on what could be amended, here secularism. 
The Court reasoned that since lawmakers did not have the power to make 
an amendment to the secular character of the state, it would amount to a 
procedural violation for them to act outside of their limited powers.

The Court’s departure from the constitution’s amendment rules is worth 
interrogating on the merits. But it takes on an additional dimension when 
we see how inconsistently the Court has applied its own precedent. In 
a more recent 2016 judgment, the Court held that it could not pierce the 
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veil of procedure to review the content of an amendment because doing 
so would render meaningless the constitution’s prohibition on content- 
based review of constitutional amendments.76 The case concerned the 
constitution’s rule on parliamentary immunity. The rule gives members of 
the National Assembly broad immunity for statements, views, and votes in 
connection with their parliamentary functions, meaning they cannot be 
arrested, interrogated, detained, or tried, and they are immune from crim-
inal sentences during their term of elected service.77 However, this broad 
protection is subject to the important exception that the Assembly may by 
law choose to lift this rule of parliamentary immunity.78

The dispute arose when the National Assembly adopted an amendment 
temporarily lifting the constitution’s grant of parliamentary immunity to 
legislators. The amendment made it possible to prosecute those members 
of the National Assembly who were under criminal investigation. Some 
members of the National Assembly filed a constitutional challenge to the 
amendment, arguing that they were authorized to seek redress from the 
Court under Article 85, which gives them the right to appeal their loss of 
parliamentary immunity. The Court rejected their request for judicial re-
view, holding that although Article 85 would normally authorize the Court 
to review the lifting of immunity if it had been passed by an ordinary law, 
this temporary lifting of immunity was not done by ordinary law— it was 
a constitutional amendment passed using the constitution’s formal amend-
ment rules. The Court then stressed the key point:  since the constitution 
limits judges to reviewing an amendment only for procedural correctness, 
the Court here could not venture beyond that restriction on its powers. 
Here is the relevant passage in the Court’s decision:

A Law of Amendment adopted through this procedure cannot be at all 
the subject of judicial (constitutional) review in terms of its content; the 
procedural review is possible only within the framework specified by Art. 
148. Pursuant to Art. 148, judicial review of constitutional amendments 
in terms of procedural requirements is restricted to whether the requisite 
(qualified) majority votes were obtained for the proposal and in the ballot, 
and whether the prohibition on debates under expedited procedure was 
observed.79

In this case, the Court read its powers of judicial review strictly in ac-
cordance with the codified rules of change. It held that the Court is 
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authorized to review an amendment only for procedural correctness, and 
that this excludes any procedure— like the one in Article 85— that does 
not relate to the adoption of an amendment.80 The Court insisted that 
any other reading would hollow the constitution’s prohibition on any-
thing beyond procedural review, and as a result deny that rule of its in-
tended effect, which was to circumscribe the Court’s authority to review 
amendments.81

The Court’s ruling in this Parliamentary Immunity Case takes the posi-
tion dictated by a plain reading of the constitution, but it is inconsistent with 
the reading the Court had given to the same text in the earlier Headscarf 
Ban Case. On one view, this inconsistency can be reconciled quite simply 
by highlighting that the constitution designates secularism as unamendable 
but does not give similar protection to parliamentary immunity. On an-
other view, this inconsistency cannot be reconciled because in one case the 
court adheres strictly to the codified amendment rules and in another it 
does not. Following the latter view, these two contrary judgments intro-
duce uncertainty in the jurisprudence of the Court on how it will in the 
future evaluate claims that an amendment is unconstitutional. These two 
judgments moreover raise the question whether one or both were driven by 
constitutional politics instead of constitutional law. In cases where a court 
acts contrary to a plain reading of a direct instruction or prohibition in the 
constitutional text, it should not come as a surprise that constitutional pol-
itics may offer the best explanation for how a court chooses to resolve a 
claim that an amendment is unconstitutional. The doctrine of unconstitu-
tional amendment gives courts immense power that is susceptible to exploi-
tation for political purposes, whether to entrench a particular world view, 
to privilege one set of values over another, or to advance the interests of one 
or another political party.

* * *
These are only a few illustrations of official disregard for formal amend-
ment rules. When the result has been to alter the rules of amendment with 
precedential force, we can classify the episode as a constitutional moment 
in the Ackermanian sense. It is an enduring change to how we recognize 
valid changes to higher law. In some cases these changes have attracted re-
pudiation, in others they have inspired replication, and in still others they 
have floated uncomfortably between popular acceptance and rejection. But 
in all cases these episodes have shown the triumph of pure political power 
over the rigid strictures of a legal code. One question remains unanswered 
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still: Is a circumvention of the constitution’s formal amendment rules prop-
erly described as an amendment, or is it better defined as something else?

The Road Ahead

Constitutional amendment is as old as the first constitution. Yet the idea 
of amendment has generated remarkably little scholarly inquiry that 
draws from the richness of comparative, doctrinal, historical, and theoret-
ical perspectives, and even less that is useful for constitutional designers 
in search of resources to understand the design, functions, and limits of 
amendment rules. I aim in this book to chart this uncharted terrain, both 
by mapping the intellectual topography of constitutional amendment rules 
and also by answering the many questions about amendment that have until 
now remained unanswered in existing studies of constitutional change.

Constitutions and constitutional changes are born of stories personal to 
peoples joined together in community. I have drawn from these stories to 
open each chapter in this book with a moment or episode in the amendment 
history of a constitution from a different jurisdiction, either to raise a question 
or to make a point. Each of the chapters offers a deep dive into constitutional 
changes around the globe with a conscious effort to highlight understudied 
constitutions whose amendment experiences nonetheless hold generalizable 
lessons or implications. All told I draw from dozens of constitutions in every 
region of the world, from Austria to Brazil, the Caribbean to the European 
Union, Greece to New Zealand, Spain to Taiwan, from countries in the east 
and west, and in the civil and common law traditions.

Chapter 1— Why Amendment Rules?— opens with the recent amendment 
to abolish presidential terms limits in China. I shine a light on this moment 
to ask why a one- party state would bother using formal amendment rules to 
change its constitution: Is it theater or order, or both? My focus in this book 
is squarely on the procedures we use to amend a constitution. We will of 
course examine individual amendments, both to explore their content and 
to evaluate their significance. But in all cases my overriding purpose is to 
direct our attention more to how a given constitution has been altered than 
only to what in the constitution is now new.

Virtually all constitutions codify amendment rules. Amendment rules 
serve important purposes even if the constitution is never amended at 
all. I  classify into three different categories the many uses of amendment 
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rules— formal, functional, and symbolic— with examples from around the 
world. Their formal uses include repairing imperfections, distinguishing 
constitutional from ordinary law, entrenching rules against easy repeal or 
revision, and establishing a predictable procedure for constitutional change. 
Their functional uses include counterbalancing courts, promoting de-
mocracy, heightening public awareness, pacifying change, and managing 
difference. Symbolically, amendment rules can be designed to express con-
stitutional values. But the use of amendment rules to express values leaves 
open the possibility of inauthenticity. How can we know whether the values 
expressed in amendment design are authentic? I show with reference to the 
German Basic Law that it is possible to evaluate the authenticity of the values 
in amendment rules with recourse to the history of the design and inter-
pretation of those rules. Chapter 1 features constitutions from Afghanistan, 
Albania, Algeria, Bosnia and Herzegovina, the Central African Republic, 
Chad, Cuba, Ecuador, France, Germany, Kazakhstan, Kiribati, Saint Lucia, 
South Africa, Spain, the Russian Federation, the Soviet Union, Ukraine, the 
United States, and Yugoslavia.

In Chapter 2— The Boundaries of Constitutional Amendment— I return to 
the question that has recurred several times already: What is an amendment? 
I define an amendment in positive and negative terms, meaning both what 
an amendment is and what it is not. I construct a descriptive and normative 
theory of amendment that is structured around four fundamental features of 
an amendment: its subject, authority, scope, and purpose. The most impor-
tant feature of an amendment is its scope, which at all times must not exceed 
the boundaries of the existing constitution. I  also differentiate a constitu-
tional amendment from a constitutional dismemberment, the latter a change 
that is more than an amendment but less than a new constitution. A con-
stitutional dismemberment is incompatible with the existing framework of 
the constitution. It intends deliberately to disassemble one or more of the 
constitution’s elemental parts by altering a fundamental right, an important 
structural design, or a core aspect of the identity of the constitution.

This second chapter opens with an example from the United States:  the 
Corwin Amendment, originally introduced as the Thirteenth Amendment, 
a proposal to make slavery an unamendable right of states— a proposal that 
Congress officially approved in 1861 and some states later ratified. Was the 
Corwin Amendment properly described as a constitutional amendment 
or was it more accurately a constitutional dismemberment? The answer is 
neither easy nor obvious, but it is surprising. I  show that this distinction 
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between amendment and dismemberment is central to understanding 
both how constitutions change and how to design the rules of amendment. 
Chapter 2 discusses additional constitutions from Barbados, Belize, Brazil, 
Canada, Dominica, Guyana, Ireland, Italy, Jamaica, Japan, and New Zealand.

A word on vocabulary is important. I will use “amendment,” “constitu-
tional amendment,” and its variations throughout this book as a general 
term to cover the entire scale of change except when I contrast the idea of 
“amendment” specifically with the new idea of “constitutional dismember-
ment” as defined in Chapter 2. I will moreover refer to “amendment rules,” 
“formal amendment rules,” and “rules of change” to refer to procedures 
used for all types of formal constitutional change, unless I use these terms in 
contrast to other more specific procedures of formal constitutional change, 
namely the procedures for constitutional dismemberment.

Having defined a constitutional amendment and its foil— a constitu-
tional dismemberment— I then turn to the parlor game that scholars of 
national constitutions love to play:  comparing the difficulty of constitu-
tional amendment across jurisdictions. Some take pride in boasting of 
their own constitution’s rigidity, while others see it as a badge of dishonor. 
In Chapter 3— Measuring Amendment Difficulty— I explain why empirical 
studies that purport to rank constitutions according to their relative ri-
gidity are unreliable. I open the chapter with reference to an early Polish 
Constitution and the Treaties of the European Union. Both require unan-
imous agreement for their amendment. The Polish Constitution was vir-
tually impossible to amend yet the Treaties are relatively flexible. How can 
this be? I show that a purely textual analysis of the codified rules of amend-
ment cannot possibly on its own generate an accurate ranking of the relative 
amendment difficulty of constitutions.

I show also that rankings of comparative amendment difficulty have a 
fatal flaw:  they either ignore or fail to account for nontextual sources of 
amendment ease or difficulty. These nontextual sources include uncodified 
changes to formal amendment rules, popular veneration for the constitu-
tion, temporal variability in amendment difficulty, and prevailing cultures 
of amendment. I  moreover define and illustrate three different cultures 
of amendment— each of which has the effect of either exacerbating or 
assuaging amendment difficulty:  amendment culture as an accelerator of 
change, as a redirector of change, and as an incapacitator of change. I ul-
timately arrive at two conclusions:  first, that studies of amendment diffi-
culty are doomed to failure; and second, that in any case they may not be 
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worth the effort. In this third chapter, I highlight constitutions also from 
Argentina, Australia, Austria, Belgium, Belize, Bolivia, Canada, Chile, 
Colombia, Costa Rica, Denmark, the Dominican Republic, Equatorial 
Guinea, Finland, France, Gabon, Germany, Greece, Haiti, Iceland, India, 
Ireland, Israel, Italy, Japan, the Netherlands, New Zealand, Norway, South 
Africa, South Korea, Spain, Switzerland, Taiwan, Tanzania, the United 
Kingdom, Venezuela, and Western Samoa, as well as from American states 
and the Commonwealth Caribbean.

Chapter  4— The Three Varieties of Unamendability— extends the theme 
of amendment difficulty. I  show how constitutions sometimes designate 
certain rules as unamendable. These unamendable rules are resistant to 
all legal forms of alteration. They cannot be amended using the codified 
rules of change. Nor can they be repealed. The only properly legal way to 
change them is to rewrite the constitution. Why do constitutional designers 
codify these unamendable rules? I draw from many constitutions around 
the world to explain seven reasons why constitutional designers choose 
to codify unamendable rules. Codified unamendability is only one variety, 
however. A second variety is interpretive unamendability. It emerges from a 
judicial decision or an unwritten constitutional norm rooted in the dialogic 
interactions of political actors. There is a lot of useful research into these 
first two forms of unamendability.

But there is surprisingly little curiosity about a third variety of 
unamendability— a form of unamendability that is often more effec-
tive in constraining constitutional change than codified unamendability. 
Constructive unamendability arises as a result of the practical impossibility 
of gathering the required majorities to amend a rule despite that rule being 
freely amendable in theory. I  illustrate how constructive unamendability 
occurs and operates with reference to federalism, the phenomenon of con-
stitutional veneration, the use of omnibus amendment bills, and the chal-
lenge of multi- party incompatibility. In addition to explicating these three 
varieties of unamendability, I have an additional purpose in this chapter: to 
reinforce the point that studies of formal amendment difficulty are of little 
use because they focus only on the codified thresholds needed to amend 
a constitution and they exclude the degree to which unamendability in its 
three forms exacerbates formal amendment difficulty.

I begin this fourth chapter on unamendability with a case study from 
Honduras, whose constitution codifies an unamendable presidential 
term limit— an unamendable rule that provoked a constitutional crisis. 
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I  moreover explore additional constitutions from Afghanistan, Algeria, 
Australia, Austria, Bahrain, Belgium, Benin, Bosnia and Herzegovina, 
Brazil, Burundi, Canada, Cape Verde, the Central African Republic, 
Colombia, the Republic of Congo, Cuba, the Czech Republic, El Salvador, 
Estonia, France, Germany, Ghana, Guatemala, Haiti, India, Iran, Italy, 
Kenya, Luxembourg, Malaysia, Mauritania, Moldova, Montenegro, 
Morocco, Namibia, Niger, Norway, Portugal, Qatar, Romania, Senegal, 
Spain, Switzerland, Taiwan, Togo, Turkey, the United Kingdom, and the 
United States, as well as constitutions from American states.

I open Chapter 5— The Architecture of Constitutional Amendment— with 
the Canadian Constitution, a self- consciously partially codified and par-
tially uncodified constitution that, as a result of intentional design at its 
creation, omitted rules for its own amendment by domestic lawmakers. 
Amendment was possible but only if done by a foreign power. This unu-
sual arrangement was not without reason, but it nonetheless raised serious 
doubts about whether we could recognize Canada as a sovereign state if it 
lacked the power to amend its own constitution. Canada ultimately codified 
domestic rules for amending its own constitution. And in building its own 
rules of constitutional amendment, Canadian reformers innovated modern 
tools and techniques that hold promise beyond their own borders for 
structuring an orderly process of constitutional reform when the necessary 
majorities manage to coalesce around an agreement.

I use the Canadian design of amendment rules to show how far amend-
ment rules have come. Constitutional amendment rules were once very 
simple in their design. A constitution would codify a one- size- fits- all proce-
dure for amendments to any part of the constitution, and that was it. Today, 
amendment rules are considerably more complex in their design and in the 
possibilities they offer constitutional designers for structuring their rules 
of constitutional change. In this fifth chapter, I examine the architecture of 
constitutional amendment, specifically the options available to constitu-
tional designers to build their rules of change. I  also weigh the strengths 
and weaknesses of these options and consider when one choice may be 
better than another. I  compare single- track and multi- track pathways in 
constitutional amendment, single- subject and omnibus amendment bills, 
and procedures for amendment and dismemberment. I also explain in this 
chapter why codified unamendability is problematic for democracy, and 
I suggest an alternative design that can achieve the expressive function of 
unamendability while not denying the fundamental democratic right of 
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amendment. In addition, I  investigate the relationship between time and 
change, namely how constitutional designers can use and manipulate time 
in their design of amendment rules. Finally, I discuss the increasingly fre-
quent practice of judicial review of constitutional amendments. I  offer 
eight justifications a court can use to invalidate an amendment and then 
elaborate several alternatives to the judicial invalidation of constitutional 
amendments.

What results is a deep dive into the design of amendment rules with ref-
erence to additional constitutions from Albania, Algeria, Australia, Austria, 
Belgium, Brazil, Cape Verde, Colombia, Costa Rica, Denmark, Ecuador, 
Estonia, Fiji, Finland, France, Georgia, Germany, Ghana, Greece, Iceland, 
India, Ireland, Israel, Italy, Japan, Luxembourg, New Zealand, Nicaragua, 
Nigeria, Norway, Peru, Poland, Portugal, Russia, South Africa, South Korea, 
Spain, Sweden, Switzerland, Taiwan, Togo, Turkey, the United Kingdom, 
and the United States, as well as from American states.

In Chapter  6— Finding Constitutional Amendments— I turn our eyes to 
questions that have not yet been answered let alone asked: How and where 
do constitutions indicate they have been amended? Do they record the 
change at the end of the original constitution, or do they insert it directly 
into the founding text? And what about uncodified constitutions:  How 
do they identify constitution- level changes? I offer in this chapter the first 
analysis into the options available to constitutional designers to codify 
amendments. I  uncover and illustrate four major models of amendment 
codification in the world, each represented by a different jurisdiction:  the 
appendative model in the U.S. Constitution, the integrative model in the 
Indian Constitution, the invisible model in the Irish Constitution, and 
the disaggregative model in the British Constitution. I  demonstrate that 
each model has its own peculiar applications and implications, and I show 
how each generates its own problems and pathologies. I  explore some of 
these challenges in amendment codification in relation to the Mexican 
Constitution, an exemplar of the integrative model.

I explain in this sixth chapter why the choices involved in amendment 
codification concern more than mere aesthetics. Today, constitutional 
designers do not consider the consequences of codification, but they should. 
The way amendments are recorded is ultimately a choice about how and in-
deed whether a people chooses to remember its past. The chapter begins with 
the Norwegian Constitution’s declaration that Jews are “excluded” from the 
country— a rule that has since disappeared from the codified constitution. 
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Where has it gone? The answer is driven by the model of amendment cod-
ification that Norway has chosen for itself. I  draw attention to additional 
constitutions from Canada, Israel, New Zealand, Saint Lucia, and Spain.

The concluding chapter on The Rules of Law returns to where we 
began:  the concept of amendment and its centrality in constitutional life. 
The fundamental reason for changing a constitution is the same as it is for 
having one:  to reflect the present reality, values, aspirations, and identity 
of the peoples bound together by higher law. Formal amendment rules are 
never easy to build nor are they easy to understand. I therefore offer some 
help in both tasks by creating a blueprint for designing amendment rules, 
starting from the very first question designers must ask of themselves and 
their people: What is most important in the polity? From there, I show that 
the design of amendment rules passes through discrete choices requiring 
designers to set the foundations of the polity, to choose among pathways 
to initiate, propose, and ratify an amendment, to select specifications that 
will put the foundations and pathways into operation, and finally to decide 
how and where amendments will be recorded. I take readers through each 
of these choices and ultimately close the chapter with reflections on the 
democratic values served by a well- functioning process of formal amend-
ment. I  note that of course there may be advantages to informal amend-
ment and to methods of change that violate the codified rules of change, but 
I  conclude that there are even greater democracy- enhancing virtues that 
are possible only with formal amendment. In this final chapter, I examine 
constitutions from Austria, Costa Rica, Great Britain, India, Ireland, Spain, 
Switzerland, and the United States.

* * *
There are two purposes animating this entire study of constitutional 
change: to inspire interest in constitutional amendment and to guide those 
seeking to understand how constitutions change. My objective will have 
been fulfilled if this book proves useful to scholars steeped in the field and 
those new to it, and if it becomes a focal resource for leaders involved in 
making or remaking their constitution. As I  embark on answering the 
many open questions in constitutional amendment, I  hope also to gen-
erate a research agenda for the years ahead. The patterns, similarities, and 
distinctions I  identify in the pages to follow are intended to seed conver-
sation and collaboration in the study of constitutional amendment. This 
book on Constitutional Amendments:  Making, Breaking, and Changing 
Constitutions therefore doubles as an analysis of constitutional change and 
an invitation to join me in further inquiry.
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1
 Why Amendment Rules?

The democratic world sounded the alarm when China abolished its presi-
dential term limits in 2018.1 Observers described President Xi Jinping as a 
“new emperor”2 who had made a “power grab”3 to “rule indefinitely.”4 His 
unexpected move to eliminate the two- term limit was part of a package 
of twenty- one changes approved by the National People’s Congress. In 
hindsight, we should not have been surprised. After all, Xi controlled the 
Congress, he had earlier signaled his intention to stay in office beyond a 
second term, and he held two other positions— General Secretary of the 
Communist Party and Chairman of the Central Military Commission— 
neither bound by any term limitation.5 What should have surprised 
observers instead, but did not, was that China insisted on making this 
change to presidential term limits only in strict conformity with the de-
tailed rules of amendment codified in its constitution. The revelation here is 
that even a one- party state amends its constitution. But why?

* * *
The main purpose of amendment is evident in the word itself: “to amend,” 
from the Latin emendare, meaning “to free from fault.”6 The procedures 
of constitutional amendment give lawmakers and the people a way to rid 
their constitution from an observed fault or to update it without having 
to write an altogether new constitution. Amendment makes it possible to 
achieve peaceful constitutional change without incurring the costs of its 
unappealing alternatives:  either governing with a flawed constitution un-
suited to the times or mounting a revolution accompanied perhaps by vi-
olence and the need to start from scratch. Of course, amendments are not 
always adopted in an orderly process, nor are they all done in incremental 
fashion. But at its best, constitutional amendment unfolds according to 
clearly prescribed rules of change. And when amendment procedures are 
carefully constructed and deployed with deliberation, they translate pop-
ular preferences into law while balancing these preferences against the most 
fundamental values of the polity.
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Yet even if a constitution is never amended at all, its amendment rules 
remain integral to it. We have long moved beyond the idea of amendment 
as a nothing more than a corrective vehicle— an outdated understanding 
of amendment evident in the early French Constitution of 1791, which 
contemplates amendment rules only for this narrow function.7 Amendment 
rules have essential uses beyond altering the codified text of a constitution. 
The multidimensionality of amendment rules may be divided into three 
categories:  formal, functional, and symbolic. As I  explain in this chapter, 
their formal uses include repairing imperfections, distinguishing constitu-
tional from ordinary law, entrenching rules against easy repeal or revision, 
and creating a predictable procedure for constitutional change. Their func-
tional uses include checking the court, promoting democracy, heightening 
public awareness, pacifying change, and managing difference. And symbol-
ically, constitutional amendment rules can be designed to express values. 
It is unlikely that any single amendment rule will fulfill all of these pos-
sible uses; indeed some of these uses stand in tension with each other. What 
follows, then, is a detached view from above, looking closely at amendment 
rules to illustrate how they have been used without claiming that these uses 
are all possible at the same time by the same amendment rule in any given 
constitutional text.

The Uses of Constitutional Amendment Rules

Today virtually all codified constitutions specify procedures for changing 
the constitutional text. Formal amendment rules may require reformers 
to assemble special majority approval from lawmakers or from voters, or 
they may require both of these in some combination. Codified constitutions 
sometimes establish subject matter restrictions that prohibit amendments 
to constitutional rules, they may also impose temporal limitations that 
compel or constrain the timing and duration of the amendment process, 
and in addition they may even disable the amendment procedures in times 
of emergency.8 Formal amendment rules therefore generate a blueprint for 
how and when to amend the constitutional text, who may amend it, where 
the amendment must be initiated and ratified, and also what within the text 
is amendable. Yet whether codified or not, amendment rules have many 
uses, some of them obvious and others not, but all of them fundamental for 
understanding constitutionalism.

 

 



 Why Amendment Rules? 41

Formal

We begin with a question that may seem to have an obvious answer but in 
reality does not: Who should fix a typo in a constitution? Imagine the error 
is a mistake in drafting, undetected in the period of design but discovered 
sometime after enactment. Suppose further that the error can have serious 
implications for the powers of lawmakers— on what they can lawfully do if 
they wish to remain loyal to a plain reading of the constitution without fla-
grantly violating it and bearing the consequences for acting contrary to the 
country’s authoritative set of rules.

Several possibilities present themselves, none without its own problems. 
Leaders could mobilize the support required from popular or legislative 
majorities to correct the mistake with a constitutional amendment. They 
could alternatively read the constitution as it should have been written, and 
conduct themselves as though it had been written correctly, even though 
the mistake would remain in the text. Or they could seek an order from a 
court to correct the drafting error.

These were the choices facing Saint Lucia when lawmakers found a mis-
take in its codified constitution. What made the error significant was its con-
sequence: as incorrectly written, the constitution’s mistaken cross- reference 
to Section 107— instead of the proper Section 108— meant that Saint Lucia 
could not accede to the appellate jurisdiction of the new Caribbean Court 
of Justice without a referendum, and would therefore be left at the mercy of 
the Judicial Committee of the Privy Council in London as its court of final 
appeal. As properly written— assuming the constitution had made the cor-
rect cross- reference to Section 108— legislators would have been authorized 
to accede to the jurisdiction of the Caribbean Court of Justice by a much 
less difficult parliamentary vote alone. When lawmakers discovered this 
drafting error, their first thought was to amend the codified constitution 
to change “Section 107” to “Section 108.” But this potential fix confronted 
legislators with the same challenge as the error itself: amending Saint Lucia’s 
formal amendment rules requires approval by referendum.

In the end, Saint Lucia sought and received a court order correcting 
the error in the constitution. A divided court— by a margin of 2– 1— held 
that it was “clear” that “Homer, in the person of the draftsman or printer, 
nodded.”9 For the majority, it was obvious that “the reference to section 
107 . . . is no more than a typographical error and should be read as a refer-
ence to section 108.”10 The majority took the position that “it is the duty of 
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the court to correct what is clearly an obvious typographical error or slip by 
the draftsman.”11 There was a strong dissent rooted in democratic grounds 
and in what the judge believed was the appropriate role of the court:

One must be doubly reluctant to make a finding of an anomaly in a provi-
sion in a written Constitution. In my view, the reins tighten when the re-
quest is to find an error in a constitutional provision requiring democratic 
participation by a referendum to correct it to say that the provision merely 
requires approval by the legislature, and not by the people.12

This episode hints at one use of formal amendment rules. Though amend-
ment rules are not used on every occasion when a drafting error is dis-
covered, they allow lawmakers to repair imperfections in the design of 
a constitution by correcting the faults that time and experience reveal. 
Amendment rules may relatedly be used to bring the constitution in line 
with expectations about how designers anticipated it would operate. 
Brannon Denning and John Vile state the point well:  “If the nation is to 
continue with a written constitution that contains the specificity of some of 
the provisions of the existing document, there will be times when, absent 
flagrant disregard for constitutional language, some amendments will be re-
quired as defects become apparent, or changes are desired.”13 Amendment 
procedures offer a way to respond to the changing political, social, ec-
onomic, and other needs of the community— needs that the governing 
constitution may inadequately serve, whether as a result of suboptimal con-
stitutional design or new social circumstances.14 Amendment rules there-
fore operate against the backdrop of human error and make it possible to 
redress shortcomings in the design of the constitution itself.15

The reason it is usually harder to correct an error in a constitution than 
in a statute points to a second formal use of amendment rules. In codified 
constitutions, amendment rules lay bare the distinction between what 
counts as constitutional and what does not. Ordinary law is typically subject 
to repeal or amendment by a simple legislative majority, while a constitu-
tional text is often assigned to a higher threshold for alteration.16 Differential 
amendment difficulty is generally one of the primary distinctions between 
the two. As Hans Kelsen explained, “since the constitution is the basis of the 
national legal order, it sometimes appears desirable to give it a more stable 
character than ordinary laws. Hence, a change in the constitution is made 
more difficult than the enactment or amendment of ordinary laws.”17 The 
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codification of more demanding thresholds for constitutions than for stat-
utes reflects both the higher significance of constitutions over ordinary law 
and the view that ordinary law is derivative of constitutional law.18 Yet de-
signing formal amendment rules so as to retain a constitution’s differential 
entrenchment from ordinary law may be easier said than done because the 
task requires pinpointing precisely the right level of amendment difficulty.19 
The higher the frequency of formal amendment, the more the constitution 
may seem like an ordinary law.20

A peculiar complication presents itself in codified regimes: there some-
times exist quasi- constitutional laws that float between ordinary and con-
stitutional law, often closer to one than the other and therefore more or less 
secure from ordinary repeal.21 The best expositor is a super- statute in the 
United States.22 Modern history has shown that although a super- statute 
might enjoy constitution- level status in one era, it could be treated like an 
ordinary statute in another. Hence the fate of the Voting Rights Act, which 
was once treated as a super- statute but in 2015 was invalidated in significant 
part by the U.S. Supreme Court.23

What enables codified amendment rules to distinguish constitutional 
from ordinary law is their effect, which brings us to their third formal 
use:  they entrench the constitution more rigidly. By their nature, amend-
ment rules protect the present from the future, preserving the known status 
quo from the unknown that may follow from changing it. On one view, 
the animating force behind constructing onerous amendment rules is dis-
trust,24 both of ourselves and our successors.25 This is the compelling logic 
behind Jon Elster’s theory of precommitment: amendment rules bind future 
leaders to the choices of the authoring generation unless they can build an 
agreement from a sufficiently representative agglomeration of the political 
community to make changes to those founding commitments.26

The strongest precommitment device is a subject matter restriction on 
formal amendment, which constitutional designers entrench to privilege 
something in the constitution’s design by making it unamendable.27 John 
Locke famously wrote The Fundamental Constitutions of Carolina, and made 
them unchangeable, codifying in its text the instruction that “[t] hese funda-
mental constitutions, in number a hundred and twenty, every part thereof, 
shall be and remain the sacred and unalterable form and rule of govern-
ment of Carolina forever.”28 For Sandy Levinson, a formally unamendable 
constitution like this one reveals much about its designers, namely “inor-
dinate confidence in their own political wisdom coupled perhaps with an 
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equally inordinate lack of confidence in successor generations.”29 Other im-
portant design features to entrench a given rule more securely than another 
include supermajorities and temporal delays in approving an amendment.30

By definition, codified amendment rules structure the process 
authorizing lawmakers to change the constitutional text and its associated 
meaning. This underlines another formal use of amendment rules: bringing 
predictability to constitutional law. Amendment rules construct a legal 
and transparent framework within which to alter the constitution,31 with 
specifications as to thresholds of approval, necessary quorum requirements, 
applicable temporal limitations, subject matter restrictions, and other 
conditions or qualifications. In contrast, informal amendment occurs gen-
erally according to extralegal procedures.32 To call informal amendment ex-
tralegal is not to make a claim about its legitimacy. As Bruce Ackerman has 
argued, there exist informal— though nonetheless proper— procedures be-
yond those expressly detailed in Article V to amend the U.S. Constitution.33 
To describe informal amendment procedures as “extralegal” and formal 
amendment rules as “legal” is therefore only to highlight how informal 
amendment procedures differ from formal amendment rules: they are not 
codified in the constitution for public identification.

Yet codified amendment rules sometimes sow more confusion than they 
stem. For constitutions with a comprehensive single- track amendment 
rule— a one- size- fits- all procedure used to amend all amendable constitu-
tional rules, as we see in Article 79 of the Germany Basic Law, under which 
an amendment becomes valid only with two- thirds agreement in both 
houses of the national legislature— it is clear that there is only one proce-
dure to formally amend the constitution. But where the constitution codifies 
a multi- track amendment procedure, the risk of contestation rises and the 
promise of predictability declines: those opposed to the amendment will al-
most certainly argue that the most demanding procedure should be used, 
while those in favor will want to use the least onerous threshold. Ecuador 
was the site of a serious debate— for some, rising to the level of a constitu-
tional crisis— concerning which specific amendment procedure lawmakers 
should use to amend presidential term limits. Unsurprisingly, amendment 
opponents argued that the more rigorous procedure had to be used, while 
amendment proponents preferred the easier route. The Constitutional 
Court resolved the disagreement in Dictamen No. 001- 14- DRC- CC, ruling 
that the amendment could proceed under the less onerous procedure be-
cause it did not change the fundamental structure of the constitution.
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Functional

The Ecuadorian Constitution gives the Constitutional Court the power to 
evaluate the content of a proposed amendment to determine which pro-
cedure lawmakers must use to alter the constitution.34 In many countries, 
though, the constitution is silent about the judicial role in constitutional 
amendment. In others, like the newly amended Albanian Constitution, the 
Constitutional Court is restricted to reviewing amendments only for their 
compliance with the procedures for amendment.35

In still other countries where nothing in the constitution is formally 
unamendable and there is no judicially imposed basic structure doctrine 
or its analogue, the rules of amendment act as a counterweight to the court. 
In these cases, amendment rules offer a critical functional use:  they give 
lawmakers a way to change court judgments. Reformers can use amend-
ment rules to trump the judgments of high courts and to move courts 
toward new constitutional interpretations.36 In the United States, the 
Twenty- Sixth Amendment was adopted relatively quickly to nullify a judg-
ment of the Supreme Court. The Court had held in Oregon v. Mitchell that 
Congress could establish a minimum voting age for federal elections but 
not for state and local elections, a judgment that proved politically unpal-
atable given that eighteen- year- olds were being sent to fight abroad in the 
Vietnam War but could not cast ballots at home.37 The amendment took 
no time to become official: Congress proposed it on March 23, 1971, and 
the required three- quarters of the states had ratified it before Independence 
Day that year, a mere three months later on July 1. Without this check on 
the power of the Court, the only alternative for enfranchising Americans at 
age eighteen would have been to wait for the Court to reverse itself, at the 
time an unlikely prospect in the near term for a jurisdiction committed to 
stare decisis.

The impetus to reverse a high court judgment exposes a fault line in 
constitutional change:  Who should have the last word on constitutional 
meaning? On one theory, the answer is the judiciary, commonly though not 
always designed to be insulated from the vagaries of the political moment, 
in theory leading to better answers for the long horizon of time and law. On 
another theory, the power of the last word belongs to reformers acting on 
behalf of the people. Amending actors are thought to better reflect the im-
mediate views of the people since they internalize the people’s preferences 
in their decisions. Sometimes the principal actors are the people themselves 
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who express their views in national referendums— a decision- making de-
vice that has steadily grown globally in use over the past century, from 
fewer than 50 in 1901– 10 to roughly 600 in 1991– 2000, though the number 
dropped to about 440 in 2001– 10.38 These have not all been constitutional 
referendums, but the larger trend is evident: the peoples of the world are in-
creasingly more involved in governance. And this has had an effect on how 
we perceive the purposes of amendment rules.

The right to amend a constitution is above all a right to democratic 
choice. Amendment rules, then, may be designed and used for a related 
reason:  to promote democracy. Jed Rubenfeld has argued that “[t] he very 
principle that gives the [U.S.] Constitution legitimate authority— the prin-
ciple of self- government over time— requires that a nation be able to reject 
any part of a constitution whose commitments are no longer the people’s 
own.”39 Rubenfeld concludes that “[t]hus written constitutionalism requires 
a process not only of popular constitution- writing, but also of popular 
constitution- rewriting.”40 In addition to promoting the majoritarian bases 
of democracy, formal amendment rules may also promote the substantive 
dimensions of democracy, namely its counter majoritarian and minority- 
protecting purposes.41

Another functional use of amendment rules is linked closely with 
promoting democracy:  heightening public awareness and deliberation. 
Amendment rules invite lawmakers to debate and negotiate publicly about 
what they believe best serves the common interest, and they generate in-
formation for the public to consider when choosing to support or reject an 
amendment.42 Formal amendment rules can therefore “promote careful 
consideration of the issues  .  .  .  by forcing those in favor of a particular 
proposition to persuade a larger segment of the population.”43 For Donald 
Lutz, formal amendment rules are a means “[t] o arrive at the best pos-
sible decisions in pursuit of the common good under a condition of pop-
ular sovereignty.”44 The product of this public deliberation— often a formal 
amendment inscribed in the text of a constitution— in turn makes possible 
the publication and reinforcement of constitutional norms. As a result,   
“[t]he publicity accompanying the change may, in fact, increase public ex-
pectations that the change will be honored by the other branches [of gov-
ernment], raising the costs of evasion or under- enforcement.”45

Formal amendment rules moreover make possible sweeping but non-
violent political transformations. This pacifying purpose is evident in 
the use of Article V in the United States, which has been described as “a 
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domestication of the right to revolution.”46 Codifying the rules of formal 
amendment in a constitutional text provides a roadmap for making con-
stitutional changes ranging from modest to major, without having to write 
an entirely new constitution, to resort to irregular methods of constitu-
tional renewal, or to take up arms.47 At the Federal Convention of 1787, 
George Mason advanced this very point, recognizing that constitutional 
amendments would be inevitable but that “it will be better to provide for 
them, in an easy, regular and Constitutional way than to trust to chance and 
violence.”48 This pacifying purpose fosters a higher probability of constitu-
tionally continuous changes— rather than constitutionally discontinuous 
ones— in accordance with the codified rules of change.

Amendment rules may also help to manage difference in a political com-
munity. The design of amendment rules in the aftermath of the dissolution 
of the Socialist Federal Republic of Yugoslavia in 1992 illustrates a par-
ticularly fragile resolution to a conflict. As new republics were forming, a 
major concern was how the Croats, Bosniaks, and Serbs might live together 
in peace, either in the same country or as neighbors. One answer appears 
in the eventual Constitution of Bosnia and Herzegovina. The new consti-
tution fragmented the formal amendment power among Croats, Bosniaks, 
and Serbs in an effort to deny sole decision- making power to any one of 
the three and in turn to cultivate a culture of consensual decision- making. 
The design of their constitution’s amendment rules allows an alteration 
only by a supermajority of the Parliamentary Assembly, whose delegates 
must include Croats, Bosniaks, and Serbs in equal numbers in the House 
of Peoples.49 A similar arrangement appears in the design of formal amend-
ment rules in Kiribati. The House of Assembly must vote by a superma-
jority to make any amendment affecting the rights of Banabans, but no such 
amendment is possible without the consent of the Banaban representative, 
for whom one seat is reserved in the House of Assembly.50

Symbolic

In addition to their formal and functional uses, amendment rules have 
symbolic uses that affect constitutional politics even where a constitution 
remains unamended. Consider an example from the Caribbean. Before 
his deteriorating health forced him to transfer power to his brother Raúl 
in 2008, Cuban President Fidel Castro watched with satisfaction as the 
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National Assembly voted unanimously to codify socialism as a funda-
mental characteristic of the constitution. Article 3 in the amended consti-
tution thereafter proclaimed that “socialism and the social revolutionary 
political system instituted in this Constitution . . . shall be irrevocable, and 
Cuba shall never return to capitalism.” Socialism was made a permanent 
and unamendable part of the constitution in recognition of its centrality to 
Cuban political life. This declaration has stood the test of time. When Cuba 
later launched a new constitution- making process in 2018, the state news-
paper Granma affirmed that socialism would remain the central organizing 
feature of the country: socialism “is irrevocable, and Cuba will never return 
to capitalism.”51

Constitutions are designed to express the values of the polity in many 
ways. Constitutional values are most commonly declared in the constitution’s 
preamble. They may also appear in a statement of values in the main text 
of the constitution, as in Kazakhstan, which declares in Article 1 after the 
constitution’s preamble that “[t] he Republic of Kazakhstan proclaims itself 
a democratic, secular, legal and social state whose supreme values are the 
individual, his life, rights and freedoms,” or in Spain, whose post- preamble 
states in Section 1 that “Spain is hereby established as a social and dem-
ocratic State, subject to the rule of law, which advocates freedom, justice, 
equality and political pluralism as highest values of its legal system.”

We see in the Cuban Constitution that formal amendment rules can 
themselves be a site for expressing a constitution’s most fundamental values. 
The Cuban Constitution distinguishes its declaration of socialist foundations 
from other rules by expressly designating the former as unamendable and 
impervious to the formal amendment rules that apply to the others. This 
differential degree of insulation from formal amendment is in this case a 
proxy for preference. The message both conveyed and perceived is that the 
socialist foundations of the state are more highly valued than the freely 
amendable features in the polity. The result is a constitutional hierarchy of 
importance.

Escalating thresholds of formal amendment achieve the same result: the 
stricter the level of entrenchment, the higher the constitutional worth of 
a given rule. Consider the South African Constitution. It codifies three 
amendment procedures, each usable to amend a limited universe of consti-
tutional rules.52 The most demanding procedure requires approval by three- 
quarters of South Africa’s National Assembly and two- thirds of its National 
Council of Provinces, and it must be used for any formal amendment to 
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the constitution’s declaration of values and to this amendment rule. The 
midlevel procedure calls for a lower threshold— two- thirds approval in 
the National Assembly and two- thirds approval in the National Council of 
Provinces— and applies to any formal amendment to the Bill of Rights, the 
National Council of Provinces, and provincial matters. The least demanding 
rule requires only two- thirds approval in the National Assembly and is 
assigned to amendments for all other constitutional matters. What results 
from this escalating threshold of amendment is a constitutional hierarchy, 
with South Africa’s stated constitutional values and the formal amend-
ment procedures at the top, the Bill of Rights and provincial matters in the 
middle, and all other constitutional rules at the bottom.

A constitutional hierarchy is evident also in the combination of an 
escalating structure of formal amendment and unamendable rules. The 
Ukrainian Constitution, for example, sets apart three items from others— 
human rights and freedoms, national independence, and territorial 
integrity— by designating them as formally unamendable.53 We can situate 
these unamendable rules at the summit of the hierarchy. At the intermediate 
level of the hierarchy of importance, we find the Ukrainian Constitution’s 
statement of general principles, its rules for elections and referenda, and the 
formal amendment rules themselves, for which the constitution requires a 
proposal by either the president or two- thirds of the national legislature, 
adoption again by a two- thirds vote in the national legislature, and ratifica-
tion in a national referendum.54 The remaining rules sit at the lowest level 
of Ukraine’s constitutional hierarchy, for which formal amendment is pos-
sible by one of two amendment thresholds:  proposal by either the presi-
dent or one- third of the national legislature, adoption by a majority of the 
national legislature, followed by a subsequent two- thirds vote in the na-
tional legislature.55 Like other constitutions that codify unamendable rules 
or an escalating structure of amendment, or both at once, the Ukrainian 
Constitution expresses its values in its formal amendment rules.

Authenticity in Amendment Design

The expressive role of amendment rules has so far remained understudied 
and underappreciated. Yet it raises fundamental questions for constitutional 
designers and also for scholars seeking to understand why a polity operates 
as it does. The most important inquiry concerns the authenticity of the 
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values constitutional designers codify in amendment rules: Do the values 
expressed in amendment rules reflect authentic political commitments or 
are they only for show, and how can we possibly know?

Authoritarian Commandeering of Amendment Rules

Codified constitutions became synonymous with democracy in the nine-
teenth and twentieth centuries.56 Authoritarian regimes have seized on this 
positive identification, exploiting what Giovanni Sartori describes as the 
“favorable emotive properties” of the word “constitution.”57 Authoritarian 
regimes commonly exploit this association to hide behind a strategically 
drafted democracy- embracing constitutional text that may appear con-
sistent with democratic constitutionalism but in reality may be only a 
façade. Sartori describes this phenomenon in greater detail: “[T] he political 
exploitation and manipulation of language takes advantage of the fact that 
the emotive properties of a word survive— at times for a surprisingly long 
time— despite the fact that what the word denotes, i.e., the ‘thing,’ comes 
to be a completely different thing.”58 As William Andrews has observed, 
“many regimes in the world today have Constitutions without constitution-
alism. Tyrants, whether individual or collective, find that Constitutions are 
convenient screens behind which they can dissimulate their despotism.”59

The truth is that “sometimes, constitutions lie.”60 Democratic com-
mitments on parchment have been known to conceal undemocratic 
practices in actuality. The Kremlin’s 1936 Constitution of the Union of 
Soviet Socialist Republics exposes just how widely political practice may di-
verge from the constitutional text. For political theorist Benjamin Barber, 
the Soviet Constitution was merely a smokescreen:  it appeared from its 
words to be “the world’s most effusively rights- oriented constitution” 
housed in an “unprecedented fortress of human liberty,” but the truth was 
plainly the opposite.61 This disjunction between purpose and perception 
demonstrates the gulf that can develop between the codified legal constitu-
tion and the real political constitution.62 No regime ever fulfills the entirety 
of its codified commitments, but some do better than others.63

Formal amendment rules are no less susceptible to authoritarian 
commandeering. They are a profitable and inexpensive site where authori-
tarian regimes may express inauthentic values while securing for themselves 
the goodwill that may come from their public association with democratic 
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ideals. Examples abound of suspicious amendment design. For example, 
the Constitution of the Russian Federation codifies an escalating structure 
of amendment, making it comparatively more difficult to amend civil and 
political rights than other constitutional rules.64 In light of what we know 
about the reality of rights enjoyment and enforcement in Russia, we should 
investigate whether this special entrenchment expresses an authentic polit-
ical commitment to protecting rights. We should ask the same question of 
other countries not generally recognized as democracies yet whose amend-
ment design broadcasts strong respect for rights and freedoms. The best 
practice in all cases is to take a skeptical posture to any special or absolute 
entrenchment of constitutional values, and to evaluate whether the formally 
entrenched value aligns in reality with constitutional practice.

Text and Reality

Some sham constitutions proclaim a robust commitment to human rights 
in their formal amendment rules. For instance, Afghanistan, Algeria, the 
Central African Republic, and Chad all entrench unamendable rules 
protecting fundamental rights and freedoms, purporting to express the 
state’s authentic commitment to these rights. But these four constitutional 
regimes appear in David Law and Mila Versteeg’s “hall of shame,” a list 
of the twenty- five worst sham constitutions that “combine far- reaching 
promises with relative little respect for rights in practice.”65 These consti-
tutional regimes benefit from the goodwill of the uninformed at home and 
abroad, who read these codified constitutions believing the texts reflect re-
ality when in fact political practice defies these textual guarantees.

Truly democratic and sham constitutions fall on the extremes of the 
constitutional spectrum. Both are relatively easy to recognize, particularly 
when compared to the many middle- range regimes whose combination of 
constitutional text, institutional structures, political practices, and civil so-
ciety make it difficult to categorize their constitutions as clearly democratic 
or clearly sham. For these middle- range regimes, the inquiry into the au-
thenticity of the values expressed in their formal amendment rules requires 
scrutiny of the constitutional text, an evaluation of its use and interpreta-
tion by lawmakers, and an inquiry into whether the codified constitutional 
values align with the lived political culture. This analysis cannot yield a 
quick answer, but it is more likely than not to produce the correct one.
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Amendment Values in Germany

The modern constitutional experience in Germany shows how political 
culture can align with the values codified in formal amendment rules. The 
Basic Law’s formal amendment rules entrench and express the constitu-
tional value of human dignity: the text states in the first section of Article 
1 that “the dignity of man shall be inviolable,” and adds that “[t] o respect 
and protect it shall be the duty of all state authority.”66 The rest of the article 
stresses the importance of human dignity: “The German people therefore 
acknowledges inviolable and inalienable human rights as the basis of every 
community, of peace and of justice in the world,”67 and “[t]he following 
basic rights shall be binding as directly valid law on legislation, administra-
tion and judiciary.”68 Article 1 is codified as a subject matter restriction on 
formal amendment, meaning that it is expressly shielded from change by 
the Basic Law’s formal amendment procedures.69

In contrast to the inauthentic political commitments codified only 
for show in sham constitutions, the German Basic Law’s commitment to 
human dignity in its codified amendment rules is an authentic commit-
ment. Its authenticity derives from two principal sources: the history of the 
Basic Law’s design and its interpretation.

The Basic Law’s drafters intended to make human dignity its primary 
constitutional value. The protection of human dignity as an unamendable 
rule was meant to be a real constraint on conduct and was designed to 
convey its importance at once internally to those bound by the Basic Law 
and externally to the wider world.

The Basic Law can be understood only in its historical context. The 
Parliamentary Council made it a point to pass the Basic Law on May 8, 
1949, both to mark the collapse of the Third Reich four years earlier on 
May 8, 1945, and to signal the beginning of a new constitutional regime.70 
Konrad Adenauer’s statement at the signing and proclamation of the Basic 
Law echoes this theme of a new beginning: “Today a new chapter is being 
opened in the ever- changing history of the German people. . . . Those who 
have witnessed the years since 1933 and the total breakdown in 1945 . . . are 
with some emotion conscious of the fact that today . . . a new Germany is 
being created.”71 The Basic Law showed just how different Germany might 
become.

Rights protections formed the core of the new constitutional regime. 
The Parliamentary Council resorted to unamendability to emphasize the 
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importance of fundamental rights in the new Germany.72 The Basic Law be-
came the first German constitution to entrench rights for citizens and also to 
require the state to defend those rights against violation.73 The Parliamentary 
Council was clear in its purpose: fundamental rights would be central, not 
peripheral, to the Basic Law, and human dignity would permeate the en-
tire legal order.74 Making human dignity unamendable conveyed the mes-
sage that the individual is “unequivocally superior to the state; the Federal 
Republic exists for the sake of its citizens rather than vice versa.”75

The absolute entrenchment of human dignity has in turn created known 
boundaries to circumscribe state power. Human dignity today stands at the 
top of Germany’s constitutional hierarchy. In the leading English- language 
study of the Basic Law, Donald Kommers and Russell Miller write that the 
Basic Law “has placed human dignity at the core of its value system,”76 and 
they note that the Basic Law’s human dignity clause “expresses the highest 
value of the Basic Law, informing the substance and spirit of the entire doc-
ument.”77 The Basic Law has elevated the state’s commitment to human dig-
nity as its most important value both in the symbolism of its codification 
and also in the effect of its entrenchment.

The consequence of codifying human dignity absolutely against amend-
ment was predictable:  it granted the judiciary the power to interpret its 
meaning. The Federal Constitutional Court has interpreted the human dig-
nity rule as the Basic Law’s supreme value, calling it the “the highest consti-
tutional principle” in the Basic Law.78 The Constitutional Court has usually 
read human dignity alongside other values, namely liberty and equality, 
each codified in Articles 2 and 3, respectively.79

Several Constitutional Court cases show the significance of human dig-
nity in German life. In the early Microcensus Case, the Constitutional Court 
was asked to rule whether the compulsory disclosure of private vacations 
and recreational trips in a federal census violated the Basic Law’s human 
dignity protection.80 Balancing the privacy of the individual under Article 
2 with the state’s responsibility to govern responsibly, the Court recognized 
that the pressure of general public compliance could conceivably in-
hibit an individual’s private personal sphere.81 But the balance here fa-
vored the state’s census inquiries, both because the inquiries preserved the 
respondents’ anonymity and did not compel persons to disclose intimate 
personal details, and also because individuals have a social responsibility to 
respond to these mass questionnaires, which are necessary for government 
planning and operations.82
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In upholding the government’s census inquiries, the Court discussed the 
human dignity value. The Court asserted that “[h] uman dignity is at the 
very top of the value order of the Basic Law.”83 Human dignity means that 
“every human being is entitled to social recognition and respect in the com-
munity,”84 and that the state must treat persons as something more than 
“mere objects.”85 An individual cannot be required “to record and register 
all aspects of his or her personality, even though such an effort is carried 
out anonymously in the form of a statistical survey; [the state] may not 
treat a person as an object subject to an inventory of any kind.”86 Within an 
individual’s private personal sphere, she is “her own master.”87

The Lifetime Imprisonment Case is another prominent human dignity 
judgment. It involved a drug dealer killing an addict who had threatened 
to expose the dealer’s criminal acts.88 The trial court ruled that the German 
Penal Code, which set out a mandatory penalty of life imprisonment for 
killing a person to conceal criminal activity, conflicted with Article 1’s 
human dignity protection.89 This lower court held that imposing a life sen-
tence with no possibility of returning to society amounted to treating a 
person as a mere object, and would therefore violate the state’s responsi-
bility to respect every single person’s human dignity.90 The Constitutional 
Court was then asked to review the trial court’s judgment.

The Court ruled that life imprisonment violates human dignity when the 
evidence suggests that a prisoner can be rehabilitated.91 The Court began 
with Article 2(2) of the Basic Law, which authorizes Parliament to limit 
an individual’s right to personal freedom.92 The Court wrote, however, 
that this parliamentary power is itself limited, most notably by the inviola-
bility of human dignity, which the Court again called “the highest value of 
the constitutional order.”93 The Court stressed that “[t] his means that the 
state must regard every individual within society with equal worth”94 and 
reiterated that “[i]t is contrary to human dignity to make persons the mere 
tools of the state.”95 The Court linked the risk of treating a person as an ob-
ject to the punishment of lifetime imprisonment: “[T]he state cannot turn 
the offender into an object of crime prevention to the detriment of his or 
her constitutionally protected right to social worth and respect” because “it 
would be intolerable for the state forcefully to deprive [persons of their] 
freedom without at least providing them with the chance to someday regain 
their freedom.”96

The meaning of the Basic Law’s human dignity rule becomes clearer in 
this case. The state is not forbidden from sentencing a convicted criminal 
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to life imprisonment, but if the state imposes this penalty, it assumes the 
responsibility to work toward rehabilitating the prisoner to eventually re- 
enter society.97 This responsibility flows from the Basic Law’s human dig-
nity protection.98 The Court saw this duty to rehabilitate as interconnected 
with Article 1 insofar as “rehabilitation is constitutionally required in any 
community that establishes human dignity as its centerpiece and commits 
itself to the principle of social justice.”99 The principle that underpins the in-
violability of human dignity is the rejection of persons as objects.

Perhaps the most useful case to demonstrate the Basic Law’s hierarchy of 
constitutional values is the 1975 Abortion I Case.100 The subject of the case 
was the Abortion Reform Act of 1974, which removed criminal prohibitions 
on abortion as long as the procedure was performed by a licensed physi-
cian on a consenting woman during the first twelve weeks of pregnancy.101 
Criminal penalties continued to apply for other abortions procured after the 
third month of pregnancy, with the exception of those pregnancies resulting 
from rape or incest or those terminated on medical advice.102 The law also 
required a woman to consult with a physician or a counseling agency about 
assistance available to pregnant women, mothers, and children.103 Several 
members of the German Bundestag (the national lower house) as well as 
a number of German states petitioned the Constitutional Court to review 
whether the law violated the rules on human dignity and right to life.104 
The Court had a difficult task before it: to weigh the competing rights of the 
mother and fetus, whose developing life the Court stressed is protected by 
Article 2(2) of the Basic Law.105

The Constitutional Court relied on the Basic Law’s ordering of values to 
reach is decision, and ultimately found the abortion law incompatible with 
the fetus’s human dignity and right to life.106 Before reaching the merits of 
the case, the Court explained that its deliberation “demands a total view of 
the constitutional norms and the hierarchy of values contained therein.”107 
Recognizing the importance of the case, the Court added that “[t] he gravity 
and seriousness of the constitutional questions posed become clear if it is 
considered that what is involved here is the protection of human life, one 
of the central values of every legal order.”108 The Court stressed that its task 
was not to judge the abortion law in the abstract against the values estab-
lished under any other country’s constitution but instead directly against 
the values codified specifically in the German Basic Law.109 The Court in 
the end ruled that the law “is void insofar as it exempts termination of preg-
nancy from punishment in cases where no reasons exist which— within the 
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meaning of the [present] decisional grounds— have priority over the value 
order contained in the Basic Law.”110

Constitutional history played a central part in the Court’s judgment. The 
Court explained that the Basic Law’s entrenchment of the right to life was 
the result of the destruction of life that Germany had seen in its past: “[T] he 
categorical inclusion of the inherently self- evident right to life in the Basic 
Law may be explained principally as a reaction to the ‘destruction of life 
unworthy to live,’ the ‘final solution,’ and the ‘liquidations’ that the National 
Socialist regime carried out as governmental measures.”111 The Basic Law’s 
right to life affirms “the fundamental value of human life and of a state 
concept that is emphatically opposed to the views of a political regime for 
which the individual life had little significance and that therefore practiced 
unlimited abuse in the name of the arrogated right over life and death of 
the citizen.”112 The Court therefore contrasted the Weimar Constitution and 
the regime that followed it with the Basic Law and the new regime that it 
sought to create.

The Constitutional Court affirmed that the right extends to the unborn, 
or what the Court called developing life, noting that the Basic Law is clear 
in its language that everyone shall have the right to life, with no “delimita-
tion of the various developmental stages of human life.”113 The Court then 
tied the right to life to human dignity, explaining that the obligation to pro-
tect the right to life follows from Article 1: “Wherever human life exists, it 
merits human dignity; whether the subject of this dignity is conscious of it 
and knows how to safeguard it is not important. The potential capabilities 
inherent in human existence from its inception are adequate to merit 
human dignity.”114 Yet the Court also acknowledged that the state has an 
obligation to protect the life of the mother and that the mother’s pregnancy 
exists within her private personal sphere: “The obligation of the state to take 
the developing life under its protection also exists in principle with regard 
to the mother. . . . Pregnancy belongs to the intimate sphere of the woman 
that is constitutionally protected by Article 2(1) in conjunction with Article 
1(1) of the Basic Law.”115 It is at this point that the Court invoked the hier-
archy of constitutional values to resolve the collision between the rights of 
the developing life and the rights of the mother.

The Constitutional Court saw the conflict of rights as inhospitable to 
any compromise:  “No compromise is possible that would both guarantee 
the protection of the unborn life and concede to the pregnant woman the 
freedom of terminating the pregnancy because termination of pregnancy 
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always means destruction of the prenatal life.”116 In choosing which of these 
two rights to privilege, the Court felt itself bound to follow the human dig-
nity rule as its guide: “In the ensuing balancing process, ‘both constitutional 
values must be perceived in their relation to human dignity as the center of 
the constitution’s value system.’ ”117 As a result, the Court elevated the right 
of the fetus over the right of the mother. In the Court’s view, prohibiting 
abortion only impairs a woman’s right to self- determination, but abortion 
destroys life: “When using Article 1 (1) as a guidepost, the decision must 
come down in favor of the preeminence of protecting the fetus’s life over the 
right of self- determination of the pregnant woman.”118 The Court conceded 
that “[p] regnancy, birth, and child- rearing may impair the woman’s right 
of self- determination and the right to many personal developmental 
potentialities,”119 but it ultimately held that “[t]he termination of pregnancy, 
however, destroys prenatal life.”120 The difference between the impairment 
of human dignity and its destruction was therefore great enough to tilt the 
Court toward protecting the right of the fetus.

As a final illustration of how the Court has interpreted the Basic Law’s in-
violable human dignity rule— and in the process has shown the Basic Law’s 
entrenchment of human dignity to be authentic— consider the more recent 
Aviation Security Act Case.121 The case arose out of the Aviation Security 
Act, which Germany adopted in the aftermath of the terrorist attacks of 
September 11, 2001, in the United States.122 The law authorized the German 
minister of defense, with the consent of the minister of the interior, to 
order the armed forces to shoot down a commercial aircraft thought to be 
hijacked for use as a weapon against civilian targets.123 The Court found 
the law unconstitutional on several grounds, notably because it would “de-
prive passengers and crew of their right to self- determination and thus 
make them ‘mere objects of the state’s rescue operation for the protection 
of others.’ ”124

The Constitutional Court’s refusal to authorize the state to treat a plane’s 
passengers as objects recalled its earlier decisions in the Microcensus Case 
and the Life Imprisonment Case. As Kommers and Miller explain, the Court 
stated that “killing may not be employed as a means to save others, for 
human lives may not be disposed of ‘unilaterally by the state’ in this way, 
even on the basis of a statutory authorization.”125 The Court ultimately held 
that “an aircraft may not be shot down— and there is no constitutional state 
duty to shoot it down— simply because it may be used as a weapon to extin-
guish life on the ground, particularly since the ensuing loss of life would not 
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bring an end to the body politic or the constitutional system.”126 The Court 
again referred to the preeminence of human dignity as a constitutional 
value:  “Human life is intrinsically connected to human dignity as a para-
mount principle of the constitution and the highest constitutional value.”127

These four leading cases on Germany’s inviolable human dignity value 
verify the authenticity of the political commitments codified in the Basic 
Law’s formal amendment rules. Their authenticity is evident in the history 
of the Basic Law’s design and its interpretation. The absolutely entrenched 
value of human dignity was elevated above the amendable matters with a 
view to its widespread application across law and politics, and it has been 
interpreted fulsomely by the Court and in turn respected by lawmakers.

Political Culture and Constitutional Commitment

Yet the constitutional design of the Basic Law and its interpretation by 
the Constitutional Court do not quite fully explain the alignment be-
tween German political culture and the entrenched constitutional value of 
human dignity. The Basic Law’s design and its interpretation have certainly 
contributed to the process of “sowing and growing” the constitutional value 
of human dignity.128 The legislature’s deference to the Court has also helped, 
particularly when the Court has invalidated legislation on the basis of the 
human dignity rule and the legislature has responded by re- passing the 
law in conformity with the Court’s recommendations, namely in the 1976 
Abortion Reform Act passed in the aftermath of the Abortion I  Case.129 
Germans themselves have also embraced as both prudent and correct the 
absolute entrenchment of human dignity.

The concept of human dignity has risen in public esteem as it has been 
applied across increasingly more spheres of German life. Not only does 
human dignity prescribe and proscribe state action, it also influences private 
action. The Constitutional Court emphasized this point when explaining in 
the pivotal 1958 Lüth Case that the Basic Law entrenches an “objective order 
of values.” For the Court, the Basic Law “is not a value- neutral document.” It 
is a value- laden text whose purpose is to protect rights in all spheres. Again 
from the Lüth Case: “This value system, which centers upon dignity of the 
human personality developing freely within the social community, must be 
looked upon as a fundamental constitutional decision affecting all spheres 
of law, both public and private.” The Basic Law’s constitutional hierarchy 
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thus creates a value system extending beyond the public sphere: “Every pro-
vision of private law must be compatible with this system of values, and 
every such provision must be interpreted in its spirit,” declared the Court.

The constitutional value of human dignity therefore derives its force 
from its history and entrenchment in the Basic Law, its interpretation by 
the Constitutional Court, as well its centrality to German political culture. 
The late German political theorist Kurt Sontheimer observed that modern 
Germany has become, “not only by the rules of its constitution but also 
in the reality of its constitutional life  .  .  .[,]  a state which has taken seri-
ously its obligations to create favorable external conditions for its citizens to 
achieve a life in conformity with human dignity.”130 The objective ordering 
of Germany’s highest constitutional value means that it is legally binding 
upon the entire community, and its objective ordering in law strengthens 
its normative force in society.131 This transformation of the Basic Law’s nor-
mative aspirations into an objective recognition of what matters most in 
the country is key for understanding how its codified formal amendment 
values have become and since remained authentic political commitments.

* * *
Constitutional amendment rules therefore serve formal, functional, 
and symbolic uses in constitutionalism. They can be used to repair 
imperfections, distinguish constitutional from ordinary law, entrench 
rules against easy change, create a predictable procedure for constitutional 
change, counterbalance the court, promote democracy, heighten public 
awareness, pacify change, manage difference, and express values. It is im-
portant to identify these unique uses because too often we collapse our dis-
cussion of amendment rules into the nature of an amendment itself.

Though scholars often fail to distinguish amendment rules from an 
amendment itself, it is understandable to speak of the act of amendment 
without properly defining it. After all, it is difficult to distinguish an amend-
ment from other forms of change. But it is not impossible. What, then, is an 
amendment?
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2
 The Boundaries 

of Constitutional Amendment

In his inaugural address as president, Abraham Lincoln threw his sup-
port behind a constitutional amendment the U.S. Congress had recently 
approved. Lincoln went further than merely endorsing the amendment. He 
campaigned for its ratification and insisted that he had “no objection to its 
being made express and irrevocable.”1 Congress had never before approved 
an unamendable amendment. Yet Lincoln saw no legal barrier preventing 
lawmakers from making the amendment a permanent part of the constitu-
tion. Nor did he oppose the underlying intent of the amendment. The text 
of the amendment was drafted shrewdly to hide its purpose in plain sight— 
like much of the rest of the constitution, which embeds slavery deep within 
its architecture but dares not speak its name:

No amendment shall be made to the Constitution which will authorize or 
give to Congress power to abolish or interfere, within any State, with the 
domestic institutions thereof, including that of persons held to labor or 
service by the laws of said State.2

Named after the congressperson who introduced it, this Corwin 
Amendment was part of a larger effort to placate the South and to contain 
secessionist sentiment in the region. It was designed specifically to prohibit 
Congress from interfering with any state that enslaved any of its residents. 
For Lincoln, the twin ends of keeping the Union together and the constitu-
tion supreme justified the means: better to suffer evil in the nation than to 
lose the Republic.

The Corwin Amendment contained three mutually reinforcing rules. 
First, it gave legal authorization for slavery by conferring on each of 
the states the power to regulate what they did with their own “domestic 
institutions” inside their borders. This was an enticing carrot for the slave 
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states: they would promise to remain in the Union in exchange for the right 
to keep their profitable practice of slavery without having to look over their 
shoulder in fear of federal intrusion. Second, it guaranteed states the right 
to slavery by denying Congress the power to “abolish” slavery or to “inter-
fere” with it. The amendment compelled Congress, by constitutional com-
mand, to keep its hands off this state power. Third, the Corwin Amendment 
made itself unamendable. Not only did the Corwin Amendment dispossess 
Congress of the power to abolish slavery or to interfere with it, but the text 
of the amendment itself shielded the amendment from future alterations, 
even if using Article V: “no amendment shall be made to the Constitution” 
in the future to undo the Corwin Amendment.

Lincoln was only one of hundreds of lawmakers to support the Corwin 
Amendment. His predecessor in the presidency, James Buchanan, signed 
the congressional act approving the amendment before it was sent to the 
states for ratification.3 Ohio and Maryland then ratified the amendment 
by state legislative vote, and Illinois ratified it by constitutional conven-
tion.4 The Corwin Amendment was on its way to becoming the Thirteenth 
Amendment to the U.S. Constitution. But the onset of the Civil War in-
terrupted the march to ratification. We know how the Civil War ended. 
Its outcome changed the course of a nation. And in one of the great re-
demptive twists in the history of America, an amendment prohibiting 
slavery is now inscribed in the U.S. constitution as the actual Thirteenth 
Amendment.

The original and eventual Thirteenth Amendments confront us with 
the central question in the entire field of constitutional change:  What is 
an amendment? Each of the two Thirteenth Amendments took a lawful 
path toward becoming valid alterations to the constitution. They began 
as proposals approved properly in Congress, and they were both in turn 
conveyed to the states for ratification. Formally, then, they both look like 
amendments, consistent with the procedural rules of change codified in the 
constitutional text. But the question whether a given alteration is an amend-
ment requires an inquiry deeper than asking only whether the alteration is 
made in conformity with the codified rules of change. Imagine, for instance, 
using the codified amendment rules in Article V of the U.S. Constitution 
to repeal the entire Bill of Rights. Could we properly call a change on that 
scale an amendment? In this chapter I explain why we should distinguish 
between different types of constitutional alteration. The surprising impli-
cation will eventually reveal itself:  the Corwin Amendment was correctly 
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called a constitutional amendment, but the real Thirteenth Amendment is 
better understood as a more radical constitutional dismemberment.

An Amendment in Name Alone

Some constitutional amendments are not amendments at all. They are self- 
conscious efforts to repudiate the essential characteristics of the constitu-
tion and to destroy its foundations. They dismantle the basic structure of 
the constitution while at the same time building a new foundation rooted 
in principles contrary to the old. These constitutional changes entail sub-
stantial consequences for the whole of law and society. Political actors must 
modify their behavior in accordance with new popular expectations, and 
courts must reinterpret the constitution in harmony with these changes. 
The reconstructed constitution becomes virtually unrecognizable to the 
pre- change generation, for whom the constitution now seems entirely 
new, not merely amended. And yet— here is the problem— we often iden-
tify transformative changes like these as amendments no different from 
others. Examples abound of transformative changes like these. In reality 
they are amendments in name alone. Consider a few illustrations from the 
Americas, Asia, and Europe.

The Social State in Brazil

In 2016, Brazil approved a controversial change to its constitution: a limit 
on public spending for up to twenty years, with annual spending growth 
tied to the inflation rate of the prior year.5 The purpose of the amendment 
was to narrow the increasing budget gap that had encumbered Brazil in re-
cent years as tax revenues failed to keep pace with rising expenditures.6 The 
immediate effect of the amendment was to gird the country for spending 
reductions on health and education.

This Public Spending Cap Amendment faced criticism from many cor-
ners despite its capacity to help assuage the economic pressures in the 
country.7 The reason for the criticism rests in the constitution’s robust 
protections for social rights. The State commits in its preamble to ensuring 
the realization of social rights,8 and this undertaking is reflected else-
where in the constitution’s text. For example, the constitution identifies 
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“social values”9 as a fundamental principle and declares that one of the 
constitution’s foremost objectives is “to eradicate poverty and substandard 
living conditions and to reduce social and regional inequalities.”10 The con-
stitution moreover enumerates an entire section of social rights, including 
the rights to food and housing,11 to public healthcare,12 to social assis-
tance,13 and to education.14 Workers are given a special catalog of rights— 
rights to minimum wages, unemployment insurance, and wage- reduction 
protection— that consists of thirty- four separate parts, evidence of how 
staunchly the constitution seeks to protect labor.15 The codification of these 
social rights did not come by happenstance; civil society groups won hard- 
fought victories “to change the Brazilian reality” with “social demands” that 
were ultimately translated into this extensive entrenchment of social rights 
in the constitution.16 The rest of the constitution has undergone roughly 
one hundred amendments since coming into force in 1988, but the substan-
tive protections for social rights have not once been touched.17 That is, until 
this Public Spending Cap Amendment was ratified.

The realization of social rights is likely to be severely compromised with 
the spending cap now in force. This is not a change of modest proportions. 
It will impact an entire generation, and its effects could reverberate far be-
yond that period. Juliano Zaiden Benvindo has put the point well:

It is no wonder that scholars have stressed how this amendment will signal 
a change in the Brazilian social contract as it was originally drafted in the 
Constitution of 1988, a document originated from a broad social partic-
ipation and wherein social rights have best represented the marriage of 
that constitutional moment with a new democratic impetus after years of 
dictatorship.18

The far- reaching impact of this Public Spending Cap Amendment on the 
future enjoyment of social rights in Brazil— combined with how directly 
it undermines the constitution’s founding commitment to social rights— 
suggests that its purpose and effect will be more than we expect of a mere 
amendment.

Provincial Secession in Canada

The secession of Quebec from Canada would require a total reconfigura-
tion of national institutions. The composition of Parliament would change 
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given that the constitution reserves seats for Quebec in both the House and 
the Senate.19 The Supreme Court would change as well since its nine- judge 
complement must include three justices from Quebec.20 Secession would 
entail enormous implications for citizenship, borders, national debt, the 
armed forces, commercial and economic relations, mobility and migra-
tion, the environment, currency and monetary policy, First Nations, and of 
course also for political relations between Quebec and Canada.21

And yet the Supreme Court of Canada has ruled that secession can 
proceed by a simple amendment. In the Secession Reference, the Court 
wrote that “under the Constitution, secession requires that an amend-
ment be negotiated.”22 The Court stressed that any amendment arising out 
of these negotiations must respect unwritten principles of the Canadian 
Constitution, including federalism, democracy, constitutionalism, the rule 
of law, and respect for minority rights.23 Even though the Court did not 
identify which of Canada’s five amendment procedures is appropriate for 
formalizing a provincial secession, the Court did take some care to explain 
why, in its view, secession is possible by amendment:

The amendments necessary to achieve a secession could be radical and 
extensive. Some commentators have suggested that secession could be a 
change of such a magnitude that it could not be considered to be merely an 
amendment to the Constitution. We are not persuaded by this contention. 
It is of course true that the Constitution is silent as to the ability of a prov-
ince to secede from Confederation but, although the Constitution neither 
expressly authorizes nor prohibits secession, an act of secession would 
purport to alter the governance of Canadian territory in a manner which 
undoubtedly is inconsistent with our current constitutional arrangements. 
The fact that those changes would be profound, or that they would pur-
port to have a significance with respect to international law, does not ne-
gate their nature as amendments to the Constitution of Canada.24

The Court took the position that all constitutional changes, be they ordi-
nary or “radical and extensive,” may be accomplished using the rules of 
constitutional amendment. We can therefore understand Canada’s amend-
ment rules, at least as they have been interpreted by the Supreme Court, 
as codifying procedures for the entire range of possible changes— from 
minor adjustments to major revisions. But we might well wonder whether 
the Court is correct to claim that a constitutional change as sweeping as 
Quebec’s secession— a change that would transform the country and 
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its constitution— should be understood as an ordinary constitutional 
amendment.

Senate Reform in Ireland and Italy

Ireland and Italy recently rejected proposals to change the Senate— in the 
case of Ireland to abolish it, and in the case of Italy to reduce its power. In 
Italy in 2016, voters overwhelmingly defeated a major constitutional reform 
that would have altered 33 percent of the entire constitution,25 including the 
structure of the Senate, the constitutional status of the regions, and the con-
fidence relationship between the government and Parliament.26 This reform 
proposal was presented to Italians as a simple amendment to be formalized 
according to the amendment rules in the constitution. But amendment is 
not the right concept to understand a reform of this magnitude— one that 
would have transformed the Italian Constitution.

The same is true of proposal to change the Constitution of Ireland. In the 
fall of 2013, Irish voters narrowly refused a proposal to abolish the Senate in 
a referendum closely divided 51.8 percent to 48.2 percent.27 Writing prior 
to the referendum vote, Oran Doyle surveyed the breadth of the proposal 
and its consequences:  it contained over forty discrete amendments in-
tended not only to abolish the Senate but also to reconstitute the legislature 
as a unicameral parliament, to modify the rest of the constitution’s parts 
that were predicated on the existence of a Senate, and to prepare the tran-
sition from bicameralism to unicameralism.28 We should take care not to 
overstate matters because the Irish Constitution confers only quite limited 
powers on the Senate.29 Still, although the Senate’s legislative powers are 
modest relative to many other upper chambers in the world and the Senate’s 
representative function is not what it could be were Ireland a federal as op-
posed to a unitary State,30 abolishing the Senate would nonetheless have 
had substantial consequences for the structure of Irish governance and the 
country’s politics. Had the reform proposal been ratified, there would have 
been seventy- five separate alterations to the text of the constitution, ac-
cording to one estimate.31

What matters more than the number of separate alterations to the 
Irish Constitution is their combined effect after abolition. Gone would 
have been the current check on the Assembly’s power to pass a bill, as 
would have been the present capacity to delay an Assembly bill for ninety 
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days.32 The same would follow for the Senate’s other powers, including 
the power to refer a bill to the people in a referendum and to have a voice 
in the removal of constitutional actors, including judges, the auditor gen-
eral, the comptroller general, and the president.33 More generally, the 
reorganization of the legislature from bicameral to unicameral would 
have substantially changed the nature of legislative representation, the 
lawmaking process in its entirety, the separation of executive- legislative 
powers, and the functioning of democracy.34 This would have been no 
small change to the constitution. It would have been a change more sig-
nificant than what we should understand the ordinary power of amend-
ment to permit .

The War on Japan’s Pacifist Constitution

There were calls to replace the Japanese Constitution almost as soon as it 
was adopted in 1946. Described by many as “MacArthur’s Constitution” 
after the U.S. general who oversaw its drafting, the Japanese Constitution 
has long been regarded as a foreign imposition, not an autochthonous text 
reflecting local values.35 Since 1955, the Liberal Democratic Party (LDP) 
has made it a central plank of its platform to rewrite the constitution and 
to give Japan a homegrown charter of self- governance.36 The LDP’s main 
target is the constitution’s Peace Clause.37 Codified in Article 9, the clause 
commits Japan “to an international peace based on justice and order” and 
cements into law the Japanese people’s vow to “forever renounce war as a 
sovereign right of the nation and the threat or use of force as a means of 
settling international disputes.”38 The LDP’s plan is to revise or abolish the 
clause altogether. But the effect of this change, if it is successful, will be to 
remake the constitution under the guise of amending it.

Formally amending Article 9 would be no easy feat. The Japanese 
Constitution establishes a three- step sequence for constitutional amend-
ment: proposal by a two- thirds supermajority vote in each of the two houses 
of the national legislature, followed by ratification by a simple majority vote 
in a referendum, and finally promulgation by the emperor.39 Reformers face 
a hurdle not only from an onerous amendment threshold but also from a 
conservative culture of formal alteration that has so far resisted modifying 
Article 9 and the rest of the text as well— the Japanese Constitution has not 
once been amended since its enactment in 1946.
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Today, Article 9 is a superconstitutional norm that reflects deeply rooted 
Japanese popular values. It is seen as the constitution’s most important 
rule outside of the preambular assertion of popular sovereignty.40 The na-
tional commitment to peace has become constitutive of Japan’s consti-
tutional identity,41 a “culturally embedded norm,”42 and “an anchor of 
[Japan’s] postwar identity.”43 This cultural entrenchment of Article 9 did not 
occur by chance. Article 9 was taught as a point of pride to schoolchildren 
and figured prominently in the work of the Committee to Popularize the 
Constitution, which had been convened to organize public lectures, publish 
books, produce films and songs, and distribute pamphlets to help ease the 
transition to the new postwar rule of pacifism.44 Despite its importance, the 
Peace Clause today is not formally entrenched against change or repeal. Its 
vulnerability has allowed political actors to undermine the spirit of Article 
9,45 as its text has been interpreted and reinterpreted by an executive agency, 
the Cabinet Legislation Bureau.46 The Cabinet Legislation Bureau has since 
defined Article 9 as banning offensive military force but authorizing a self- 
defense operation that today amounts to one of the world’s largest military 
budgets.47

Lawmakers in Japan may well succeed in altering Article 9. But the effect 
of this reform would be transformative. It would eradicate one of the core 
commitments in the constitution. A momentous change on this scale would 
be more than an amendment. It would be simultaneously a deconstruction 
and reconstruction of an integral aspect of the Japanese Constitution. This 
change would be an amendment in name alone.

Amendment or Constitution?

Existing theories of constitutional change correctly recognize that some 
changes are more significant than others. But these conventional theories 
generate an unhelpful binary classification: either a constitutional alteration 
properly amends a constitution or it so radically transforms a constitution 
that conceptually it yields a new constitution even though no new consti-
tution has been promulgated. According to these conventional theories 
of constitutional change, the reforms in Brazil, Canada, Ireland, Italy, and 
Japan would amount conceptually to creating new constitutions. Yet to say 
that these changes create a new constitution requires us to ignore the reality 
that the thing we identify as the constitution remains in place and in force, 
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only altered in its text. How, then, can we possibly understand changes like 
these as producing a new constitution?

There is a better way to understand the forms of constitutional change. 
The binary distinction between amendment and constitution is much too 
constraining to accommodate the range of constitutional changes we see 
around the globe. Reason and experience teach us that there are gradients 
of change along a scale of magnitude: from small changes that amount to 
no more than minor adjustments to the text, to medium changes that none-
theless keep the constitution coherent with its pre- change presuppositions, 
to large ones that completely reimagine the terms of settlement in a given 
jurisdiction, and to the adoption and promulgation of a new constitu-
tion. Recognizing that constitutional change occurs over a broad band 
of significance— rather than limiting ourselves to a rigid binary classifi-
cation that elides over nuance— opens new doors for understanding how 
constitutions change.

The Conventional Theory of Constitutional Change

Begin with a question from John Rawls about the U.S. Constitution: Would 
repealing the First Amendment’s guarantee against a state religion and in 
turn establishing an official church be a valid use of the formal amendment 
procedure in Article V?48 For Rawls, the answer is no: “[A] n amendment to 
repeal the First Amendment and replace it with its opposite fundamentally 
contradicts the constitutional tradition of the oldest democratic regime in 
the world.”49 Rawls recognizes that neither the constitutional text nor any 
constitutional theory can prevent reformers from using Article V to make a 
change for which they have the necessary support. But he would define the 
repeal of the First Amendment as a “constitutional breakdown, or revolu-
tion in the proper sense, and not a valid amendment of the constitution.”50 
In Rawls’s understanding of how constitutions should change, using Article 
V to repeal the First Amendment would have the effect of creating a new 
U.S. Constitution, even though the resulting amendment would be formally 
written into the “old” constitution as a mere amendment and despite there 
being no promulgation of a new constitution. This Rawlsian view reflects 
the conventional understanding in the field of constitutional change among 
those who take the view that a procedurally perfect constitutional amend-
ment can nonetheless be unconstitutional: either an alteration is consistent 
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with the constitution or the alteration is so transformative that we must rec-
ognize that conceptually the effect of the change is not merely to amend the 
constitution but rather to create a new one.

In the late nineteenth century, Thomas Cooley likewise insisted that an 
alteration inconsistent with the existing constitution should not be called an 
amendment. He wrote that an amendment “must be in harmony with the 
thing amended, so far at least as concerns its general spirit and purpose,” 
adding that “it must not be something so entirely incongruous that, instead 
of amending or reforming it, it overthrows or revolutionizes it.”51 And yet 
we have seen many examples of constitutional changes formalized using the 
rules of constitutional amendment that were, in Cooley’s own words, “en-
tirely incongruous” with the existing constitution. For Cooley, we should 
not define these changes as amendments:

[A] ny step in the direction of establishing a government which is entirely 
out of harmony with that which has been created under the constitu-
tion, . . . though it may be taken in the most formal and deliberate manner, 
and in precise conformity to the method of amendment established by the 
constitution, is inoperative in the very nature of things . . . . The framers of 
the constitution must very well have understood that this was the case, and 
must have acted upon this understanding; and they abstained from for-
bidding such changes because they would be illegitimate as amendments, 
and for that reason impossible under the term they were making use of.52

Cooley outlines in this passage the key elements in the conventional theory 
of constitutional change, all later echoed by Rawls and others theorizing the 
forms and limits of constitutional change. Their view holds to the twinned 
fictions that an amendment refers only to an alteration that coheres with 
existing constitution and that any alteration inconsistent with it must be 
interpreted as creating a new constitution, even if the old constitution is not 
formally superseded by a new one.

Cooley makes explicit three points that are ingrained in the conven-
tional theory of constitutional change. First, the conventional theory of 
constitutional change holds that the test for distinguishing a constitutional 
amendment from a new constitution is not whether the change is achieved 
through the process of constitutional amendment codified in the constitu-
tion. As Cooley writes, even if a constitutional alteration is “in precise con-
formity to the method of amendment established in the constitution,” the 
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change is “inoperative” as an amendment if it is “entirely out of harmony 
with that which has been created under the constitution.”53 Second, the 
conventional theory insists that a constitutional change inconsistent with 
the existing constitution is “illegitimate.” It is not enough that an alteration 
satisfies the constitution’s formal amendment rules; even a procedurally 
perfect alteration cannot make an unassailable claim to legitimacy under 
the conventional theory of constitutional change. Finally, the conventional 
theory of constitutional change is rooted in the claim that all constitutions 
implicitly recognize the distinction between a change that qualifies as an 
amendment and one that creates conceptually a new constitution. Cooley 
reasoned that the framers “must have acted upon this understanding” and 
that they “abstained from forbidding” the kinds of changes that would yield 
a new constitution because it was plain to all that the nature of amendment 
is to keep the amended constitution in harmony with the old one.54

Four Propositions

Reading Cooley alongside Rawls allows us to isolate the four propositions 
that constitute the conventional theory of constitutional change in the 
current literature. First, the binary proposition:  a constitutional altera-
tion results either in an amendment or conceptually in a new constitution. 
Second, the substantive proposition:  constitutional alterations formalized 
using the rules of amendment do not always result in a proper amendment. 
Third, the illegitimacy proposition: constitutional changes using the rules 
of amendment but resulting in something other than an amendment are 
illegitimate under the existing constitution. Fourth, the implicit limitations 
proposition: even where a constitutional text does not identify which kinds 
of constitutional alterations would qualify as either an amendment or a new 
constitution, this distinction is implicit in the very nature of an amendment.

These four propositions recur in the modern scholarship on constitutional 
change. For instance, Walter Murphy argues that “valid amendments can 
operate only within the existing political system; they cannot deconstitute, 
reconstitute, or replace the polity.”55 The suggestion here is that the use 
of the amendment power to transform the polity is not an amendment at 
all, but rather the creation of what we must identify conceptually as a new 
constitution. More recently in his study of Article V in the United States, 
Jason Mazzone makes the case that an amendment only “fine- tunes what 
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is already in place— or, in a metaphor eighteenth- century Americans used, 
puts the ship back on its original course.”56 We can trace these views to the 
core of Carl Schmitt’s influential theory of constitutional change. Schmitt 
argues that the authority of reformers to amend a constitution is limited 
by the constitution itself. Lawmakers, he writes, may amend a constitution 
“only under the presupposition that the identity and continuity of the con-
stitution as an entirety is preserved.”57 He specifies that “the authority for 
constitutional amendment contains only the grant of authority to undertake 
changes, additions, extensions, deletions, etc., in constitutional provisions 
that preserve the constitution itself.”58 Any amendment that exceeds this au-
thority effectively creates a new constitution— a constitution- making power 
that ordinary amending actors are not authorized to exercise, according not 
only to Schmitt but also to the dominant view in the field.59

These conventional views of constitutional change are rooted in the 
theory of constituent power. Traced to the thought of French revolutionary 
theorist Emmanuel Joseph Sieyès, the theory posits a rigid division of labor 
between the people as principals and their agent representatives in govern-
ment.60 The two core concepts are the pouvoir constituant and the pouvoir 
constitué,61 each referring to different groups of persons, one linked to the 
other in a hierarchical relationship of power. The superior group is the 
pouvoir constituant, which in translation is constituent power, a term used 
to refer to the body of people in whom supreme power resides.62 The infe-
rior group is the pouvoir constitué, meaning constituted power, a term used 
to refer to the institutions a constitution creates or regulates to carry out the 
duties and discretionary authority delegated by the people in that constitu-
tion. The major premise of the theory is that no constitution can properly 
be formed by a constituted power; it must instead be created— and under-
stood to have been created— by the exercise of constituent power, which is 
to say by the people themselves.63 The corollary premise of the theory is 
twofold: first, only the constituent power can create a new constitution; and, 
second, the authority of constituted powers is limited to changing the con-
stitution in ways that remain true to the constitution created by the people.

Constituent power is a sociological concept, neither a legal nor a moral 
one. In the eyes of constituent power— setting aside for now how we iden-
tify its exercise— the formal trappings of law are less important than polit-
ical effectiveness and social acceptance. Where the political class recognizes 
the validity of a constitutional change and the people approve or acquiesce 
to it, that change may have a claim to legitimacy though not necessarily to 
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legality: a constitution can therefore simultaneously be illegal yet democrat-
ically legitimate.64 In the case of creating a new constitution, the range of 
valid exercises of constituent power is boundless. There are no rules of pro-
cess to legitimate the outcome; the very fact that a popular choice has been 
made is its own source of legitimation. But in the case of altering an existing 
constitution, the question becomes whether the constituted power respon-
sible for the change has respected the boundaries set the constitution itself.

There are sometimes consequences when constituted powers fail to re-
spect the boundaries of amendment. If lawmakers exceed the limits of their 
authority as a constituted power, in some jurisdictions judicial invalidation 
is the remedy for passing an amendment the court believes exceeds the 
scope of amendment authority. The court annuls the amendment on the 
theory that the amendment amounts in principle to a new constitution, the 
conventional rule being that a constitutional change amounting to a new 
constitution can be valid only if the change is made by constituent power 
and in no case by an inferior constituted power. Courts therefore see them-
selves as guarding the constitution from changes they believe would destroy 
its original design without the approval of the constituent power.

Constitutional Destruction and Reconstruction

This imagery of destruction is familiar in the scholarship on constitu-
tional change. It is so old that it was not new when William Marbury 
wrote in 1919 that “it may be safely premised that the power to ‘amend’ 
the Constitution was not intended to include the power to destroy it.”65 The 
power of the people to give their consent to a momentous constitutional 
change is what courts around the world understand themselves, correctly or 
not, as protecting when they impose limits on the amendment power. For 
these courts, a constitutional change amounting to more than an amend-
ment cannot be authorized only by the constituted powers of government; 
it requires the approval of the people acting directly or through institutions 
speaking validly in their name.

Consider a recent case from Belize. The Supreme Court reviewed the 
constitutionality of the Eighth Amendment, a controversial amendment 
purporting to protect the power of the National Assembly to amend the 
constitution subject to only limited judicial review.66 The Court set its sights 
on two interconnected parts of the Eighth Amendment. One part altered 
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the Supremacy Clause of the constitution, which states: “This Constitution 
is the supreme law of Belize and if any other law is inconsistent with this 
Constitution that other law shall, to the extent of the inconsistency, be 
void.”67 The Eighth Amendment attached the following qualification to the 
Supremacy Clause: “The words ‘other law’ . . . do not include a law to alter 
any of the provisions of this Constitution which is passed by the National 
Assembly in conformity with section 69 of the Constitution.”68 The other 
part of the Eighth Amendment that drew the Court’s attention added the 
following subsection to Section 69 of the constitution, which otherwise 
codifies the rules of formal amendment:  “For the removal of doubts, it is 
hereby declared that the provisions of this section are all- inclusive and ex-
haustive and there is no other limitation, whether substantive or proce-
dural, on the power of the National Assembly to alter this Constitution.”69

The Court held that both of these parts of the Eighth Amendment vi-
olate the basic structure of the constitution, and are therefore “unlawful, 
null and void.”70 The basis for the Court’s decision was the preamble, whose 
values, the Court wrote, “have to be preserved for all times to come” and 
“cannot be amended out of existence.”71 For the Court, these values include 
the rule of law, the separation of powers, and “maintaining the balance and 
harmony of the provisions of the Constitution.”72 Many of these values do 
not appear in the preamble.73 We should therefore understand them as un-
written values identified by the Court to be inferred from the preamble and 
emanating from the spirit of the constitution.

The Court did not deny that the National Assembly can lawfully amend 
the constitutional text to the full extent of its power under the constitu-
tion. Indeed, the Court acknowledged the amendment authority of the 
Assembly. But the Court also emphasized the limits on the Assembly’s 
power of amendment:

There is though a limitation on the power of amendment by implica-
tion by the words of the Preamble and therefore every provision of the 
Constitution is open to amendment, provided the foundation or basic 
structure of the Constitution is not removed, damaged or destroyed. .  .  . 
I  therefore rule that even though provisions of the Constitution can be 
amended, the National Assembly is not legally authorized to make any 
amendment to the Constitution that would remove or destroy any of the 
basic structures of the Constitution of Belize.74
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To understand why the Court feared that the Eighth Amendment would 
have conferred upon the National Assembly the power to “destroy” the con-
stitution, we must examine the rules of formal amendment in Section 69, 
which the Eighth Amendment had sought to amend by addition. Section 
69 authorizes the National Assembly to alter the constitution according to 
an escalating structure of amendment: escalation means that the threshold 
of agreement required for amendment varies according to the importance 
of the rule to be amended. For example, amendments to the constitution’s 
formal amendment rules, fundamental freedoms, and certain other rules 
specified in a Schedule require a higher degree of consent (three- quarters 
agreement of all members of the House of Representatives on the final 
reading of the amendment) than amendments to most other constitutional 
rules (two- thirds of all members of the House on final reading).75 There 
are further wrinkles to the formal amendment rules, but there is one basic 
point to retain for our immediate purposes: while Section 69 codifies dif-
ferent thresholds of escalating amendment difficulty, the constitution does 
not shield any rule from formal amendment .

The Court questioned the National Assembly’s motivations for amending 
Section 69: “It seems that the intention is to prevent constitutional princi-
ples such as the basic structure doctrine of the Constitution . . . from pro-
viding a limit on the power of the National Assembly to alter or amend the 
Constitution.”76 The Court feared the first part of the Eighth Amendment— 
specifying that “other law” does not refer to any law passed in conformity 
with the codified rules of amendment in Section 69— would exclude from 
the Supremacy Clause any amendment passed by the Assembly.77 And 
given that the Supremacy Clause makes the constitution “the supreme law 
of Belize” and renders any “other law” contrary to it “void,” this part of the 
Eighth Amendment would have authorized the Assembly to pass laws that 
are otherwise inconsistent with other parts of the constitution.

The second part of the Eighth Amendment— which amended the amend-
ment rules in Section 69— took the first part one step further. It emphasized 
that there would be no limitations on the amendment authority of the 
Assembly other than the procedural specifications in Section 69, some of 
which impose higher thresholds for certain amendments but none of which 
make any rule formally unamendable.78 For the Court, this second part of 
the Eighth Amendment extended the amendment power too far; on the 
Court’s reading, it gave the Assembly the power to destroy the constitution.
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The Belizean Supreme Court held fast to the four propositions that are 
today centrally important to the conventional theory of constitutional 
change:  the binary, substantive, illegitimacy, and implicit limitations 
propositions. The Court refused to allow reformers to pass the Eighth 
Amendment using the ordinary rules of constitutional amendment because 
a change of that magnitude would have yielded an entirely different con-
stitution rooted in a new balance of powers. Yet the Court also suggested 
that there nonetheless exists a way for reformers to achieve the objectives 
of the Eighth Amendment: they could pursue the change as an act of con-
stituent power, which is to say by writing and adopting a new constitution. 
For the Court, a change on the scale of the Eighth Amendment made with 
recourse only to an inferior constituted power is an illegal and illegiti-
mate modification because it does not rest on the approval of the people as 
constituent power.

The same pattern is apparent in the judgments of other courts 
exercising or asserting the power to invalidate an amendment, including 
most importantly in India, where the Supreme Court’s construction 
many decades ago of the basic structure doctrine has migrated abroad, 
directly to Belize.79 These teachings have shaped our understanding of 
how constitutions change. But they are in some ways wrong and in others 
incomplete.

Conventional theory can help us begin to explain what an amend-
ment is, but it lacks the resources to take us the whole way to the answer. 
Conventional theory can also explain the constitution- making moment 
when a new constitution is codified against ordinary repeal. But conven-
tional theory demands too big a leap to accept that a constitutional change 
made as an ordinary amendment amounts to a new constitution even where 
no new text has been promulgated. And so we return to the question that 
began our inquiry: What is an amendment?

Amendment and Dismemberment

There are some strategies to distinguish an amendment from other kinds 
of constitutional change. One technique is procedural: to define an amend-
ment as a change made according to the codified amendment procedures, 
as Zachary Elkins, Tom Ginsburg, and James Melton do in their superb 
study of constitutional endurance.80 They explain: “we call a constitutional 
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change an amendment when the actors claim to follow the amending pro-
cedure of the existing constitution and a replacement when they undertake 
revision without claiming to follow such procedure.”81 This procedural ap-
proach has the virtue of clarity: it simplifies an otherwise complicated task.

But this approach is too mechanistic for much beyond counting the 
number of changes made by reformers as formal amendments in a given 
jurisdiction— and even then the tally may include changes that should not 
count as amendments and exclude some that should. Many courts today re-
ject this procedural approach when they invalidate a constitutional change 
that has nonetheless followed the amendment rule. The implicit point— if 
courts do not make it explicit— is that even some changes that satisfy the 
amendment procedure are not properly treated as amendments. This proce-
dural approach is moreover underinclusive insofar as it is relevant only for 
codified constitutions, offering no guidance to evaluate what counts as an 
amendment to an uncodified constitution. There must a better way to clas-
sify a change as an amendment or something else.

Another answer to the question— what is an amendment?— is even more 
formalist than the strictly procedural approach taken by Elkins, Ginsburg, 
and Melton. Call it the textual approach: an amendment occurs simply when 
the codified constitution has been altered. In contrast to the procedural ap-
proach, the textual approach does not define an amendment according to 
the procedure required by the constitution. The textual approach instead 
looks only to the outcome of the change: where there is an explicit textual al-
teration, we must identify that change as an amendment. Sanford Levinson 
is right to reject this approach as “almost literally thoughtless.”82 For one, 
this approach gives us no way to identify amendments in jurisdictions with 
an uncodified constitution. Furthermore, not all constitutions memorialize 
their constitutional alterations as stand- alone textual additions sequenced 
neatly at the end of a codified master text. A  package of amendments or 
a single amendment alone may instead be integrated into many different 
parts of the original codification, in which case the problem of counting 
the number textual changes— and therefore of amendments— becomes ex-
traordinarily more complex, as I  show in my discussion in Chapter  6 on 
Finding Constitutional Amendments. The textual approach moreover treats 
all textual modifications as equal in importance when, in reality, there may 
be significant differences in the relative degree of change they introduce to 
the constitution. This is obvious in the U.S. Constitution: some alterations 
are mere adjustments and others are revolutionary, and still others fall 
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somewhere in between. The textual approach cannot distinguish among 
these different kinds of constitutional change.

A Content- Based Approach

Neither the strict procedural nor the narrow textual approach is appropriate 
for understanding what an amendment really is and what it is not. We need 
instead a versatile approach applicable to both codified and uncodified 
constitutions, and also to jurisdictions where there are special procedures 
for constitutional alteration and where there are none. Our approach more-
over cannot rely on a court’s answer to what counts as a lawful amendment 
because sometimes judges define an amendment for politically expedient 
reasons that betray their partisan allegiances.83

The answer, I  propose, is a content- based approach for defining an 
amendment. This approach offers a vocabulary and a conceptual founda-
tion for explaining why the constitutional changes discussed thus far in 
Belize, Brazil, Canada, Ireland, Italy, and Japan are not amendments but 
rather something qualitatively different from what we expect an amend-
ment to accomplish. Each of these changes introduces a larger degree of 
change into its constitutional order than an amendment properly should.

The content- based approach I  offer as an alternative to the strict 
proceduralist and the narrow textualist approaches will yield three 
conclusions. First, that the changes in Belize, Brazil, Canada, Ireland, Italy, 
Japan, and elsewhere descripted in this chapter have the effect of transforming 
their constitutions. Second, that their shared objectives are to destroy and to 
remake the core of the present constitution. And, third, that these changes 
should be understood as more than mere amendments to the constitution.

In this new content- based approach to constitutional change, these 
reforms are not constitutional amendments; they are better understood 
as constitutional dismemberments. These are transformative changes with 
consequences far greater than amendments. They do violence to the existing 
constitution, whether by remaking the constitution’s identity, repealing 
or reworking a fundamental right, or destroying and rebuilding a central 
structural pillar of the constitution. A constitutional dismemberment can 
both enhance and weaken democracy, depending on what in the existing 
constitution is dismembered. Before more fully introducing the concept of 
dismemberment, I begin first by defining an amendment.
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The Four Fundamental Features of Amendment

There are four fundamental features to a constitutional amendment, prop-
erly defined: its subject, authority, scope, and purpose.

The subject of a constitutional amendment is higher law, whether what 
counts as higher law in a given jurisdiction is codified in a unified master 
text or disaggregated across different sites of significance. An amendment 
is commonly reflected in a new writing, but it need not be. An amendment 
can also result from a change to an unwritten constitution- level norm.84 An 
amendment, then, is not just an alteration to a constitutional text nor is its 
product always expressed in a codification. But an amendment in all cases 
makes or confirms an identifiable change to what is recognized as higher 
not ordinary law.

An amendment is moreover authoritative in both law and politics. In law, 
an amendment requires compliance, it subordinates all ordinary law, and 
has the same legal standing as other higher law. There may arise conflicts 
between two higher laws, and these may in the end be resolved in favor of 
one over the other, but this does not deny constitutional status to the higher 
law against which the conflict is resolved. An amendment is authoritative 
also in politics, requiring reformers to abide by it until and unless they suc-
ceed in reversing it. An amendment can survive a breach by reformers but 
when the relevant legal and political elites cease to accept the authority of 
the amendment it could cease to be recognized as valid.

The most important feature of an amendment involves its scope. This 
is the core of what distinguishes an amendment from other changes. An 
amendment is a constitutionally continuous change to higher law— a 
change whose content is consistent with the existing design, framework, 
and fundamental presuppositions of the constitution. A  constitutional 
amendment entails unbroken unity with the constitution being amended. 
Constitutional continuity is a necessary feature of amendment. Severing 
the link that keeps the constitution coherent with an amendment results in 
a constitutionally discontinuous change that pulls reformers outside of the 
present constitutional order and into a new world where the rules of old 
may have no legal or political validity. To put it another way, an amend-
ment continues the constitution- making project initiated at the founding 
or in intervening moments of refounding of the constitution. An amend-
ment improves on the constitution’s design where necessary or useful to 
align expectations about how it should function, fixes its flaws when they 
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are discovered, but pushes its boundaries no further than its outermost 
limits.

An amendment may have one of four distinct purposes. It can be correc-
tive, elaborative, reformative, or restorative. I  illustrate each of these with 
examples. These four purposes are not mutually exclusive but they should 
be distinguished from each other. An amendment— in order to be prop-
erly understood as an amendment— must keep faith with the constitution 
and continue to cohere with the pre- change constitution in fulfilling one or 
more of these four purposes.

One purpose of amendment is to correct the constitution to align ex-
pectations with performance. The Twelfth Amendment to the U.S. 
Constitution, for example, is properly identified as a corrective amend-
ment. The founding constitution required each presidential elector to cast 
two votes for president:  the candidate with the most votes would become 
president and the runner- up, vice president.85 The election of 1800 exposed 
the design flaw in this arrangement when two candidates earned the same 
number of electoral votes.86 It took three dozen ballots of voting by state 
delegations for the House of Representatives to ultimately break the tie and 
select Thomas Jefferson as president.87 Reformers believed it was necessary 
to correct this technical flaw in the original constitution. They passed the 
Twelfth Amendment to reduce the possibility of a tie by requiring electors 
to differentiate their selections for president and vice president.88

A constitutional amendment can also be elaborative. An elaboration is a 
larger change than a correction insofar as it does more than simply repair 
a fault or bring the constitution into agreement with expectations. Like a 
correction, an elaboration continues the constitution- making project in line 
with the current design of the constitution. But instead of repairing an error 
in the constitution, an elaboration advances the meaning of the constitution 
as it is presently understood. For example, the Nineteenth Amendment to 
the U.S. Constitution is best understood as an elaborative amendment. It 
advances the meaning of the Fourteenth Amendment, which codifies the 
Equal Protection, Due Process, and Privileges or Immunities Clause. And 
it builds on the constitutional protection in the Fifteenth Amendment for 
the right to vote without regard to race. The Nineteenth Amendment makes 
good on the promise of equality in the Reconstruction by extending consti-
tutional protections to women from discrimination in voting. The expan-
sion of the franchise to women was not corrective in the sense of fixing a 
design flaw in the constitution. It was an elaborative change consistent with 
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the existing framework of the constitution and a plain reading of equality 
rights at the time.

An amendment may alternatively be reformative. In contrast to an elab-
orative amendment that extends the meaning of the constitution within 
its outer bounds, a reformative amendment revises an existing rule in 
the constitution but without undermining the constitution’s core princi-
ples. Possibly though not necessarily more substantial than a correction, 
a reform does not enlarge the scope of an existing protection or prac-
tice. It instead changes the operation of a feature of the constitution in a 
nontransformative way. For example, the Twentieth Amendment reformed 
the original U.S. Constitution by shortening the period between presiden-
tial election and inauguration by almost two months, moving the date of 
president’s installation from March 4 to January 20. This amendment is nei-
ther corrective nor elaborative, since there was no error in choosing March 
4 as the original installation date nor does the change advance the meaning 
of any part of the presidency, though it does serve the important purpose 
of mitigating the risks inherent in a lame- duck presidency by requiring a 
sooner transition from outgoing to incoming president. The amendment is 
truly reformative in purpose and function because its aim was to put into 
power the elected president several weeks earlier than the original constitu-
tion allowed.

Finally, an amendment can be restorative. In the course of constitutional 
litigation and political practice, the meaning of the constitution may change 
so dramatically that lawmakers are moved to mount an effort to return the 
constitution to what it was prior to a transformative judicial opinion or a 
new political practice that threatens to erode a deeply held understanding 
about what the constitution means and allows. In cases like these, lawmakers 
may seek to restore the constitution to its earlier meaning, believing that 
the constitution has been improperly redefined or its perimeter stretched 
too far. The Twenty- Second Amendment was restorative in this sense. Its 
origins date to the first president, George Washington, who retired after 
serving only two consecutive terms despite the high probability that he 
could have remained president for life. Washington refused to run for a 
third term. His successors followed his example and so strongly reinforced 
his two- term model that, in 1875, the House of Representatives passed a 
resolution recognizing that the “precedent established by Washington and 
other presidents of the United States, in retiring from the presidential of-
fice after their second term, has become, by universal concurrence, a part of 
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our republican system of government.”89 Franklin Delano Roosevelt broke 
this two- term tradition in the Second World War on the argument that the 
country needed steady leadership during this unprecedented moment of 
crisis. Shortly after the death of Roosevelt in 1945, Congress approved an 
amendment proposal limiting presidents to no more than two terms and, 
by 1951, three- quarters of the states had ratified it, in so doing restoring the 
constitution to its prior bounds.

Amendments, then, can be corrective, elaborative, reformative, or re-
storative. The key in all cases is that an amendment— whether it corrects, 
elaborates, reforms, or restores— must cohere with the existing constitu-
tion and must keep the constitution consistent with its pre- change form. 
Otherwise it is more than an amendment.

We have covered plenty of ground so far. It is worth retracing our steps, if 
only briefly. I began with a claim: some constitutional amendments are not 
amendments at all. They may be called amendments, but they go beyond 
what we expect an amendment to do. An amendment, properly under-
stood, is defined by four fundamental features: its subject, authority, scope, 
and purpose. An amendment is an authoritative change to higher law that 
corrects, elaborates, reforms, or restores the meaning of the constitution 
consistent with its existing framework and fundamental presuppositions. 
Sometimes approved using special procedures and sometimes not, an 
amendment has one overriding feature that matters more than all others: the 
scope of the change. The amended constitution must remain coherent and 
consistent with the pre- amendment constitution.

The Two Thirteenth Amendments

We are now ready to return to the two Thirteenth Amendments to ask 
whether both are properly called amendments. One is an amendment, 
and the other is not. The original Thirteenth Amendment— known as the 
Corwin Amendment— was an elaboration of the existing constitution, 
consistent with its meaning, in harmony with its formative principles, and 
embedded coherently into its architecture. From the perspective of the 
constitution in force at the time, the Corwin Amendment was not a de-
parture. This federalist constitution gave wide latitude to states to govern 
themselves and molded the supporting principles of slavery deep into the 
foundations of the country’s institutions. The close continuity between the 

 



 The Boundaries of Constitutional Amendment 83

Corwin Amendment and the constitution makes it unsurprising that the 
slavery proposal earned the support of a supermajority of Congress and was 
on its way to ratification with the prominent endorsement it had received 
from Lincoln, then newly installed as president.90 The existing constitu-
tion could accommodate even the unamendable character of the Corwin 
Amendment:  Article V itself codified an unamendable rule prohibiting 
changes to the slave trade for at least one generation until the year 1808. 
The Corwin proposal to give states the unalterable power to practice slavery 
under law— and to prohibit Congress from interfering with their choice— 
was therefore a coherent extension of the founding constitution- making 
project. We can accordingly properly understand the Corwin Amendment 
as an amendment. It did no more than elaborate the meaning of the existing 
constitution within its natural boundaries.

But the eventual Thirteenth Amendment is improperly called an amend-
ment. Grouped together in what we describe as the Reconstruction of the 
constitution, the Thirteenth, Fourteenth, and Fifteenth Amendments are 
better understood as something more than amendments. They do not cor-
rect the constitution in terms of fixing an error in its operation, they do 
not elaborate the constitution’s meaning consistent with its legal under-
standing before Reconstruction, they do not reform the constitution in a 
way that retains fidelity with its existing design, nor do they seek to restore 
the meaning of the constitution to what it once meant under law.

The Reconstruction was a transformative moment in the United States. It 
consolidated the Union victory over the Confederate States and proclaimed 
the triumph of the free- state north over the slave- state south. Collectively, 
the Thirteenth, Fourteenth, and Fifteenth Amendments also wrote into the 
constitution a ringing declaration of the equality of all persons, if only as an 
aspiration. But the most important function of Reconstruction was to de-
molish the infrastructure of slavery in the original constitution.91 The even-
tual Thirteenth Amendment and the two others that followed it together 
tore down the major pillars of America’s original sin, codified in the consti-
tution for all to see: the Three- Fifths Clause,92 the Fugitive Slave Clause,93 
the Migration or Importation Clause,94 and the Proportionate Tax Clause.95

Scholars have suggested that the Reconstruction created a new consti-
tution,96 a new constitutional order,97 or a new regime.98 We can of course 
conceptualize these three changes as constituting a new regime, a new 
order, or a new constitution. But as a matter of constitutional form, the U.S. 
Constitution identifies each of them as an amendment, codified serially in 
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the founding constitutional text alongside other amendments ratified be-
fore and since, many of them mundane by comparison.

Constitutional form and function therefore lead us down different paths 
as we seek to make sense of the Reconstruction Amendments. Formally, 
we are compelled to identify these three constitutional alterations as mere 
amendments, but functionally we know they amount to something more. 
Yet they are neither mere amendments nor do they amount to promulgating 
a new constitution, a new order, or a new regime. Their objective was to 
unmake the constitution as it existed at the time. These constitutional 
changes are best understood as occupying the space between an amend-
ment and a new constitution. I describe the changes we commonly call the 
Reconstruction Amendments as constitutional dismemberments.

Three Types of Dismemberment

A constitutional dismemberment can occur suddenly in a big- bang mo-
ment or gradually by erosion or accretion. It can occur to constitutions both 
codified and uncodified, and it can either enhance or deteriorate liberal de-
mocracy. These changes are often made using the ordinary rules of amend-
ment, and they are commonly described as amendments or even sometimes 
as new constitutions. But they are amendments in name alone.

A constitutional dismemberment entails a fundamental transformation 
of one or more of the constitution’s core commitments. A dismemberment 
is incompatible with the existing framework of the constitution because it 
seeks to achieve a conflicting purpose. It intends deliberately to disassemble 
one or more of a constitution’s elemental parts. An amendment does not 
go nearly as far because, properly defined, it keeps the altered constitution 
coherent with its pre- change identity, rights, and structure. To use a rough 
shorthand, the purpose and effect of a constitutional dismemberment are 
the same: to unmake a constitution.

The theory of constitutional dismemberment is not rooted in a nor-
mative understanding of the constitution. What matters is the present 
constitutional settlement and how changes are made to it. Constitutional 
dismemberment takes no prior view of what a constitution should do, 
entrench, or protect. Constitutional dismemberment instead sets as 
its baseline the present commitments and understanding of the con-
stitution and from there evaluates whether a constitutional change 
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transforms something integral about a constitution’s right, structure, or 
identity.

A constitution, then, may be dismembered either to improve liberal dem-
ocratic outcomes or to weaken them. We can accordingly speak of the dis-
memberment of the Turkish Constitution from democratic to authoritarian, 
just as we can interpret the Reconstruction Amendments as dismembering 
the infrastructure of slavery in the U.S. Constitution. Whether a change 
enhances or deteriorates liberal values is unrelated to the nature of a change 
as either an amendment or a dismemberment.

Constitutional dismemberment fills the void that exists in the con-
ventional theory of constitutional change between an amendment and a 
new, actual constitution. This middle ground serves as a bridge between 
these two constitutional changes; it is more than an amendment but less 
than a new constitution. We can conceptualize this middle ground as the 
unmaking of a constitution without breaking legal continuity. As a matter 
of form, the constitution remains what it was prior to the change, except to 
the extent of the change itself. The theory of constitutional dismemberment 
accordingly does not recognize a new constitution until a new constitution 
is in fact self- consciously adopted by the relevant reformers choosing to 
launch and successfully complete the formal constitution- making process. 
As I show in this section, constitutional dismemberment occurs in codified, 
uncodified, and partially codified constitutional regimes— and it makes 
fundamental changes in constitutional rights, structure, or identity.

A constitutional dismemberment alters one or more of the constitution’s 
essential features— a fundamental right, a load- bearing structure, or a core 
feature of the identity of a constitution. These are related categories. For ex-
ample, a dismemberment to a constitution’s structure may amount to a dis-
memberment of its identity. But at a high level of abstraction, these three 
forms of dismemberment are nonetheless distinguishable from each other 
and also from smaller- scale constitutional amendments, whether correc-
tive, reformative, elaborative, or restorative. A  dismemberment of a con-
stitutional right involves the repeal or replacement of a fundamental right 
protected by the constitution— not just any right but one that is central 
to the political community. A  dismemberment of a constitutional struc-
ture entails a clear break from how the constitution organizes the allo-
cation of power, how it balances competing claims to and the exercise of 
authority, or how its public institutions function. And a dismemberment 
of a constitution’s identity results either in the extinguishment of a core 
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constitutional commitment or the simultaneous replacement of a core con-
stitutional commitment with a new one.

Around the world we see examples of each of these three types of dis-
memberment, some having failed where others have succeeded. I draw from 
New Zealand, the United States, and the Caribbean— including Barbados, 
Dominica, Guyana, and Jamaica— to illustrate each of these three types 
of dismemberment. These examples of dismemberment should be read 
with the ones discussed earlier in this chapter from Belize, Brazil, Canada, 
Ireland, Italy, Japan, and the United States.

I begin with an illustration of a dismemberment to constitutional rights. 
In the nineteenth century, a constitutional change to recognize the United 
States as a Christian nation gained support across the country. The idea did 
not make much progress in Congress, but it persisted into the twentieth 
century with over fifty- five Christian Amendment proposals introduced 
in Congress since 1947.99 The Flanders Amendment, named after its 
sponsor Senator Ralph Flanders, is one such an example: “This nation de-
voutly recognizes the authority and law of Jesus Christ, Savior and Ruler 
of nations, through whom are bestowed the blessings of almighty God.”100 
Imagine if the Flanders Amendment were reintroduced today as a modern 
version of the Christian Amendment and adopted in conformity with the 
formal amendment procedures of Article V.  Could we properly call that 
change an amendment?

The Establishment Clause prohibits Congress from passing a law 
establishing an official religion,101 and since 1947 this prohibition has ap-
plied to the states.102 The Free Exercise Clause prohibits Congress— and, 
since 1940, the states103— from unconstitutionally infringing the right to 
freely practice one’s religion. The Court has interpreted these twin consti-
tutional protections as having the “common purpose” of securing liberty.104 
Were the Christian Amendment adopted today, it would better reflect its 
revolutionary effect on the rights protected in the U.S. Constitution to call 
this change a dismemberment rather than an amendment. Far from contin-
uing the constitution- making project consistent with the existing meaning 
of the constitution, this Christian Amendment would be a profound depar-
ture from the present values of the constitution. It would be a constitutional 
dismemberment.

We can point to an example of a successful dismemberment of rights 
in Jamaica. The Constitution of Jamaica is the joint product of an Act of 
the Parliament of the United Kingdom and an Order in Council in the 
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name of the Queen. On July 19, 1962, Parliament enacted the Jamaican 
Independence Act, 1962, which set the terms of Jamaica’s independ-
ence,105 and four days later an Order in Council promulgated the Jamaican 
Independence Constitution.106 Jamaica’s Constitution recognizes a long 
list of fundamental protections, including the right to life,107 freedom 
from arbitrary arrest,108 detention,109 and inhuman treatment,110 as well 
as the liberties of movement,111 conscience,112 and assembly.113 These and 
other rights were inserted into the constitution in a chapter denominated 
“Fundamental Rights and Freedoms.” None of them, however, was intended 
to have a new legal effect. The chapter on rights and freedoms was purely 
a restatement of existing law: the Privy Council declared that this chapter 
“proceeds upon the presumption that the fundamental rights which it 
covers are already secured to the people of Jamaica by existing law.”114 The 
text of the constitution reinforces this point.115

In 2011, after decades of efforts at constitutional reform, Jamaican 
reformers adopted a homegrown Charter of Fundamental Rights and 
Freedoms as an amendment to the constitution.116 Formally, the Charter 
repeals and replaces the entirety of the original constitution’s chapter 
on rights and freedoms.117 Derek O’Brien and Se- shauna Wheatle have 
explained that the effect of the Charter was to quasi- patriate the Jamaican 
Constitution given that the Charter had been passed as an Act of the 
Jamaican Parliament, reflecting both popular and political consensus on a 
local level.118 There was a political imperative for lawmakers to support the 
Charter when it came up for a final vote: the “failure to support the Charter 
carried with it the risk that opponents could be characterised as . . . prefer-
ring a system of rights protection bequeathed by the former imperial power 
to something rooted in Jamaican soil and reflecting Jamaican values.”119

The Charter codifies rights that could be described as both progres-
sive and conservative. It expands equality rights,120 formalizes the right to 
a healthy environment,121 and protects the right to vote in free and fair 
elections.122 But it also protects the death penalty and traditional mar-
riage, making both of them immune to constitutional claims under the 
Charter.123 This combination of rights has led Arif Bulkan to highlight 
the contrast it raises:  “The 2011 Charter embodies a progressive realiza-
tion of rights, precisely the kind of evolution that is expected to occur in 
a maturing society. Juxtaposed alongside these reforms, however, are a 
number of retrograde provisions that dilute previously existing constitu-
tional protections.”124
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The Charter also codifies a significant structural reform that has 
implications for the constitution’s rights and freedoms. The original con-
stitution included a derogation clause that authorized Parliament to pass 
laws that were inconsistent with the constitution’s rights and freedoms.125 
The Charter repealed that clause, formerly codified in Section 50 of the 
original constitution.126 When combined with the new menu of rights and 
freedoms, what results from this repeal is a new rights regime beyond the 
possibility of express derogation by Parliament.

The Charter was created as an amendment using the formal amendment 
rules in the Jamaican Constitution. Yet given the significant effects of the 
new Charter— to quasi- patriate the Constitution, to entrench new rights 
and freedoms that sound in local values, and to protect those rights from 
direct legislative infringement— it is appropriate to ask whether amend-
ment is the proper concept to describe the new Charter. In light of its trans-
formative impact in both law and politics, it is more accurate to say that the 
Charter dismembered the constitution’s prior rights regime.

We can likewise identify an instance of the successful dismemberment of 
a constitutional structure. In the 1990s, New Zealand changed its electoral 
system from the traditional commonwealth model of first- past- the- post to 
a modern system of proportional representation.127 Before the proposed 
reform, New Zealand’s Members of Parliament (MPs) had been elected by 
simple plurality vote in single- member electoral districts. The reform re-
quired MPs to be elected according to a combination of prioritized candi-
date rankings and proportionate votes received by a party.128 What largely 
prompted the change was dissatisfaction with the status quo: party repre-
sentation in Parliament had often failed to reflect the popular vote,129 and 
the single- party governments produced by the old system magnified legit-
imate concerns about the lack of political accountability in the unicameral 
legislature.130 The change was the culmination of more than a century- long 
effort to modernize the country’s electoral rules.131

A national vote in a binding referendum led Parliament to reform the 
electoral system. The country moved to a mixed- member proportional rep-
resentation system (MMP).132 As in the United Kingdom, New Zealand 
does not have a codified constitution. The Constitution of New Zealand 
changes principally by law and convention. The New Zealand Parliament 
was therefore able to make this significant change by a simple law. It enacted 
the 364- page Electoral Act 1993, which brought extensive electoral changes 
into law, specifically to introduce MMP, to create an Electoral Commission, 
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and to repeal the Electoral Act 1956.133 The Electoral Act 1993 also made 
significant changes to other laws, including the Constitution Act 1986, 
the Civil List Act 1979, the Remuneration Authority Act 1977, the Local 
Elections and Polls Act 1976, the Ombudsmen Act 1975, and the Public 
Finance Act 1989.134

Twenty- years since the first election was held under the new MMP, we can 
perceive significant institutional, behavioral, and policy consequences,135 
over and above its constitution- level changes. In contrast to the results 
under the old first- past- the- post system, no party has since won an outright 
majority of seats, in large part because more parties are now contesting 
and winning races under this new system.136 It is undeniable that MMP 
has had a transformative effect on the constitution. The Electoral Act 1993 
has “dramatically altered the constitutional dynamics of New Zealand” and 
“introduced more complexity and uncertainty to the process of governing” 
because it has “shifted New Zealand’s constitutional structure away from 
the streamlined hierarchy of agency relationships under a plurality electoral 
system to a structure requiring transactions between political parties for the 
exercise of political power.”137 In this light, the Electoral Act 1993 is better 
seen as a dismemberment of the structure of the country’s electoral regime 
as it existed at the time, not a simple amendment to it.

We can likewise demonstrate the dismemberment of constitutional 
identity. Several Commonwealth Caribbean constitutions have been 
dismembered in connection with the establishment of a regional court 
and the accession of individual countries to its appellate jurisdiction as 
the court of last resort. The creation of this regional court is one step in a 
larger process of regional capacity building toward the eventual recognition 
of true postcolonial independence. In February 2001, ten Caribbean states 
signed onto the Agreement Establishing the Caribbean Court of Justice, 
and another two states joined in February 2013.138 The Court enjoys both 
original and appellate jurisdiction,139 judges are appointed for the equiv-
alent of life terms until the age of seventy- two,140 the Court is given a full 
staff and a complement of officers,141 and the Court is fully financed.142 The 
Agreement was intended to give the new Court the leading role in devel-
oping a Caribbean jurisprudence without threatening the sovereignty of the 
signatory Caribbean States.143

The Agreement makes the Caribbean Court of Justice the final court of 
appeal for those countries acceding to its appellate jurisdiction. For these 
countries, the new Court replaces the Judicial Committee of the Privy 
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Council in London.144 This is a significant change in legal authority in 
the region because accession to the Court’s appellate jurisdiction severs 
one of the remaining colonial vestiges of the legal subordination of the 
Commonwealth Caribbean to the United Kingdom.

Writing before the creation of the Caribbean Court of Justice, Hugh 
Salmon captured the importance of this new institution and why the re-
gion should create it:  “The establishment of a Caribbean Court of Justice 
represents one of those defining moments which will determine our ability 
as a nation and as a region to take our destiny into our own hands.”145 
For Salmon, the Court was a necessary indigenous institution deeply 
needed in the region. He questioned why a foreign court remained in the 
Caribbean: “Can we realistically expect such jurisprudence to be fashioned 
in tune with those aspirations by a judicial body however distinguished 
which remains remote both in terms of distance and in terms of the depth of 
understanding which can only arise from local and regional moorings?”146 
He stressed that it was time to “recognize that the continued existence of 
a final Court of Appeal located outside the region is an inhibiting factor 
to the development of an indigenous jurisprudence which is more respon-
sive to the values within our society and our aims and aspirations as inde-
pendent Caribbean nations.”147

The rise of the Caribbean Court of Justice signals “the sunset of British 
colonial rule” in the region.148 When the Court exercises its appellate juris-
diction, it applies the constitution, laws, and common law of the country 
concerned.149 The new Court has the power of the last word on both civil 
and criminal matters, as well as on those concerning the interpretation of 
national constitutions.150 Many believe the Court holds great promise for 
strengthening the region.

Despite these high aspirations for the Court, only four countries have 
so far acceded to its appellate jurisdiction: Barbados and Guyana in 2005, 
Belize in 2010, and Dominica in 2015.151 Each of the four signatories 
formalized its accession either through its domestic formal amendment 
process or through the legislative process as authorized by the constitution.

In Barbados, Parliament formally amended the constitution to remove 
references to the Judicial Committee of the Privy Council and to insert the 
declarative statement that “a decision of the Caribbean Court of Justice is 
final and shall not be the subject of any appeal or enquiry in any tribunal 
or other court.”152 In Guyana, the constitution authorizes Parliament to 
pass a law authorizing the creation of a court of appeal for the Caribbean, 
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which would serve as the final court of appeal for the country.153 Parliament 
passed that law in 2004 to implement the Agreement Establishing the 
Caribbean Court of Justice and, among others things, to make the Court 
the country’s tribunal of last resort.154 In Belize, the national legislature 
adopted a constitutional amendment “to remove the Privy Council as the 
final appellate court for Belize and to replace it with the Caribbean Court of 
Justice,”155 also substituting the words “Caribbean Court of Justice” for “Her 
Majesty in Council” wherever it appeared in the Belizean Constitution.156 
Most recently, Dominica adopted a constitutional amendment in which the 
words “Judicial Committee” were deleted and replaced with “Caribbean 
Court of Justice” wherever they occurred in the constitution157 and inserted 
a rule that in no case shall an appeal “be brought from or in respect of any 
decision of the Court of Appeal to the Judicial Committee. .  .  .”158 The re-
gion awaits future national accessions to the appellate jurisdiction of this 
new Court.

These constitutional changes are more than mere amendments. Although 
reformers have approved them using the procedures of constitutional 
amendment, these changes accomplish something different from what we 
understand amendments to do. These changes deconstruct the constitution; 
they do not continue to build the constitution as it exists. They are trans-
formative alterations that simultaneously unmake the constitution while 
reorienting it toward a new direction. But this turn to a new direction does 
not promulgate a new constitution, since these alterations are formalized 
within the existing constitution. They are self- conscious efforts to un-
make colonial constitutions while retaining legal continuity with the old. 
Reformers have successfully made these constitutional dismemberments so 
far in four countries in the region. Other countries may follow.

* * *
When is an amendment more than amendment? When reformers trans-
form the constitution while seeking to retain legal continuity, whether by 
altering a fundamental right, a central structure, or a core feature of con-
stitutional identity. A change on this extraordinary scale is a constitutional 
dismemberment. It results in a constitution that is incompatible with the 
existing constitution, either in its framework, purpose, or fundamental 
presuppositions. We have seen examples of constitutional dismemberment 
in this chapter, namely in Brazil, Canada, the Caribbean, Ireland, Italy, 
Japan, New Zealand, Turkey, and the United States. We encountered sev-
eral examples of dismemberments also in the introductory chapter. These 
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dramatic constitutional dismemberments do more than a constitutional 
amendment should. Properly defined and understood, amendments have a 
circumscribed purpose: they can be corrective, reformative, elaborative, or 
restorative, but in all cases the change must remain coherent with the pre- 
change constitution.

These boundaries of constitutional amendment have implications for 
defining and identifying a constitutional amendment, for understanding 
other forms of constitutional alteration, and for designing the rules of con-
stitutional change. The most important implication in the difference be-
tween amendment and dismemberment involves constitutional design: the 
rules of amendment and dismemberment should differ in their degree of 
difficulty. Given that a dismemberment transforms the constitution beyond 
its natural bounds into an altogether new form as to rights, structure, or 
identity, the execution and legitimation of a constitutional dismemberment 
should require a greater degree of consent than a constitutional amend-
ment. In Chapter 5, the distinction between amendment and dismember-
ment will feature prominently in my suggestions for how constitutional 
designers should structure amendment procedures in order best to serve 
the interests of legal continuity, stability, and predictability in constitutional 
change.

Before we turn to designing the rules of change— where variable amend-
ment difficulty will be an important strategy for pairing the content of a 
given change with a specific procedure to approve and legitimate it— we 
must first interrogate the notion of amendment difficulty. What does it 
mean to say that a constitution is hard to amend, and how can we reliably 
compare amendment difficulty across constitutions?
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3
 Measuring Amendment Difficulty

Constitutional politics in eighteenth- century Poland and the United States 
came to a standstill for the same reason. In the United States, the Articles 
of Confederation could be amended only with the unanimous consent 
of all thirteen states.1 Predictably, amending the Articles proved impos-
sible:  every attempt failed even though constitutional reform was desper-
ately needed.2 Repeated amendment failures prompted lawmakers to call an 
extraordinary assembly to negotiate amendments to save the Union.3 Again 
facing the onerous unanimity rule to change the Articles, the Philadelphia 
Convention disobeyed the instructions it had received from the Continental 
Congress. Instead of preparing proposals for a package of amendments, the 
Convention drafted an entirely new constitution. The Convention made an-
other even more audacious move: it set the threshold for ratifying the new 
constitution much lower than had been required to amend the Articles of 
Confederation.4

Poland had its own encounter with unanimity. Members of national and 
local assemblies in the Polish- Lithuanian Republic possessed the power 
to terminate whole legislative proceedings and individual bills simply by 
exclaiming, “Nie pozwalam,” or in translation, “I will not allow it.”5 Known 
as the liberum veto, the practice was rooted in a core commitment to con-
sensus. The veto proved disruptive for governance,6 as progress became 
rarer and rarer still when the veto had been exercised.7 The liberum veto 
could in theory have been a productive tool to foster unity, but it ultimately 
proved destructive as lawmakers used the device to spoil the work of Polish 
assemblies.8 The country later abolished the practice when it adopted its 
constitution in 1791,9 only four years after the United States had replaced 
its own requirement of unanimity in constitutional amendment with a 
supermajority.10

Despite these eighteenth- century experiences in Poland and the United 
States, unanimity does not always entail impossibility. For instance, 
amending the Treaties of the European Union requires the unanimous 
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agreement of all member states.11 One might think that building consensus 
among a multinational body nearly thirty countries in the European Union 
would be more difficult than meeting the unanimity threshold among thir-
teen states under the Articles of Confederation. And yet the Treaties of the 
European Union have been amended many times,12 more frequently than 
the Articles, which have fewer veto players and a lower denominator. How 
can this be? The answer resides in an important observation that has been 
all but lost among scholars of constitutional change: codified amendment 
rules alone cannot tell us how difficult it is to amend a constitution. What 
matters just as much if not more is a combination of uncodified factors, 
including the norms of constitutional change, the nature of party competi-
tion, the intensity of political polarization, the degree of constitutional ven-
eration, and the role courts play in the amendment process.

* * *
Most who know the U.S. Constitution especially well believe it is virtu-
ally impossible to amend. Jack Balkin observes that the amendment rules 
in Article V pose “almost insurmountable obstacles to constitutional revi-
sion,”13 Sanford Levinson remarks that “Article V makes amendment ex-
traordinarily difficult if not functionally impossible,”14 and Richard Fallon 
makes the point that “even under the best circumstances” it is “nearly im-
possible to achieve significant change in our written Constitution through 
the Article V process.”15 The most prominent exception is Vicki Jackson, 
who rejects what she describes as the “myth” of the unamendability of the 
U.S. Constitution, pointing to history and the success rate of congressional 
overrides of presidential vetoes as evidence that the supermajorities re-
quired to initiate an amendment are not in fact impossible to assemble.16

Yet it is not hard to understand why many informed observers describe 
the constitution as “frozen,”17 given that its text has been rendered effec-
tively unchangeable in our current moment. Formal amendment requires 
two- thirds of each chamber of Congress to approve an amendment pro-
posal, and three- quarters of the states in turn to ratify it.18 As difficult 
as it may have been at the time of the First Congress to assemble these 
supermajorities among 59 Representatives, 20 Senators, 10 states, and no 
political parties, it is considerably harder today with 435 Representatives, 
100 Senators, 50 states, and hyperpartisan political parties.19

What makes the amendment rule in Article V so hard to satisfy is not 
just the founding design requiring supermajorities at both the proposal and 
ratification stages. The geographic expansion of the Union has exacerbated 
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amendment difficulty by quadrupling the denominator for Article V 
amendments from thirteen in the founding era to fifty since 1967. As 
Rosalind Dixon explains: “On one calculation, if one were to try to adjust 
for this change in the denominator for Article V, the functional equivalent 
to the 75% super- majority requirement adopted by the framers would in 
fact now be as low as 62%.”20 In addition, the deepening political polariza-
tion in American society in general and specifically between the two domi-
nant political parties has raised barriers to agreement in first proposing and 
ultimately ratifying an amendment on virtually any kind of constitutional 
change, from the mundane to the fundamental.21

Among those who study constitutions around the world, the U.S. 
Constitution is widely regarded as one of the most difficult to change by 
formal amendment.22 A comparison is instructive: the Indian Constitution 
has been formally amended over one hundred times since 1950, the 
German Basic Law roughly sixty times since 1949, and the South African 
Constitution around twenty times since its adoption in 1996. The U.S. 
Constitution has been formally amended only twenty- seven times in over 
two centuries— a minuscule number in light of the more than 11,000 
amendments proposed since then.23 These contrasts are startling, but nei-
ther of these measures— the number of amendments since the coming into 
force of the constitution or the historical rate of amendment failure— is an 
accurate indication of how difficult it is to amend the constitution. The most 
we can take from these two markers is that the first is a measure of amend-
ment frequency and the second of amendment success.

We are left, then, with a question: How can we know whether the U.S. 
Constitution is indeed the most difficult to amend formally in the world? 
The question may well be unanswerable. It is not even clear why the an-
swer is important nor how it can be useful for constitutional designers in 
structuring their own formal rules of change. If we could identify which 
of the world’s constitutions is the most difficult to amend, constitutional 
designers interested in making their own constitution just as rigid would be 
mistaken to believe that they could achieve the same degree of rigidity by 
transplanting its amendment rules into their new design. Importing these 
procedures alone without the larger context in which they are anchored 
would ignore a critical factor in constitutional design: the close and deter-
minative interrelationship between constitutional performance and political 
culture. We will return to the centrality of culture to measuring amendment 
difficulty, but for now it is worth noting an essential point: studies of formal 



98 Flexibility and Rigidity

amendment difficulty are insufficient and incorrect if they evaluate only the 
codified rules of change without attention to the larger political and cul-
tural contexts in which those rules are situated. So far, rankings of formal 
amendment difficulty have yet to prove their worth.

Studies of Amendment Difficulty

Without a theory of constitutional purpose or an informed view on the 
functions a constitution serves, it is no badge of honor for a country to rank 
at the top or bottom of the world’s most rigid constitutions. What amounts 
to success or failure in designing amendment rules turns on a prior ques-
tion: What good is the constitution for? As William Forbath has remarked, 
correctly in my view, “to ask whether a constitution should or should not be 
obdurate to change is less fruitful than asking what degree of obduracy or 
what degree of changeability best suits our purposes.”24 A constitution could 
appropriately be described as a failure if its purpose is to communicate pre-
sent preferences but its amendment procedure is so onerous that it is im-
possible to gather sufficient agreement from the relevant actors to keep the 
constitution current. On this measure, a constitution would be successful if 
it were as readily amendable as a statute when the circumstances called for 
change. Yet an ultra- flexible constitution like this one could be considered 
a failure on another measure. If its purpose is to protect civil rights and 
liberties from the vicissitudes of ordinary politics but the constitution is en-
trenched too weakly to resist efforts to weaken those rights and liberties, 
that constitution has failed where it matters most. Studies of amendment 
difficulty are therefore of little use unless we know considerably more than 
only where one country ranks relative to others. The constitutional values 
we prioritize over others hold the key to answering the question whether 
rigidity or flexibility makes a good constitution.

Ranking Constitutions

Rankings of amendment difficulty classify constitutions according to what 
the ranker concludes is their relative degree of rigidity or flexibility. Existing 
rankings have limited value, however, because as a group they are based, 
with rare exception, on a purely textual analysis of amendment rules. They 
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fail to pay needed attention to the informal and nontextual dimensions of 
constitutional rigidity. What results is by all appearances a clear hierarchy of 
constitutions. Yet these rankings cannot give an accurate account of com-
parative amendment difficulty. They are insufficiently complex to incorpo-
rate the uncodified indicators of constitutional rigidity.

For instance, Arend Lijphart’s influential study of thirty- six democracies 
focuses exclusively on the type of majorities required for amendment.25 For 
him, differences in voting thresholds constitute a crucial basis of distinc-
tion in measuring the difficulty of constitutional amendment.26 Lijphart 
ranks seven constitutions in the top group of amendment difficulty (scoring 
4.0) in light of their requirement of supermajorities greater than two- 
thirds: Argentina, Australia, Canada, Japan, South Korea, Switzerland, and 
the United States.27 Germany (3.5) ranks immediately behind, followed by 
fifteen countries tied (3.0) on the basis of their two- thirds requirement or its 
equivalent.28 The next group of eight countries (1.5 to 2.0) requires some-
thing between an ordinary majority and two- thirds supermajority. The last 
group requires only ordinary majorities (1.0), and includes five countries.29

In her own study, Astrid Lorenz ranks thirty- nine democracies.30 Lorenz 
draws from other studies to integrate into a single classification the voting 
thresholds, the various voting bodies, and the forums in which the votes 
occur.31 Belgium tops the list with the highest index of amendment diffi-
culty (9.5), followed closely by the United States and Bolivia (9.0), and then 
the Netherlands (8.5).32 The next three hardest to amend are tied: Australia, 
Denmark, and Japan (8.0).33 Canada is next, tied with Chile and Switzerland 
(7.0).34 The easiest constitutions to amend on her scale are the uncodified 
constitutions of New Zealand (1.0) and the United Kingdom (1.0).35

Edward Schneier has developed a similar classification based on voting 
thresholds alone.36 Schneier classifies 101 constitutions into five categories 
and a total of nineteen subcategories.37 His five main categories represent 
the voting thresholds a legislature must satisfy in order initiate a formal 
amendment:  simple majority, 60  percent, 65  percent, two- thirds, and 
75 percent.38 Schneier divides each of these five categories into one of six 
subcategories representing the methods and requirements for ratification 
(for instance, no further action, executive approval, or referendum).39 Yet 
even Schneier concedes that his classification is limited because it “glosses 
over important nuances” in formal amendment rules.40 As Schneier 
acknowledges, his classification does not reflect the full range of formal 
amendment methods:  “many constitutions provide alternative methods 
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including, most frequently, referendums. This [classification] reflects what 
I  believe to be common practice of the method most frequently used in 
each country.”41 This raises a second limitation to Schneier’s classifica-
tion: it is time bound. That one method of formal amendment may today be 
common practice does not mean that it will remain common practice in the 
future. Infrequently used methods may later become more frequently used, 
just as more frequently used methods may eventually lapse into disuse.42 
The consequence of excluding infrequently used methods of amendment 
is to fail to capture the full effect of the architecture of formal amendment 
design on constitutional rigidity. Even if Schneier had considered the en-
tirety of a constitution’s formal amendment design, his classification would 
still have been incomplete because of its failure to account for informal and 
nontextual sources of amendment difficulty.

Constitutional Rigidity

Donald Lutz has produced what is so far the leading ranking of comparative 
formal amendment difficulty.43 In the balance of this chapter, I explain and 
critique Lutz’s study but I do so for an important purpose that extends far 
beyond his ranking alone: to identify the limitations in all existing rankings 
of amendment difficulty, not just Lutz’s own, though Lutz’s study takes 
centerstage as a useful illustration of where rankings go wrong.
In his detailed study, Lutz seeks to quantify the difficulty of each discrete step 
in a given amendment process in order to estimate the relative difficulty of 
whole amendment processes. Lutz surveys amendment procedures across 
thirty- two democratic states and identifies sixty- eight possible actions “that 
could in some combination be used to initiate and approve constitutional 
amendments and that together cover the combinations of virtually every 
amendment process in the world.”44 For instance, initiating an amendment 
by an executive action is worth 0.25 units of difficulty while initiating an 
amendment in two separate votes of a unicameral legislature by a two- thirds 
majority is worth 1.75 units of difficulty.45 Lutz identifies thirty different 
initiating actions, including initiation by a specially appointed body (0.50), 
by an absolute majority in a bicameral legislature (1.25), and by petition of 
over 500,000 voters (4.00).46 Lutz does the same for the thirty- eight actions 
required to approve an amendment in his country sample, including a ref-
erendum requiring an absolute majority (1.75), the approval of a special 
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body by an absolute majority (0.65), and national legislative approval on 
two separate occasions by a two- thirds majority (1.75).47 Lutz reserves the 
lowest scores of difficulty for four different actions in an amendment pro-
cess:  one- third or fewer votes in a special body to ratify an amendment, 
one- third vote or less in a unicameral legislature to ratify an amendment, 
an election between two votes to either initiate or ratify an amendment, or 
an executive action alone to initiate an amendment (0.25).48

Aggregating the value of each discrete step in the amendment procedures 
for all of the thirty- two countries in his study yields an answer to the ques-
tion which country has the world’s most rigid constitution. According 
to Lutz, the answer is the United States, with 5.10 as its score of amend-
ment difficulty. We can calculate how Lutz arrived at this specific numer-
ical value. Under Article V,49 which codifies the amending clause in the 
U.S. Constitution, the bicameral Congress must vote by two- thirds to in-
itiate an amendment, a step worth 1.60 points toward the entire score for 
the amendment process in Lutz’s study. Next, a successful Article V amend-
ment requires at least three- quarters of the states to ratify the initiated 
amendment, a step that counts for 3.50 points in Lutz’s study. The sum of 
both parts of this Article V process amounts to the aggregate score of 5.10 
that reflects its assigned degree of difficulty for a formal amendment.50

The United States is followed next by a tie between Switzerland and 
Venezuela (4.75), then Australia (4.65), Costa Rica (4.10), Spain (3.60), and 
Italy (3.40).51 At the other end of the scale— the most flexible constitution— 
Lutz ranks New Zealand as the easiest to amend, with a degree of difficulty 
of 0.50.52 For Lutz, it is straightforward to quantify constitutional rigidity 
in New Zealand because amendment requires only one step:  approval by 
a simple majority in the unicameral legislature. In between these two ends 
of the scale— the United States at the high end and New Zealand at the 
low— Lutz situates constitutions as relatively more or less difficult to amend, 
including the French Constitution (2.50), which is more flexible than the 
Norwegian (3.35) and the Icelandic (2.75) Constitutions but more rigid 
than the Greek (1.80) and the Chilean (3.05) Constitutions.53

More Art than Science?

Lutz is clear that his index for quantifying initiation and approval steps in 
an amendment process is intended only to estimate the relative difficulty 
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of whole amendment procedures. Yet even with this disclaimer, there is 
reason to doubt the usefulness of his country rankings as providing even 
an accurate relative estimate of amendment difficulty. Later in this chapter 
in the section on “Uncodified Changes to Formal Amendment Rules,” 
I will highlight the problematic lack of attention in rankings of amendment 
difficulty— including Lutz’s own— to the many ways that formal amend-
ment rules have been changed by rules and actions unreflected in their text. 
The next chapter, “The Three Varieties of Unamendability,” will dive deeply 
into the equally problematic absence in rankings of amendment difficulty of 
any account of constitutional unamendability. For now, I note a few specific 
limitations in Lutz’s own study.

The most important problem concerns the standard Lutz uses to rank 
national constitutions. Others include the challenge of distinguishing 
major from minor constitutional alterations, the complications involved 
in accounting for uncodified changes, the insoluble problems of cultural 
and temporal specificity, and the significant interaction effects that Lutz’s 
ranking cannot track as a result of his own choices in the design of his study. 
I set aside the quite serious problem of verification: it has proven impossible 
in some cases to verify Lutz’s measurements, a problem that one scholar has 
encountered in her effort to replicate Lutz’s study.54 An additional problem 
with the study is its reliance on outdated data— outdated even at the time 
the study was originally published (in 1994) and republished (in 2006).

Begin with the most serious limitation in Lutz’s study of amendment 
difficulty. It relies on the American state experience in constitutional 
amendment to measure how rarely or frequently national constitutions are 
amended. Recall that Lutz arrives as his detailed ranking by first quantifying 
the difficulty of each discrete step in an amendment process so as then to 
aggregate these values for each given amendment rule in order calculate the 
relative difficulty of whole amendment processes. Lutz identifies sixty- eight 
possible discrete steps in an amendment process and gives each a numerical 
value representing how onerous he believes it is to complete. For example, 
approving an amendment by a three- quarters supermajority in a specially 
constituted body amounts to a difficulty of 0.90, while ratification in a ref-
erendum by at least 60 percent contributes 2.00 units of difficulty.55 Despite 
the granularity of Lutz’s study, his findings cannot be applied globally: the 
list of sixty- eight actions he observes in amendment procedures excludes 
many other actions found in the constitutions of the world.56 That Lutz does 
not identify many amendment actions we see in constitutions elsewhere 
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makes it impossible to use his original quantification of amendment actions 
reliably to expand his study beyond the thirty- two countries he chose.

Here is the more serious problem with using the American state experi-
ence as his baseline. American subnational constitutions differ from national 
constitutions in meaningful ways that matter for how we understand con-
stitutional amendment. As Lutz himself recognizes, state constitutions are 
significantly shorter in their lifespan, longer in words, and more frequently 
amended than the U.S. Constitution.57 These differences between American 
state constitutions and the U.S. Constitution cannot be overstated. There are 
important reasons for the relative flexibility of state constitutions— reasons 
that reflect a unique understanding of state constitutionalism.58 For one, 
constitutional change in the states is more likely to occur formally through 
amendment or replacement than informally through constitutional in-
terpretation and political practice. And state constitutions are moreover 
much more detailed than the U.S. Constitution, making it more likely that 
they will be amended than a shorter more generalist constitution would 
be. It risks distorting results to use data from American state constitutions 
to quantify discrete amendment procedures in order to then apply those 
values in measuring the difficulty of whole national amendment rules.

Another problem derives from Lutz’s choice to exclude alternative 
amendment procedures from his measurements. For constitutions that 
codify more than one amendment procedure, Lutz chooses to measure only 
one of these multiple procedures, and that single measurement is taken 
to represent the amendment difficulty for the entire constitution. As I ex-
plain in the section to follow on “The Missing Case of Canada,” this choice 
ignores the significant interaction effects that take hold among multiple 
amendment procedures and that in turn may exacerbate amendment diffi-
culty. The consequence is devastating for the reliability of Lutz’s ranking as 
to those constitutions that codify more than one amendment procedure— 
including Austria, France, India, Switzerland, and the United States, to 
name just a handful of countries from his sample— and also as to the relia-
bility of their measured rigidity relative to themselves and to each and every 
other constitution in his study.

We can illustrate an additional limitation with reference to the 
Constitution of New Zealand, the one ranked as most easily amendable in 
Lutz’s study.59 Since only a simple majority vote in the country’s unicameral 
legislature is needed to amend the constitution, it seems obvious to Lutz 
that this procedure poses the lowest bar to a constitutional change. This 
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could well be true, particularly where one political party holds a dominant 
majority in the country’s parliamentary system. The fusion of executive and 
legislative powers coupled with the traditions of responsible government 
and cabinet solidarity smooth the path toward constitutional reform in a 
majority government setting, with virtually no meaningful opposition to 
stand in the way. But it is equally true that a minority government could 
generate gridlock not unlike what is possible in presidential systems whose 
interlocking web of institutional checks can bring to a halt any serious effort 
to pass both ordinary and constitutional laws.60 I address this possibility and 
its effect on amendment difficulty in the next chapter on unamendability, 
specifically in the section on constructive unamendability.

Four additional problems all involve realities that are downright diffi-
cult to quantify. The first, which I describe in the next chapter, concerns the 
barrier that constitutional veneration raises for formal amendment. Where 
there is a strong culture of reverence for the codified constitution, reformers 
determined to alter the codified constitution must contend not only with 
the formal amendment thresholds but they must also navigate the under-
current of popular resistance to the very idea of altering the constitution. 
The second is related to the problem canvassed in the Introduction to this 
book: how to distinguish “big” changes from “small” ones. Lutz’s study does 
not indicate which alterations he credits as important and transformative, 
and which ones are more accurately seen as housekeeping measures. In 
other words, an amendment to move the date of the president- elect’s in-
stallation would be treated the same as a major reform to change the gov-
erning system from parliamentary to presidential. If Lutz found a way to 
account for multiple amendment procedures, this would at least partly ad-
dress the problem of distinguishing amendments according to their impor-
tance. Third, Lutz cannot account for the problem of temporal variability in 
constitutional rigidity. A constitution may today be difficult to amend but 
in the past in may have been, or in the future it may become, much easier 
to amend— despite there being no change to the formal amendment rules 
themselves. I discuss this problem in significant detail in this later chapter 
in the section on “Temporal Variability in Amendment Difficulty.”

The fourth additional problem is the perennial challenge of uncodified 
constitutional changes. Because Lutz focuses exclusively on formal 
amendments, he misses the vast universe of change that occurs by con-
stitutional interpretation, by political practice, and in our evolving 
understandings of the constitution— changes that may sometimes be 
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more substantial than textual alterations. Lutz of course recognizes that 
constitutions change informally in these ways: for him, the higher the de-
gree of constitutional rigidity, the higher the rate of judicial review, the im-
plication being that courts will update the constitution by interpretation 
in the face of a rigid constitution that makes formal amendment impos-
sible.61 And yet we know that even constitutions with a low degree of ri-
gidity can nonetheless invite a high rate of judicial review and, conversely, 
that constitutions with a high degree of rigidity can still exhibit a low rate of 
judicial review.62 The relationship between amendment and interpretation 
appears to be more complicated than Lutz acknowledges, a further limita-
tion in his study of amendment difficulty.

The Missing Case of Canada

There is yet another reason to question the usefulness of Lutz’s ranking: it is 
incomplete. The sample of chosen countries is appropriately cross- regional, 
ranging from Argentina to Portugal, and from Botswana to Sweden. But 
the study is limited to fewer than three dozen constitutions. Such a limited 
sample would be understandable if his study gave close scrutiny to the larger 
political and cultural contexts of amendment, the historical forces that drive 
or redirect formal constitutional change, and the changing configurations 
of political coalitions needed to meet the constitution’s amendment rules. 
Yet Lutz’s ranking does none of these, nor does any other large ranking of 
amendment difficulty.

The Most Difficult Constitution to Amend?

Canada is one of the many countries excluded from Lutz’s ranking. To be 
fair, Lutz concedes that he has left out several important countries whose 
relative constitutional rigidity is worth measuring, including not only 
Canada but Israel and the United Kingdom as well. He explains why with 
admirable honesty: “The problem in each of these three cases lies in deter-
mining what has constitutional status.”63

The formal amendment rules codified in the Constitution of Canada re-
flect many of the features that are associated in Lutz’s ranking with amend-
ment difficulty, either by causation or correlation. Had Lutz measured the 
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amendment difficulty of the Canadian Constitution using his own methods, 
he would have found that it ranks near or above the U.S. Constitution. This 
would have been an important discovery on its own because it would have 
called into question what appears to be a global presupposition that the U.S. 
Constitution is the most difficult in the world to amend.

The Canadian case is important because it highlights several limitations 
in the methodological choices behind Lutz’s ranking. As Lutz explains, 
what makes his comparative inquiry challenging with respect to Canada 
is the difficulty of identifying what precisely constitutes an amendment. 
A  textualist definition of a formal amendment— an alteration to the con-
stitutional text— would map comfortably onto a master text constitutional 
regime governed by a codified constitution. But Canada does not have a 
master text codified constitution. It has a partially codified and uncodified 
constitution that operates differently from the conventional model of a 
master text regime like the United States. Some parts of the Constitution 
of Canada are codified— making it seem like a master text constitutional 
regime— but others are written yet disaggregated, and still others are alto-
gether unwritten. This makes it hard to identify the complete universe of 
what possesses constitutional status, and in turn to identify when a change 
requires recourse to the procedures of formal amendment. But it is not im-
possible to apply Lutz’s own metrics to count the number of events that 
have amounted to a constitutional amendment in Canada since the coming 
into force of the Constitution Act, 1982.64

We must turn first to the codified portion of the Constitution of Canada. 
It clarifies much of the conceptual difficulty Lutz encountered in trying to 
identify what counts as “constitutional” in Canada. The Constitution Act, 
1982 codifies a list of the items that comprise the Constitution of Canada, 
and we might in turn identify an amendment according to any change 
brought to any item enumerated on this list. Yet even this clarification is 
also something of a complication because the very same list suggests that it 
is a nonexhaustive enumeration. The key word, reproduced below from the 
Constitution Act, 1982 is “includes,” which suggests that other items form 
part of the Constitution of Canada though are not identified in its text:

The Constitution of Canada includes
 (a) the Canada Act 1982, including this Act;
 (b) the Acts and orders referred to in the schedule; and
 (c) any amendment to any Act or order referred to in paragraph (a) or (b).65
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The “Constitution of Canada,” then, consists of the Canada Act 1982, a 
law passed by the Parliament of the United Kingdom.66 It also consists of 
the Constitution Act, 1982 and the Constitution Act, 1867, which created 
Confederation at the founding of what we know today as Canada.67 It also 
includes a long list of acts and orders identified on a separate schedule 
appended to the Constitution Act, 1982. And finally, it consists of an amend-
ment to any to these items. This enumeration also comprises items that 
are by incorporation included in the Constitution of Canada, for example 
declarations of values and other commitments in the Constitution Acts, 
1867 to 1982, in particular the preambular statement in the Constitution 
Act, 1867, which states in part that Canada shall have “a Constitution sim-
ilar in Principle to that of the United Kingdom.”68 This incorporates by ref-
erence the fundamental constitutional principles of the United Kingdom 
into the Constitution of Canada, though the commitment reflected in 
the “Similar- in- Principle” Clause was superseded at least in part with the 
coming into force of the Constitution Act, 1982.

Identifying what is “constitutional” gets us only part of the way to de-
termining what is an amendment in Canada. Alongside the substantive 
question— what is constitutional?— we must also answer the procedural 
question— how do we displace an existing constitutional rule or create a 
new one?— in order to get closer to finding for Canada the value associ-
ated with its amendment difficulty on Lutz’s scale of constitutional rigidity. 
The answer to the procedural question resides also in the Constitution 
Act, 1982. We will see that Canada has more than one numerical value for 
amendment difficulty— a possibility that neither Lutz’s ranking nor any 
other satisfactorily addresses, and that furthermore deepens the complexity 
in accurately measuring amendment difficulty.

Alternative Amendment Procedures

The Constitution Act, 1982 codifies several different, mutually exclusive 
amendment procedures, and each is usable only in connection with specific 
parts of the constitution.69 Consider first the default multilateral amend-
ment procedure in Section 38.70 This procedure has been successfully used 
only once.71 It requires approval from both houses of Parliament and at least 
two- thirds of the provinces representing at least half of the total provincial 
population.72 This procedure is expressly identified as the “general” default 
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procedure that must be used to amend all rules and principles not otherwise 
entrenched under one of Canada’s four other amendment thresholds, and it 
also serves as the designated threshold for specifically enumerated items, 
including provincial representation in the Senate, senatorial powers and 
elections, and the creation of new provinces.73 Under Lutz’s index, Canada’s 
general default multilateral amendment procedure would score 4.50— the 
sum of 1.00 for parliamentary approval and 3.50 for provincial approval74— 
good for fourth on his cross- national ranking of amendment difficulty.

But Lutz’s index does not account for alternative amendment thresholds 
nor does it recognize escalating amendment thresholds. The U.S. 
Constitution, for instance, codifies an alternative amendment threshold 
authorizing two- thirds of state legislatures to petition Congress to call a con-
stitutional convention where amendments will be proposed and later sent 
to the states for ratification.75 This alternative amendment threshold would 
score 6.50 on Lutz’s scale, by far the highest of all national constitutions 
in his sample.76 Yet because the United States has never used this proce-
dure, Lutz does not measure it. He instead determines that “we can use the 
lower figure unless or until the more difficult procedure is ever used.”77 This 
choice obscures the possibility that the nonuse of this alternative amend-
ment threshold may itself be the consequence of its perceived amendment 
difficulty.

The choice to exclude alternative amendment thresholds has implications 
for measuring amendment difficulty in Canada. Alongside the default 
multilateral amendment threshold, which is no doubt difficult to sat-
isfy, Canada codifies an even harder threshold requiring approval in both 
houses of Parliament and in each and every provincial assembly.78 This una-
nimity procedure has not once been successfully used since it was codified 
in the Constitution Act, 1982. The constitution requires reformers to satisfy 
this procedure to amend its most important rules, including its structure 
of formal amendment rules and the monarchy, as well as provincial rep-
resentation in the House of Commons and the Senate, the use of English 
or French, and the composition of the Supreme Court of Canada, the last 
three subject to related but lesser matters amendable by another specially 
designated lower threshold.79 On Lutz’s scale, this unanimity threshold 
would score 5.00 for amendment difficulty: the sum of 1.00 for parliamen-
tary approval and 4.00 for unanimous provincial approval. This would place 
Canada at a very close second to the United States (5.10) on Lutz’s index of 
difficulty.
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Yet the structure of Canada’s formal amendment rules is even more 
complicated than the default multilateral and unanimity procedures sug-
gest. The country’s escalating structure of formal amendment creates three 
more amendment thresholds, for a total of five. The Constitution of Canada 
codifies a narrow federal unilateral amendment procedure authorizing 
Parliament to amend its internal constitution and matters of federal ex-
ecutive government.80 Lawmakers may not use this procedure to amend 
matters expressly assigned to another more difficult amendment proce-
dure.81 This federal unilateral amendment procedure has been used suc-
cessfully three times.82 On Lutz’s scale, it would score 1.00 for amendment 
difficulty.

The Canadian Constitution also codifies a regional amendment rule 
requiring both houses of Parliament and the assemblies of one or more 
provinces affected by a given amendment each to agree by majority resolu-
tion.83 This procedure may be used only for regional matters whose subject 
concerns “one or more, but not all, provinces,” for example an amendment 
relating to provincial boundaries.84 It has been used seven times, more than 
any other amendment procedure,85 and not necessarily for insignificant 
matters. This regional amendment procedure would score 3.00 on Lutz’s 
scale, well above the national average level of rigidity on his scale (2.50).86

The final amendment procedure authorizes provinces to use the unilat-
eral provincial amendment procedure to amend their own constitutions. 
This procedure requires only a simple majority of the provincial assembly.87 
Provinces may use this procedure to amend all matters related to provincial 
government that are not otherwise expressly assigned a higher amendment 
threshold.88 This threshold would score 0.50 on Lutz’s scale.

It would misunderstand the study of amendment difficulty to insist that 
the scores of all five amendment thresholds must be aggregated in order to 
arrive at the true measure of Canada’s amendment difficulty. But it would 
also misunderstand amendment difficulty to do what Lutz and others have 
done in their own rankings: to measure only the highest threshold that is 
ever actually used in order to quantify a constitution’s rigidity. This approach 
neglects the possibility that Canada’s escalating amendment thresholds are 
less complementary than competing, and that the uncertainty they gen-
erate as to which amendment threshold ought to be used for a particular 
constitutional change is itself a feature that aggravates amendment diffi-
culty. Indeed, we have recently seen evidence of reformers exploiting the 
Canadian Constitution’s uncertainty as to which amendment rule applies 
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for changes to senatorial selection. Incumbents ultimately and unsurpris-
ingly chose to use the lower federal unilateral amendment threshold in-
stead of the more onerous default multilateral amendment threshold.89 
This complex design of Canada’s formal amendment rules may in fact dis-
courage reformers from pursuing constitutional change through the normal 
channels of formal amendment and instead drive them to seek unconven-
tional and irregular methods of informal amendment to update the consti-
tution.90 The point here is that the complexity of whole formal amendment 
design packages may itself be a significant source of amendment difficulty 
that has so far not been quantified in studies of constitutional rigidity.

Cultures of Amendment

The difficulty of amendment is a function of more than the formal amend-
ment rules themselves. In some cases, the cultures of constitutional poli-
tics may predominate over the formal amendment rules, leading reformers 
to disregard the codified constraints on their conduct. In other cases, the 
particular configuration of power and politics in society may yield new 
methods of constitutional change that circumvent or even defy the rules of 
textual alteration. In still other cases, the cultures of constitutional politics 
do not alter the rules of change themselves but they instead shape how and 
when those rules are used, if ever at all.

It is difficult enough to measure amendment difficulty drawing only 
from the formal amendment rules themselves. As Tom Ginsburg and 
James Melton have observed in their own study of constitutional rigidity, 
the “development of a cross- national comparative indicator of amendment 
difficulty [is] quite challenging, and perhaps even impossible, as a theoret-
ical matter.”91 But to account for whether and how culture exacerbates or 
assuages constitutional rigidity is an altogether more onerous enterprise 
that rankings of amendment difficulty have yet to incorporate into their 
findings. The reason, Ginsburg and Melton explain, is that “certain societal 
attributes” have a greater effect than institutions— voting thresholds and 
actors— in determining the ease or difficulty, or frequency or rarity, of con-
stitutional amendment.92 Ginsburg and Melton group these political and 
social attributes into a category they call “amendment culture,” which they 
define as “the set of shared attitudes about the desirability of amendment, 
independent of the substantive issue under consideration and the degree 
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of pressure for change.”93 They use a proxy for measuring amendment cul-
ture in a given jurisdiction:  for them, it is “the rate at which a country’s 
previous constitution was amended.”94 Since most countries have at least 
once replaced their constitution, they believe they can identify amendment 
culture in this way because their “basic intuition is that attitudes toward 
amendment will be expressed through amendment practices, and that these 
attitudes will endure in the form of norms that outlast any particular set of 
institutions.”95 In response to the obvious objection— what about countries 
with only one constitution?— they have taken the following position:  “for 
countries’ first constitutions, we assign the measure a value of zero, since 
the amendment culture is unknown.”96

Ginsburg and Melton have enriched our understanding of amendment 
difficulty with this study. Their claim is generally testable, it is intuitively at-
tractive, and it helps explains patterns in modern constitutional change. Yet 
it is possible to refine Ginsburg and Melton’s claims.

I have observed three types of amendment cultures, each with dif-
ferent kinds of observable effects on the difficulty of constitutional change. 
Amendment culture can accelerate, redirect, or incapacitate formal amend-
ment in a given jurisdiction. I  illustrate each of these three amendment 
cultures in this section, but a word on each is useful now to situate them 
as distinguishable effects of amendment culture. One effect of amendment 
culture is to accelerate constitutional change by formal amendment, a re-
flection of a political or cultural inclination toward, or acceptance of, formal 
amendment as an appropriate vehicle of constitutional change. This is evi-
dent in some African countries and some American states. A second effect 
of amendment culture is to redirect constitutional change by formal amend-
ment toward other forms of change, indicating a political and social cul-
ture that is reluctant to engage the formal amendment process. We can see 
this type of amendment culture in Japan. A third effect of amendment cul-
ture is to incapacitate the amendment process. Here, political and cultural 
forces combine with codified rules to create an even higher bar for formal 
amendment, making it virtually impossible to pursue the codified path of 
constitutional change. Canada and some countries of the Commonwealth 
Caribbean illustrate this type of amendment culture, the result of which is 
to halt the amendment effort before it even begins.

Quite apart from its effects on exacerbating or relaxing amendment dif-
ficulty, amendment culture may have other effects that are either unrelated, 
indirectly related, or not principally related to amendment difficulty. For 
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instance, amendment culture may shape and constrain how changes are 
made to the constitution. We can observe one effect of amendment culture 
where constitutional changes are by custom made by replacing the consti-
tution altogether, whether the resulting changes are large or small. Rather 
than accelerating or redirecting amendment, and rather than incapacitating 
amendment altogether, what we see in this context, for example in Haiti 
and the Dominican Republic, are new governing coalitions creating new 
constitutions without involving the challengers— a power play in which 
“parties do not invest in negotiation, and constitution making becomes an 
all or nothing proposition,” ultimately leading “to a self- reinforcing pattern 
of constitutional death.”97 We can also perceive another kind of amendment 
culture that favors more large- scale reforms over minor changes. In South 
Korea, for example, the common practice has been to use the amendment 
procedure for transformative changes that effectively replace the constitu-
tion but are nonetheless understood as amendments. I focus in this section 
only on the three categories of amendment culture that have a direct impact 
on amendment difficulty, but I note, importantly, that amendment culture 
can exercise real influence on planes other than amendment frequency.

Amendment Culture as Acceleration

Begin with a question:  What explains that the Spanish Constitution has 
been amended only twice in its forty- year history, while many younger 
constitutions have been amended many times more? One answer could be 
that the dominant political party in a country with a younger and more fre-
quently amended constitution commands an amendment supermajority 
that exceeds the amendment threshold, giving the party free rein to do as 
it wishes. Another could be that polities with more frequently amended 
constitutions have faced a number of peculiar shocks, and lawmakers man-
aged to reach agreement on those many occasions when an amendment 
was thought necessary to provide a needed fix. Still another reason could be 
that amendment culture in high- amendment countries recognizes amend-
ment as a change vehicle that is not undermined by frequent resort to it. 
This amendment culture credits formal amendment as an appropriate if not 
expected exercise of governance, the consequence being that amendment 
is likely often to occur. What results is a culture in which amendment fre-
quency is accelerated relative to other jurisdictions.
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We notice this amendment culture in some African countries: the 1996 
Constitution of Equatorial Guinea has been amended at least twenty- three 
times, the 1991 Constitution of Gabon at least seventy- nine times, and the 
1977 Tanzanian Constitution at least one hundred times.98 Charles Fombad 
has shown that accelerated amendment is not without substantial costs to 
stability in the regime: “One of the major causes of political and constitu-
tional instability during Africa’s first three decades of independence was 
caused by the ease with which post- independence leaders subverted con-
stitutionalism by regularly amending constitutions to suit selfish political 
agendas.”99 For Duncan Okubasu, this acceleration in amendment culture 
reflects a misuse of constitutional politics that degrades the constitution 
into something more akin to a statute. He attributes amendment accel-
eration in some African countries to “a failure of normal politics and an 
attendant use of constitutional politics in normal politics,” where constitu-
tional politics are “appropriated by the ruling elites such that a constitution 
is important as formally legitimising a regime and also for thwarting threats 
toward the regime.”100 Okubasu observes that constitutions in some African 
countries “are seen to endure to the extent that they serve only one polit-
ical regime or players.”101 As policy- programmatic institutions rather than 
charters of shared transpartisan national purpose, these constitutions are 
often changed using procedures that are “trivialised just as that of electing 
political leaders,”102 the trivialization being the result of “seeking ordinary 
partisan assurances” and “essentialising constitutional change in political 
party’s manifestos.”103 The costs of using the procedures of constitutional 
change to secure advantages in normal politics are evident in efforts across 
the region to use the formal amendment process as a sword in political 
battles.104

A similar culture of frequent recourse to amendment exists in American 
states. Historically, American state constitutions have been amended over 
7,500 times, amounting on average to 150 amendments per state.105 This 
paints an unmistakable contrast with the U.S. Constitution, whose average 
annual amendment rate is an exceedingly low 0.07, while the average across 
all American state constitutions is 0.35, higher than the average of 0.21 
for national constitutions around the world.106 A  culture of high amend-
ment frequency prevails among at least a certain group of American states 
and remains strong even in the face of formally onerous amendment 
procedures. State constitutions in Alabama, South Carolina, and Texas, 
for instance, are among the most amended constitutions, yet their formal 
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amendment procedures seem particularly difficult to satisfy in terms of the 
thresholds they require.107 Even states that have reformed their amend-
ment rules specifically to complicate formal amendment have found their 
efforts overwhelmed by the prevailing culture of frequent amendment. 
John Dinan notes that “even after some states changed their amendment 
rules in an effort to limit use of these processes, these states continued to 
adopt amendments at a high rate, presumably because residents are prone 
to view amendments as an appropriate means of bringing about changes 
in governance.”108 The extent to which amendment is treated as a means 
to govern the daily affairs of government and the people, to structure how 
public institutions work, and to express the deepest values of the polity are 
the keystones for understanding the differential frequency of constitutional 
amendment between American states and the United States.

The relative flexibility of state constitutions reflects the special character 
of American state constitutionalism.109 Subnational constitutional practice 
in the United States is more likely than its federal equivalent to involve 
constitutional amendment. As Alan Tarr has explained, “one of the most 
striking features of state constitutional politics is the tendency to pursue 
constitutional change through formal mechanisms of constitutional 
change, through amendment or replacement of the constitution, rather 
than through litigation.”110 State constitutions more closely track the po-
litical culture of the governing coalition, which may lead to more frequent 
constitutional changes.111 But state constitutional amendment frequency 
should not be mistaken for amendment triviality:  state constitutions are 
often the site of serious debate on amendments to government powers and 
the scope of rights.112 State constitutions are also more detailed than their 
national counterpart, since they must deal with the day- to- day govern-
mental functions of health, safety, and welfare; they are also more compre-
hensive than the national constitution because the states retain all residual 
powers not delegated to the national government.113 This helps at least 
partly to explain the higher amendment rates for state constitutions since 
usually it is the case that the longer a constitution is the higher its amend-
ment rate will be.114 More broadly, John Dinan’s historical analysis of the 
development and evolution of processes of formal constitutional change in 
American states has revealed two points of note: first, state constitutional 
designers sought to create flexible constitutions to allow lawmakers to re-
spond to needs that would inevitably arise over time; and second, state 
constitutional designers believed the very process of constitutional change 
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would produce salutary benefits for active, informed, participatory, and 
peaceful citizenship.115

Amendment Culture as Redirection

In his study of amendment difficulty, Lutz ranks the Japanese Constitution 
among the top ten most rigid constitutions.116 The Japanese Constitution 
certainly seems hard to amend in light of its three steps prescribed for 
amendment: a supermajority vote in each of the houses of the national leg-
islature to initiate an amendment; a majority vote by referendum to ratify 
the proposal; and, once ratified, final promulgation by the emperor.117 
Yet the Japanese Constitution— not once amended since its promulgation 
in 1946— might rank even higher after accounting for culturally specific 
factors, perhaps even as high as displacing the United States from Lutz’s top 
spot. If Ginsburg and Melton are right to suggest that we can quantify a 
country’s amendment culture by proxy according to the rate at which the 
previous constitution in that jurisdiction was amended,118 then we ought 
to look to Meiji Constitution, the predecessor to Japan’s current constitu-
tion. Both constitutions have the same amendment rate: neither the Meiji 
Constitution nor the current one has ever been formally amended in the 
ordinary course of constitutional politics.119 In fact, the only amendment 
in Japanese history is the current constitution, itself adopted under military 
occupation as a formal amendment to the old Meiji Constitution.120

But what is significant about the Japanese case is not the infrequency of 
constitutional change. In fact, the constitution has changed over time, and 
quite dramatically, only its evolution has occurred outside of the formal 
amendment process. Japanese constitutional politics reflect an amendment 
culture that de- emphasizes formal amendment in the repertoire of legal and 
political governance. The effect of this amendment culture is to redirect con-
stitutional change from formal to informal mechanisms. In Japan, the task 
of amendment has been redirected to interpretation, whether by the judi-
ciary, whose conservative political culture has meant very few invalidations 
of executive and legislative action,121 or by the Cabinet Legislation Bureau, 
an executive organ that advises lawmakers on the constitutionality of laws 
and regulations.122 Shigenori Matsui makes the point that “despite re-
peated calls for total revision or the enactment of a Constitution,”123 these 
options are effectively off the table because “almost every reform could be 
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accomplished by means of constitutional interpretation.”124 In the end, he 
writes, “it is doubtful that any constitutional amendment is actually neces-
sary.”125 I discussed this point in Chapter 2 in connection with the informal 
reform of Article 9 of the Japanese Constitution.

The Japanese case is not unique in pushing constitutional change away 
from formal means to informal ones. All jurisdictions with a codified consti-
tution experience some form of informal change; this is an inevitable reality 
in the dynamics between codification and the political forces that at once 
sustain, contest, and interact with the institutions created and regulated by 
the formal constitution. Yet there is something different about the Japanese 
case in what appears to be a cultural reluctance to engage the formal pro-
cess of amendment. This is no doubt related historically to the origins of the 
constitution, whose central feature is the Peace Clause imposed by force of 
conquest as a permanent reminder of the penalty of defeat.126 Indeed, as 
soon as the Japanese Constitution came into force after the Second World 
War, lawmakers mounted efforts to amend it to remove the stain of sur-
render, but each attempt failed, as have all others since.127

Amendment Culture as Incapacitation

A different phenomenon is evident in Canada and in some countries of 
the Commonwealth Caribbean: amendment culture as an incapacitator of 
formal change. Begin with the Commonwealth Caribbean. Despite formal 
amendment rules that make their constitution flexible relative to others— 
for instance by authorizing formal amendment with a simple majority in 
a referendum or by qualified legislative majorities— constitutional amend-
ment in the region has often defied the conventional expectation that a 
low amendment threshold will yield more frequent amendment. As Derek 
O’Brien explains, these flexible constitutions have remained largely un-
changed because agreement on amendment remains difficult to achieve, 
even at the modest thresholds formally required by the constitution.128 The 
reasons why involve what Ginsburg and Melton suggest fall into the cate-
gory of amendment culture. First, O’Brien explains, the conservative po-
litical culture in the region has bred a reluctance to tinker with inherited 
institutions, and it has reinforced a fondness for the constitutional text it-
self.129 Second, it has been difficult for political parties to achieve the con-
sensus necessary for amendment, both because of the “political tribalism 
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and adversarialism” that now appears to be part of the DNA of ordinary and 
constitutional politics, and also because of institutional incentives that force 
upon political actors a “winner take all” approach to elections and govern-
ance.130 A third reason, according to O’Brien, is most fascinating of all: in 
the face of a low threshold for constitutional amendment, political actors 
have moderated themselves in how aggressively they have pursued consti-
tutional reform even where they could have achieved it. The best example of 
this phenomenon in the region is the self- imposition of an unwritten refer-
endum requirement for amendment even where the constitution does not 
require it.131 Amendment has accordingly become harder. Amendment cul-
ture, then, can have the effect of incapacitating formal amendment, as we 
sometimes see in certain countries in the Commonwealth Caribbean.

For a stronger form of amendment culture as an incapacitator of formal 
change, return now to the Canadian Constitution. Judging only ac-
cording to its codified rules of amendment, the constitution appears by 
the supermajorities it requires for major constitutional changes to be ter-
ribly difficult to amend formally. But we need not know much about the 
design of the country’s formal amendment rules to appreciate how hard it 
is to successfully amend the constitution. The country’s modern political 
history exposes much of what we need to know to arrive at that conclu-
sion. From Patriation to the Meech Lake and Charlottetown Accords, and 
more recently to the stalled efforts to amend the constitution to codify 
new rules for senatorial appointment, the evidence points to one undeni-
able truth: amendment culture in Canada has for now incapacitated major 
constitutional amendment. The formal amendment process is frozen for 
all changes that must be made using the default multilateral procedure in 
Section 38 or the unanimity procedure in Section 41. Constitutional re-
form today in Canada requires constitutional actors to perform impossible 
heroics in order to overcome decades of high- stakes amendment failures.

Jamie Cameron gives the best diagnosis of Canada’s modern amendment 
culture, which in her view is tied to the country’s earliest beginnings and 
its slow progress toward independence. According to Cameron, nontextual 
sources make amending the Canadian Constitution more onerous than its 
textual rules suggest:

It is instructive that Part V’s amendment rules place Canada at the ex-
treme end of the spectrum of textual rigidity, but perhaps more telling that 
a textual measure dramatically understates the obstacles to constitutional 
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change. In principle, textual singularity is incomplete as a measure of 
amendment rigidity because it fails to validate a host of non- quantifiable 
elements— including situational or factual rigidities— which play a deter-
minative role in enabling and disabling constitutional change.132

For Cameron, the first and most important constraint on constitutional 
amendment in Canada is not the difficulty of meeting exacting thresholds 
of approval but rather the absence of formal amendment rules at the 
country’s beginnings.133 The founding Constitution of Canada— the British 
North America Act, 1867, since renamed the Constitution Act, 1867— did 
not codify rules for its own amendment. With few exceptions, the power 
to amend the Constitution of Canada belonged to the Parliament of the 
United Kingdom.134 From 1867 through 1965, the Parliament of the 
United Kingdom amended the Constitution Act, 1867 a total of twenty- two 
times.135 Some amendments were relatively minor, for example, the repeal 
of obsolete provisions in the original document.136 Some were relatively 
more important, including amendments to extend the life of the wartime 
Parliament,137 to grant legislative representation in Parliament to territo-
ries,138 or to change the tenure of office for judges.139 And some introduced 
fundamental changes to the country, for instance, the creation of new prov-
inces.140 But all of these amendments, whether substantial or not, were 
made in the same way: by formal constitutional change outside Canada. It 
took more than one century after Confederation for Canada finally to ac-
quire formal amendment rules that would allow domestic lawmakers to 
amend the Canadian Constitution on their own.

The quest to design a homegrown package of formal amendment rules 
for Canada took well over one dozen failed efforts before arriving at an 
agreement among the many actors in this federation.141 But the ultimate 
resolution could not overcome what Cameron has called the country’s many 
“legitimacy gaps,”142 dug and deepened in the years since Confederation. 
From regional conflicts among provinces, to tensions between the national 
and provincial governments, to justified vindications from Canada’s many 
peoples and the communities with which they identify, all of these were 
sharpened in the attempts to negotiate a set of amendment rules. But what 
was being negotiated, Cameron explains, was more than just the country’s 
foundational amendment rules. It was “an exercise in defining the nation’s 
sovereignty,” one that barely succeeded and remains fragile to this day be-
cause it emerged from “circumstances of deeply divergent conceptions of 
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constitutionalism” that many continue to believe have yet to be properly 
validated by and in law.143 What results, as I explain in the next chapter, is 
a fierce unwillingness on the part of aggrieved political actors to recognize 
the legitimacy of the constitutional rules of change, which in turn yields an 
incapacitating constructive unamendability of the constitution. The discus-
sion on constructive unamendability will explain in detail how amendment 
culture can incapacitate the process of formal amendment.

Temporal Variability in Amendment Difficulty

Just as major formal amendment has become virtually impossible today 
in Canada, the pace of formal amendment in the United States has for 
now slowed to zero. The last formal amendment in the United States was 
ratified almost thirty years ago in 1992, two hundred years after James 
Madison first introduced it and Congress approved it.144 This Twenty- 
Seventh Amendment prohibits congresspersons from raising their own 
salary without public input.145 The Twenty- Sixth Amendment, the next- 
most recent amendment ratified twenty years earlier in 1971 in the Vietnam 
War period, fixes the voting age in federal and state elections at eighteen 
years old, the same age at which the military draft applies.146 Prior to 1970, 
formal amendment appears to have been more frequent:  there were four 
amendments from 1934 to 1970, six from 1871 to 1933, and fifteen from 
1789 to 1870.

Amendment Failure in the United States

There have been several failed efforts to amend the constitution in recent 
years. But only the Equal Rights Amendment came close to becoming 
reality. Proposed by Congress in 1972 and ultimately declined by the 
states,147 the amendment read in part that “equality of rights under the 
law shall not be denied or abridged by the United States or by any State 
on account of sex.” Ruth Bader Ginsburg, then a recently tenured pro-
fessor at Columbia Law School later appointed in 1993 to the Supreme 
Court of the United States, wrote one year after the proposal of the Equal 
Rights Amendment that “only those who have failed to learn the lessons 
of the past” can accept the argument that the amendment is superfluous 
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to the Equal Protection Clause of the Fourteenth Amendment.148 Still 
today years after its defeat, Ginsburg believes it is necessary to adopt the 
amendment: “I’d like to see in the Constitution a statement that men and 
women are people of equal citizenship stature. I’d like to see an equal 
rights amendment in our Constitution.”149 Shortly after the defeat of the 
Equal Rights Amendment, Stephen Carter remarked that “in the 1980’s, 
Article V is very nearly a dead letter.”150 Bruce Ackerman has made a 
similar observation, describing Article V as an “obsolescent obstacle 
course”151 and interpreting the defeat of the amendment as “a signal that 
Article V will no longer play a meaningful role in the country’s constitu-
tional development.”152

This is not a new perspective on the difficulty of successfully using 
Article V.  Writing in 1885, Woodrow Wilson suggested just how hard it 
was to amend the constitution in his time when he compared the popular 
urge forming behind a revolution with what the constitution required for 
a constitutional amendment: “It would seem that no impulse short of the 
impulse of self- preservation, no force less than the force of revolution, can 
nowadays be expected to move the cumbrous machinery of formal amend-
ment erected by Article Five.”153 One hundred years earlier at the adoption 
of the constitution, John DeWitt doubted whether it would ever be pos-
sible to amend the constitution using Article V: “[W] ho is there to be found 
among us, who can seriously assert, that this Constitution, after ratification 
and being practiced upon, will be so easy of alteration?”154 DeWitt believed 
states would hold views too different from each other to meet Article V’s su-
permajority ratification threshold:

Where is the probability that three fourths of the States in that Convention, 
or three fourths of the Legislatures of the different States, whose interests 
differ scarcely in nothing short of every thing, will be so very ready and 
willing materially to change any part of this System, which shall be to the 
emolument of an individual State only?155

How frequently would Article V be successfully deployed to amend the 
constitution?, Dewitt asked. The answer, he predicted, was that formal 
amendment would be rare. In the modern light of America’s present po-
litical divisions, Dewitt seems right because it is unlikely in our day that 
Congress and the states would reach the required majorities for an amend-
ment. But Dewitt was in fact wrong about the course of history.
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Amending Article V

As hard as it is today to formally amend the U.S. Constitution, it was once 
thought too easy to amend. In the Progressive Era, reformers proposed and 
ratified four constitutional amendments in rapid succession, all in less than a 
decade. The Sixteenth Amendment, adopted in 1913, authorizes a direct in-
come tax.156 The Seventeenth Amendment, also ratified in 1913, establishes 
direct elections to the U.S. Senate.157 In 1919, the Eighteenth Amendment 
imposed prohibition.158 And in the following year the Nineteenth 
Amendment enfranchised women.159 This burst of remarkable amendment 
activity prompted William Marbury to suggest at the time that the consti-
tution had become much too easy to change— a departure from the domi-
nant view held before the Progressive Era that the constitution was virtually 
unamendable, not unlike our present view of the constitution: “Until lately, 
it appears never to have occurred to any one in this country that there need 
be any fear that the Constitution could be too readily amended,” observed 
Marbury, referencing the outdated view that “on the contrary, the prevailing 
impression was that it was almost impossible to amend that great instru-
ment, except by something in the nature of a revolution.”160 The four suc-
cessful Progressive Era amendments changed the popular perception of the 
constitution when together they disrupted the conventional expectations of 
the exceptional difficulty of formal amendment.

With memories of the recent Progressive Era reforms, two con-
gresspersons proposed an amendment to Article V itself. The amendment 
proposal, introduced as a joint resolution sponsored by Senator James 
Wadsworth and Representative Finis Garrett, had one goal:  to make the 
constitution harder to amend.161 Having just seen the constitution amended 
four times in less than one decade, Wadsworth and Garrett believed the 
constitution was too easy to amend. They recommended a package of 
changes that would have had the intended effect of further complicating the 
ratification of proposed amendments. Their proposal left unchanged the in-
itiation procedure for constitutional amendment: Congress would continue 
to propose amendments by a two- thirds supermajority vote in each house, 
and two- thirds of the states would retain the power to petition Congress 
to call a convention to negotiate, debate, and propose amendments for 
the states to consider.162 Wadsworth and Garrett instead crafted their 
reforms to place three new limitations on the ratification procedure in the 
states: they proposed, first, that at least one house in each state legislature 
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would be barred from ratifying a proposed amendment until it had been 
reconstituted by a regularly scheduled election; second, that any state would 
be permitted to require a popular vote to confirm a ratifying vote by the 
legislature; and third, that any state would be authorized to change its vote 
before three- fourths of the states had ratified the amendment or more than 
one- quarter of the states had declined to ratify it.163

Each of these three limitations on its own would have made it harder to 
use Article V, but together their impact on amendment efforts could well 
have been fatal. The first— the electoral requirement— would have made 
state elections a referendum on amendment ratification, with candidates 
having to declare themselves on how they would vote on the amendment 
if elected.164 This would have delayed ratification where the state elections 
were not ordinarily scheduled until some significant time after the amend-
ment had been successfully proposed in Congress or by a Constitutional 
Convention. The second— the confirmatory referendum— would have 
heightened popular attention on the amendment proposal, which could 
have had the collateral benefit of bringing the voting eligible peoples of the 
states into conversation with each other and their representatives about 
the proposed amendment. But it is the nature of referendums that their 
outcomes are difficult to predict, particularly on questions of moral dis-
agreement that may find their way into amendment proposals. The third 
limitation— the rescission option— would have brought an additional layer 
of uncertainty into the ratification process because any intervening elec-
tion or new political and social conditions could cause the legislature to 
retract its vote either to ratify or reject an amendment proposal.165 This 
Wadsworth- Garrett Amendment would have made it considerably harder 
to amend the constitution than Article V already does.

And yet in the decade before the Wadsworth- Garrett Amendment pro-
posal, congresspersons introduced a string of amendment proposals to make 
Article V easier to use. The lengthy period of amendment dormancy from 
1870 to 1913 had created the impression that Article V was a practically 
impregnable barrier to change.166 Reformers across the country drew in-
spiration from the intellectual leader of the Progressive Movement, Herbert 
Croly, who blamed the “insuperably difficult” Article V for distorting con-
stitutional democracy in the United States “into semi- democratic consti-
tutionalism” because the amendment rules were “unquestionably the most 
formidable legal obstacle in the path of progressive democratic fulfill-
ment.”167 What emerged as the favored path forward was to find a way to 
reshape the rules for amendment under Article V. In 1911, Senator Robert 
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Owen of Oklahoma introduced an amendment that would have reduced 
from two- thirds to a simple majority the threshold for Congress to propose 
an Article V amendment.168 In 1913, Representative Walter Chandler from 
New York introduced a similar proposal to reduce the congressional level 
of agreement required to initiate the amendment process.169 Another pro-
posal, this one from Indiana Representative Edward Crumpacker, would 
have authorized amendments with the support of a majority in both Houses 
of Congress and only two- thirds of states, rather than the required three- 
quarters.170 Each of these failed, but they combined with others to ring the 
alarm on the need to reform Article V.

One proposed reform in particular seems to have captured more at-
tention than others, so much so that the New  York Times featured an ar-
ticle describing it as “a radical change in the method of amending the 
Constitution of the United States.”171 Senator Robert La Follette introduced 
in 1912 an amendment that would have changed both the proposal and rat-
ification procedures to amend the constitution. La Follette wanted to make 
amendment initiation possible in one of two ways: by a majority vote in both 
houses of Congress, or by a majority legislative or popular vote in ten states. 
This is considerably lower than the two initiation procedures currently au-
thorized in Article V: two- thirds vote in both houses of Congress to propose 
an amendment, or a majority legislative vote in two- thirds of the states to 
petition Congress to call a convention where amendments can be proposed. 
The La Follette proposal would have changed the ratification threshold as 
well, from the current threshold of three- quarters of the states approving 
the amendment in legislative votes or conventions of the people, to approval 
by a majority of electors in a majority of the states, provided a majority 
of all electors had voted.172 La Follette therefore introduced a quorum re-
quirement for ratifying amendments. This could well have complicated the 
amendment procedure more than had been anticipated at the time. Still, 
observers regarded his plan as an effort to “liberalize Article V,”173 to make it 
more usable and popularly accessible. We will never know whether his new 
Article V would have spurred more frequent formal amendment.

The Progressive Era of Constitutional Amendment

The drive to relax the rules of Article V extended well beyond a few 
congresspersons alone. Theodore Roosevelt’s new Progressive Party 
made amending the constitution’s amendment rules part of its own plans 
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for political reform.174 For Roosevelt, one prime objective was “to pro-
vide a more easy and expeditious method of amending the Federal 
Constitution.”175 He ultimately lost the presidential election and failed to 
amend Article V, but only a few years later he could look back on just how 
significantly the Progressive Movement had galvanized popular support to 
refashion the constitution in ways that have had a lasting impact.

Although we generally refer to the group engaged in promoting social 
change in American society from the 1890s to the 1920s as the “Progressive 
Movement,” the truth is that the objectives pursued and the advancements 
achieved during this period were impelled by a complex aggregation of 
agents and forces that defy such simple shorthand.176 It is nonetheless pos-
sible to identify the three objectives, broadly stated, that define what came 
to be known as the Progressive Movement: improving the exercise and tools 
of democracy, using government to help those in need, and curbing the in-
fluence of privileged interests.177 The movement declined in the 1920s and 
ultimately lost its momentum. One of the movement’s amendments, the 
Eighteenth, was repealed in 1933, fourteen years after it had been adopted 
in 1919.178 The movement had never found the right political vehicle to for-
malize its program, nor could progressives even agree on a common pro-
gram, perhaps as a result of the tensions among progressives themselves 
and the lack of a national leader or an organized structure of leadership.179

But the movement has left a legacy that continues to shape American 
politics. Reformers wanted to reduce the power of elites in the electoral 
process,180 and sought to promote direct democracy in its many forms, 
including the ballot initiative, the popular referendum, and the recall 
power.181 The common denominator in these three devices, as Nathaniel 
Persily writes, was “the delegation of political decisions to the ordinary 
voter.”182 South Dakota was the first state to adopt the initiative and the ref-
erendum in 1898.183 Roughly twenty other states followed suit from 1900 
through 1918 as direct democracy grew in popularity and as progressives 
won an important victory on the constitutionality of direct democracy 
in the U.S. Supreme Court.184 The Court held that federal constitutional 
challenges to state constitutional rules authorizing the initiative or refer-
endum are nonjusticiable political questions over which the Court has no 
jurisdiction.185

David Strauss has argued that the four Progressive Era amendments 
simply formalized changes that had already become political facts. He 
may be right but these amendments nonetheless reveal how important the 
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Progressive Era was to achieving meaningful social change in the country, 
a reality that Strauss himself recognizes despite his thesis about the irrele-
vance of its successful amendments.186 Akhil Amar situates these progres-
sive amendments along a “democratizing trendline”187 that “call[s]  dramatic 
attention to the arc of history,”188 as Americans amended the constitution to 
authorize progressive income taxation and the direct election of Senators, 
and to enfranchise women.189 Not all progressives supported prohibition, 
but “the various strands of progressivism were united, however, at the level 
of basic assumptions.”190

Another Progressive Era?

Constitutional amendment in the United States is next to impossible, or at 
least it is today. It could of course in the future become much less daunting, 
just as it was during the Progressive Era, when constitutional amend-
ment seemed for some too easy in comparison to what it had been before. 
Today, lawmakers introduce constitutional amendments on all subjects. 
Congresspersons propose amendments on subjects ranging from campaign 
finance,191 to prayer in schools,192 and to presidential term limits,193 and 
state legislatures petition Congress to propose amendments to repeal federal 
laws,194 to require a balanced budget,195 and to prohibit abortion.196 Some 
of these amendments, and indeed perhaps most, are introduced by political 
actors for narrow parochial purposes that David Mayhew describes as posi-
tion taking, credit claiming, or advertising197— knowing very well that their 
amendment proposals stand very little chance of success.

Perhaps the history and methods of the Progressive Movement can offer 
modern American constitutional reformers a roadmap for achieving formal 
constitutional change. It would of course be difficult if not impossible to 
replicate the success of the Progressive Era. Four amendments in the span 
of a decade is unprecedented in American history since the Bill of Rights. 
It would be surprising if such a feat were ever to be repeated, but it is most 
certainly not impossible.

The relative ease of formal amendment then and its difficulty today 
show that amendment difficulty is variable across time. The contrast be-
tween the ultra successful use of Article V during the Progressive Era and 
in our modern day when there have been only two formal amendments 
in the last half- century shows that amendment difficulty can change even 
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where the formal amendment rules remain the same. There are reasons 
to explain this phenomenon of temporal variability in amendment diffi-
culty, and together they suggest that the variable difficulty of amendment 
is driven by the particularities of the moment, the consolidation and disso-
lution of political coalitions, as well as changes to how we govern and are 
governed. The point is simple but today underappreciated: the present dif-
ficulty of formal amendment in the United States is not a good predictor of 
formal amendment difficulty in the future. The same is true of amendment 
ease and difficulty in the rest of the world. This suggests that rankings of 
amendment difficulty are poor indicators of actual rigidity and flexibility 
unless they account also for temporal variability in amendment success 
and failure.

Uncodified Changes to Formal Amendment Rules

We have covered a lot of ground to demonstrate why rankings of amend-
ment difficulty are doomed to failure unless they become much more 
sophisticated in what they set out to measure and how. And yet there is 
another perhaps even more serious limitation to rankings of amendment 
difficulty:  they fail to account for uncodified changes to formal amend-
ment rules. Sometimes these changes exacerbate amendment difficulty 
and sometimes they assuage it. In either case, it is a problem for text- based 
studies of amendment difficulty because formal amendment rules are fre-
quently changed without an accompanying codification. As we learned in 
the Introductory to this book, this phenomenon has spread around the 
globe to jurisdictions as varied as India and France, Belgium and the United 
States, Ireland, Norway, Romania, Thailand, Turkey, and in literally every 
part of the world.

Here is another example of an uncodified change to a codified amend-
ment rule, this one from Latin America. Colombia is home to a small pop-
ulation of Indigenous peoples. Despite their low numbers, Indigenous 
peoples in Colombia won significant concessions in 1991: the Constituent 
Assembly that was responsible for drafting the new Colombian Constitution 
codified the country’s multicultural and multiethnic character, and insisted 
on protections specifically for Indigenous peoples, including on matters re-
lated to self- governance, representation in the Senate, and the preservation 
of cultural heritage.198
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The new Colombian Constitution codified three amendment procedures 
but none gave Indigenous peoples a voice on amendments affecting 
them and their interests.199 As a result, the constitution left the country’s 
Indigenous peoples virtually defenseless against majoritarian impulses to 
deny or diminish their rights. But things changed in the year 2012. That 
year, the Constitutional Court effectively rewrote the constitution’s amend-
ment rules. The Court ruled that any amendment concerning Indigenous 
peoples will be void unless Indigenous peoples are properly consulted about 
their views on the proposed change.200 The consequence of the Court’s 
judgment was to insert an official duty of consultation with Indigenous peo-
ples in the constitution’s formal amendment rules, though this duty was not 
then nor is it today actually written in the constitutional text. The judgment 
changed the country’s formal amendment rules without a corresponding al-
teration to their text and, just as importantly, without following the rules of 
formal amendment themselves. This is neither a new nor an isolated phe-
nomenon. It is an increasingly frequent global trend.

Three Causes of a Global Phenomenon

For decades, codified rules of formal amendment have been modified in 
circumvention of those very rules and sometimes in direct violation of 
them. In other words, codified amendment rules have been altered without 
a corresponding codification. One implication of this trend involves text- 
based studies of formal amendment difficulty: How can we measure com-
parative amendment difficulty with any reliability if formal amendment 
occurs according to rules unseen in the codified text? This is a further quite 
devastating reason to doubt rankings of amendment difficulty that focus 
exclusively on a narrow textual analysis of the codified rules of change.

The agents of these informal changes have been courts, legislatures, 
executives, and the people themselves invoking principles and procedures 
altogether different from what the codified rules of amendment expressly 
require. This trend is visible in common and civil law regimes, in presiden-
tial and parliamentary systems, and in both the north and south. In some 
cases, these modifications are one- off aberrations unlikely to be repeated 
and neither legitimacy- endowed nor legitimacy- conferring. But in other 
cases, these modifications have become precedential, treated by reformers 
as both a path and justification for future constitutional change.
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There are three related though distinguishable causes of this increasingly 
common global phenomenon. The first— formal amendment flexibility or 
rigidity— is two sides of the same problem in constitutional design: where 
reformers believe, correctly or not, that formal amendment rules are too 
difficult, they may informally relax the rules, just as they may informally 
complicate them where they see the rules as too rigid. The second cause 
derives from the pathologies of the political process: where formal amend-
ment rules are not well designed to frustrate disfavored outcomes or to 
facilitate favored ones, reformers will seek to repair the roots of the break-
down in the amendment rules. The third cause driving uncodified changes 
to formal amendment rules has been recourse to the supraconstitutional 
principle of popular sovereignty as a politically expedient authorization to 
trump the recognized rules of amendment where the rules have proven in-
convenient or obstructive.

In this closing section, I  draw from the Canadian experience to illus-
trate the three ways we have seen formal amendment rules change without 
a ensuing codification of the new amendment rules: judicial interpretation, 
legislative or executive action, and the creation of new popular expectations.

Modern Canada’s two dramatic failures in major constitutional renewal 
have shown just how difficult it is to satisfy the country’s formal amend-
ment rules. But what has remained largely unappreciated for a long time 
is that the difficulty of formal amendment in Canada derives equally from 
sources external to those codified rules. Scholars have recently begun to rec-
ognize and theorize why amendments to both mundane and fundamental 
features of the Canadian polity also require conformity with extra- textual 
requirements imposed by judicial decisions, parliamentary and provincial 
statutes, and arguably also by constitutional convention.201 When layered 
onto the codified rules of change, these uncodified rules make major consti-
tutional reform virtually impossible in Canada. More importantly, none of 
these uncodified reforms to the codified rules were made the way the con-
stitution requires: by formal amendment.

Statutory Conditions on Codified Amendment Rules

Parliamentary and provincial statutes have modified the codified rules of 
formal amendment in Canada. At the federal level, Parliament passed the 
Regional Veto Law,202 formally just a simple statute but operationally a 
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constitution- level constraint on how and when political actors can amend 
the constitution. The impetus for the law was the 1995 Quebec referendum. 
The federal government of the day offered the Regional Veto Law as an in-
centive to Quebec voters: we will give you a veto in constitutional amend-
ment if you reject secession.203 Quebec opted by the slightest of margins to 
remain in Canada, and the government in turn made good on its promise. 
The veto is not exclusive, however: the law grants the same veto power to 
the other regions of Canada, some of which are defined as provinces and 
others as provincial groupings: the Atlantic and Prairie provinces, Ontario, 
and British Columbia.204 The veto works indirectly through the federal 
government by requiring a cabinet minister first to obtain the consent of 
each of the five major regions as well as a majority of all provinces before 
introducing a major amendment proposal under Section 38.205 The law 
therefore confers a functional veto, not a formal one.

The Regional Veto Law is an ordinary statute but its effect is extraordi-
nary. It creates a significant barrier to formal amendment that now makes 
it even more unlikely that a major amendment will ever succeed. The pro-
hibition on cabinet ministers proposing a Section 38 amendment without 
provincial consent establishes a prior restraint not otherwise contemplated 
by the Constitution of Canada.206 In the past, the federal government 
could have introduced an amendment proposal in Parliament, and per-
haps through debate and deliberation could have cobbled together the re-
quired parliamentary majority and drawn provincial allies to its side as the 
amendment project grew in popularity. Now, however, the federal govern-
ment must recruit provincial allies prior even to proposing an amendment 
in Parliament, reversing the order envisioned by the constitution and po-
tentially short- circuiting the amendment process before it ever begins. This 
statutory complication to the constitution’s amendment rules has given rise 
to a nontrivial argument that the Regional Veto Law is unconstitutional.207

Provinces have likewise adopted their own laws that further constrain 
major constitutional amendment. These provincial laws now require ei-
ther a binding or advisory province- wide referendum on any formal 
amendment for which provincial ratification is required.208 For example, 
Alberta requires a binding provincial referendum before the provincial 
assembly votes to ratify a major amendment requiring provincial ratifica-
tion.209 British Columbia similarly prevents the provincial assembly from 
ratifying a formal amendment unless a binding province- wide referendum 
first authorizes the assembly to ratify it.210 Other provinces and territories, 
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including New Brunswick, Saskatchewan, and Yukon, authorize but do not 
require their governments to hold binding referendums before voting on 
an amendment.211 Still others, like the Northwest Territories, Nunavut, 
Quebec, Prince Edward Island, and Newfoundland and Labrador, authorize 
but do not require an advisory referendum or plebiscite prior to a legislative 
vote on ratification.212

These provincial and territorial referendum laws are problematic for 
formal amendment in Canada. They change the constitution’s design of 
formal amendment by introducing an intervening action between pro-
posal and ratification despite the codified amendment rules requiring none. 
The effect of these subnational laws is not unlike what the Regional Veto 
Law does:  to impose a prior restraint on legislative decision- making. On 
the one hand, it is politically prudent for provincial lawmakers to consult 
constituents on a major amendment proposal before they act on it. On the 
other, the Constitution of Canada does not condition the validity of an 
amendment on these provincial consultations. What is more, the adminis-
tration of a referendum or plebiscite only delays the final decision on a pro-
posal that may be subject to a strict three- year time limit for ratification.213

Both of these extra- textual statutory conditions— the requirement that 
amendments respect the Regional Veto Law as well as provincial and ter-
ritorial referendum laws— impose formal amendment conditions over and 
above those required by the codified amendment rules. Canada rejected 
an explicit provincial veto power for Quebec in both the Meech Lake and 
Charlottetown Accords. Yet the Regional Veto Law now grants to Quebec 
and to other provinces and regions just that. Moreover, although Canada 
has a long history of provincial referendums, none of the constitution’s 
codified amendment rules specifies a provincial referendum in either the 
proposal or ratification stages. The consequence of the Regional Veto Law 
and provincial and territorial referendum laws is that federal, provincial, 
and territorial political actors must now govern themselves according to 
statutory rules as though they were constitutionally binding.

These laws risk eroding the distinction between the Constitution of 
Canada and a statute that is legally inferior to it. What makes the constitu-
tion a constitution is that it enjoys a higher status relative to a statute, that 
it is more difficult to amend than a statute, and that a statute is derivative 
of the constitution. These parliamentary, provincial, and territorial stat-
utes affecting constitutional amendment now exercise a constitution- level 
constraint on the constitution’s rules for formal amendment. The problem, 
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however, is that these statutes have not earned their special status through 
the channels the constitution requires for achieving constitutional status.

Popular Expectations in Constitutional Amendment

Quite apart from these legislative constraints on constitutional change, 
formal amendment must now arguably also meet modern popular expec-
tations of increased participation in Canadian democracy. It is possible that 
there now exists a constitutional convention requiring a national consul-
tative referendum before ratifying any major constitutional amendment. 
This convention, if one exists, derives from the decision to submit the 1992 
Charlottetown Accord to a national referendum, even though the text of 
Canada’s formal amendment rules did not then, nor do they now, require 
a referendum as a condition for successfully ratifying a constitutional 
amendment.

Return to the 1992 Charlottetown Referendum, discussed in the intro-
ductory chapter. To make the discretionary referendum possible, Parliament 
passed the Referendum Act authorizing the governor general “to obtain by 
means of a referendum the opinion of electors on any question relating 
to the Constitution of Canada.”214 Quebec chose to hold its own provin-
cial referendum. The federal law made the referendum purely consultative, 
not legally binding, though a majority vote in favor of the Charlottetown 
Accord across the provinces would have legitimated the package of reforms 
and left little choice as a political matter but to ratify it in the provinces 
where the referendum had passed. But the formal amendment process 
came to a halt when Canadians rejected the Accord by a nationwide tally 
of 54.3 percent to 45.7 percent, though it had been approved separately in 
New Brunswick, Newfoundland, the Northwest Territories, Prince Edward 
Island, and Ontario.215 The outcome of the discretionary Charlottetown ref-
erendum was controlling in that it eroded the political will across most of 
the country to proceed with the formal amendment process.

The choice to put the Charlottetown Accord to a referendum was driven 
by the failure of the Meech Lake Accord just two years prior. Negotiated 
and drafted in the model of executive federalism with little public input, 
the Meech Lake Accord had a fatal flaw, according to a central insider: “the 
deal had been cooked up behind closed doors by a group of men in suits.”216 
When lawmakers tried again to achieve constitutional peace in Canada 
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with the Charlottetown Accord, the recent defeat of the Meech Lake Accord 
could not help but shape their strategy. Rather than negotiating the terms of 
the new agreement in secrecy as they had done before, the federal and pro-
vincial governments created opportunities for public participation and con-
sultation, both with individual citizens and groups formed around shared 
identity or interests. Negotiations occurred in the open, there was frequent 
communication with the public through the press, and virtually everyone 
who wanted to give input could do so in the roving meetings the govern-
ment held across the country.217 The centerpiece of the Charlottetown 
strategy was the referendum: Canadians across the country would be given 
an advisory vote on the package of reforms in a nationwide referendum 
even though the constitution’s formal amendment rules do not require 
referendal ratification nor even consultation in connection with a constitu-
tional amendment. Holding a referendum for all Canadians was therefore a 
discretionary political choice not a legal obligation.

The extraordinary use of a national referendum in the Charlottetown 
process has led observers to suggest that future constitutional reforms 
should also incorporate a national referendum.218 The argument here is 
that the Charlottetown referendum has matured into a constitutional con-
vention. On this view, the Charlottetown referendum has set a “binding 
precedent”219 that is “a fact of constitutional reform in Canada now” 
requiring public ratification for major constitutional reforms.220 The argu-
ment continues: the failure to hold a referendum on any future amendment 
on the scale of the Charlottetown Accord “is likely to be perceived as il-
legitimate.”221 If a referendum is indeed a new requirement for constitu-
tional amendment, it is despite its absence from the constitution’s codified 
amendment rules.

The year 1992 may have triggered yet another change. There were only 
two territories at the time of the Charlottetown referendum: the Northwest 
Territories and Yukon. Both participated in the referendum as partners 
equal to the provinces.222 The Referendum Act authorizing the national 
consultative referendum on the Charlottetown Accord contemplated that 
voters in all of Canada’s electoral districts, whether in a province or a ter-
ritory, would cast a ballot.223 And yet Canada’s formal amendment rules 
made no provision then for territorial participation in amendment, nor do 
they now. Today, since 1999, Nunavut is a third territory. Because the voters 
in Canada’s territories were treated in the Charlottetown referendum on 
equal footing with voters in the provinces, they may now expect to play a 
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formal role in a major constitutional amendment. From the perspective of 
the territories, the 1992 Charlottetown referendum may now be seen as a 
precedent that will in the future compel a continuing role for Canada’s three 
territories in major constitutional reforms— even though this rule appears 
nowhere in the constitution’s codified amendment rules.

Judicial Interpretation of Amendment Procedures

In addition to new statutory and conventional restrictions on formal 
amendment in Canada, the Supreme Court has reconstructed the codified 
rules of amendment in its interpretation of the Constitution of Canada. In 
both the Supreme Court Act Reference and the Secession Reference,224 the 
Court modified the codified rules for amending the constitution, and in so 
doing has not only made it more difficult to amend certain elements of the 
Constitution of Canada but, even more controversially, it has effectively re-
served for itself the power to resolve questions on the constitutionality of 
future amendments.

Begin with the Supreme Court Act Reference, a dispute concerning which 
amendment threshold applies to changes to the Supreme Court of Canada. 
The Court declared that its own “essential features”— including but not 
limited to “the Court’s jurisdiction as the final general court of appeal for 
Canada, including in matters of constitutional interpretation, and its inde-
pendence”225— cannot be amended outside of the unanimity procedure.226 
On the one hand, the Court’s interpretation clarifies the ambiguity in the 
text as to whether the Court’s essential features are amendable using either 
the default multilateral amendment procedure or the unanimity procedure. 
On the other, the Court’s chosen interpretation is not mandated by the con-
stitutional text, which states only that amendments to “the composition of 
the Supreme Court of Canada”227 shall require the unanimity threshold and 
that most other amendments to the Court must satisfy the lower default 
multilateral amendment procedure.228

The skeptical reading of the Supreme Court Act Reference suggests that 
the Court has chosen for strategic purposes to make it even harder to make 
amendments to the Court than the constitution requires. The Court chose 
not to define what counts as its essential features with any precision, but 
rather only to identify generally what they include “at the very least,”229 
and to reserve for itself the power in the future identify what those features 
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might be. On this view, the Court has effectively immunized itself from 
amendments. And where disputes arise as to whether a proposed amend-
ment affecting the Court requires either of the unanimity or default mul-
tilateral amendment procedures, the Court will be the one to decide which 
rule must apply. As any institution would do in the interest of its self- 
preservation, the Court is likely to require reformers to abide by the harder 
amendment procedure.

The Secession Reference is similar in the sense that the Court reached 
beyond the text of the constitution to impose limitations on the power of 
formal amendment. The Court explained that any amendment on provincial 
secession must be governed by the duty to negotiate, and it also ruled that 
reformers must respect “underlying constitutional principles,” including 
federalism, democracy, constitutionalism, the rule of law, and respect for 
minority rights.230 These principles are not stated in the text of Canada’s 
formal amendment rules, nor are they expressly identified anywhere as 
restrictions on amendment except in the Court’s Secession Reference as 
the principles that must govern negotiations on secession. Whether these 
principles correctly reflect Canada’s constitutional traditions is not the rel-
evant question. It is instead whether the Court was right to depart from the 
constitution’s catalogue of codified rules to impose uncodified restrictions 
on future formal amendment.

A secession amendment will also have to respect the terms of the 
Clarity Act, which Parliament passed in 2000, two years after the Court’s 
Secession Reference.231 In its preamble, the Clarity Act communicates 
Parliament’s interpretation of the Secession Reference, specifically that the 
Court “confirmed that, in Canada, the secession of a province, to be lawful 
would require an amendment to the Constitution of Canada” and that the 
negotiations leading to formalizing the secession of a province “would be 
governed by the principles of federalism, democracy, constitutionalism and 
the rule of law, and the protection of minorities.”232 The Clarity Act creates 
rules for holding a referendum on secession, including the timing of par-
liamentary deliberations,233 the types of questions to be posed in the refer-
endum,234 the need to consider views in the province apart from those of 
the party proposing the referendum,235 and the criteria for evaluating the 
sufficiency of the expressed will to secede.236

Like the Regional Veto Law, the Clarity Act is an ordinary statute passed 
without recourse to the rules of formal amendment. Yet its effect extends 
further than an ordinary statute because it is designed to impose constraints 
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on constitutional amendment beyond those codified in the constitutional 
text. The most important constraint is the Clarity Act’s prohibition on any 
Minister of the Crown proposing an amendment to authorize the seces-
sion of a province unless the Government of Canada has first negotiated 
the terms of the planned secession, including the division of assets and lia-
bilities, provincial borders, the interests and claims of First Nations, and the 
protection of minority rights.237 These kinds of negotiations are of course 
reasonable expectations to have of lawmakers responsible for arriving at 
terms for a provincial secession. But it is important to recognize that these 
changes to how a secession amendment may be made to the Constitution of 
Canada have been made by a simple statute. The Clarity Act must accord-
ingly be understood for what it is: an ordinary law, like the Regional Veto 
Law, that has sought informally to modify the constitution’s formal amend-
ment rules. And it raises the same puzzle as the judicial, legislative, execu-
tive, and popular reconstruction of Canada’s formal amendment rules using 
subconstitutional procedures: Why does it occur?

Three reasons explain why formal amendment rules are informally mod-
ified, and each is reflected in the Canadian experience. The Regional Veto 
Law reveals the first reason: where formal amendment rules are too difficult 
or too easy, political actors may choose informally to relax or complicate 
them. Quebec had demanded a veto over constitutional amendments out of 
understandable fear that the rest of the country could successfully use the 
multilateral amendment procedure in Section 38 to undermine its distinc-
tive identity and values. Yet giving Quebec veto power would have been im-
possible using constitution’s formal amendment rules. Reformers therefore 
resorted to the much easier ordinary legislative process to avoid what would 
have been guaranteed failure had the constitutional change been attempted 
as a formal amendment to the Constitution of Canada. The Supreme Court 
Act Reference exposes the second reason: where formal amendment rules 
are not well designed to frustrate disfavored outcomes or to facilitate the 
outcomes they prefer, political actors may reimagine amendment rules to 
achieve their preferred objectives. Recognizing that the Supreme Court 
Act was not protected from ordinary repeal— odd for a law that governs 
all aspects of the Supreme Court— the Court constitutionalized the statute, 
and in so doing changed the amendment rules pertaining to the Court it-
self. And the Charlottetown referendum shows the third reason: where the 
codified rules of amendment are seen as insufficiently reflective of the will 
of the people, reformers will invoke the supraconstitutional principle of 
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popular sovereignty, often resulting in recourse to the people themselves 
to formalize a new constitutional settlement— even where the constitu-
tion does not expressly authorize it. The use of the referendum to ratify 
the Charlottetown Accord was an extraordinary innovation compelled by 
a felt need to involve the people more centrally in Canada’s constitutional 
renewal.

The Limits of Codification

Uncodified changes to codified constitutions have long been a fact of con-
stitutional life. We know that an “amendment” cannot be defined only nar-
rowly as a formal alteration to the constitutional text.238 No surprise, then, 
that we now recognize across jurisdictions that codified constitutions are 
amendable both formally using formal amendment rules and also infor-
mally through other forces.

Perhaps the phenomenon I have identified here— uncodified changes to 
formal amendment rules— introduces nothing new to our vocabulary and 
understanding of constitutional change. Perhaps formal amendment rules 
are no different from other codified rules and as a consequence we should 
evaluate their informal modification no differently from the informal mod-
ification of other codified rules. On this view, self- government relies on 
texts, whether a master text or a collection of texts and precedents, and all 
rules are and moreover should be equally susceptible to informal changes, 
with similar costs and benefits.

I take the contrary view. Formal amendment rules are different, in-
deed special, and they can successfully carry out their function to preside 
over the “rules of the political game” only where they themselves “avoid 
becoming the political game.”239 As we discovered in Chapter 1, amend-
ment rules fulfill a cluster of necessary functions in law and politics. 
And as gatekeepers to the codified text, formal amendment rules specify 
procedures for altering the constitution, with instructions on who may ex-
ercise the amendment power, how an amendment may be initiated, where 
it must be ratified, when an amendment proposal becomes effective, and 
what within the text is susceptible to change. No aspect of any constitution 
is more important than these rules, not only because of their many uses in 
constitutionalism but moreover because of the possibilities they offer for 
self- government.
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Modern constitutionalism has given us good reason to celebrate the 
written tradition in which the rules of formal amendment are anchored. 
Writtenness is deeply interconnected with the rule of law, and indeed serves 
its democratic values, namely predictability, transparency, and publicity. 
The written tradition gives political actors and the people notice about 
the rules to which they will be held, it allows the governed to hold their 
governors to account, and it creates a textual referent for challengers to 
contest the conduct of incumbents. The uses of writtenness moreover ex-
tend well beyond these proceduralist functions:  it also holds promise for 
cultivating a culture of public- oriented citizens who come to know, under-
stand, and respect the codified constitution and the moral commitments it 
entrenches. John Marshall did not understate the importance of writtenness 
when he suggested in Marbury v. Madison that the written constitution was 
at the time “the greatest improvement on political institutions.”240

But modern constitutionalism has also exposed the limits of master text 
constitutions. We know that constitutions evolve in the course of their in-
terpretation, application, and enforcement in ways that are never com-
pletely reflected in the text— a clear departure from our expectation that 
the rules on the books should match the rules as applied, what Lon Fuller 
regarded as a fundamental requirement of congruence between law and 
administration.241 Yet even in the democratic world, political actors have 
undermined the force of written constitutions. We are reminded of the 
limits of writtenness every single day the United States remains actively en-
gaged in combat without a formal congressional declaration of war, as re-
quired by the rules codified in the U.S. Constitution.242

Uncodified changes to formal amendment rules have a more immediate 
consequence for scholars of constitutional change:  they make measuring 
amendment difficulty virtually impossible without deep immersion in the 
law and politics of each constitutional state under study. A text- based eval-
uation of amendment thresholds is unlikely to yield an accurate reflection 
of the relative difficulty of constitutional amendment across jurisdictions 
given that some informal modifications to formal amendment rules exacer-
bate amendment difficulty and others alleviate it. This is yet another reason 
to question the accuracy of rankings of amendment difficulty.

* * *
Debating the difficulty amending national constitutions has become a pop-
ular game among scholars of comparative constitutional law. I have sought 
to show in this chapter why a true ranking of amendment difficulty is 
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possible only if measurements account also for nontextual factors that make 
it easier or harder to amend a constitution. For the reasons I have explained 
so far, this is extraordinarily difficult to do, perhaps even impossible. But 
imagine somehow it were possible to remedy each of the limitations I have 
detailed previously. Imagine it were possible to design and incorporate a 
reliable measure for amendment culture, to account for alternative amend-
ment procedures and their interaction effects, to design a computation for 
temporal variability, to quantify the effect of uncodified changes to formal 
amendment rules, and to identify what precisely amounts to an amendment 
in a given jurisdiction and to distinguish it from other forms of change. 
Even still, a ranking of amendment difficulty would have to confront an-
other hurdle:  how to measure the effect on amendment difficulty of the 
three different varieties of unamendability— codified, interpretive, and con-
structive. I turn next to this challenge.
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4
 The Three Varieties of Unamendability

Manuel Zelaya lost his battle against the constitution, and his presidency 
along with it. Elected president of Honduras in 2005, Zelaya found himself 
with abysmal approval numbers only a few years later in 2009.1 Undeterred 
by his evaporating popular support, Zelaya nonetheless set his sights on 
overriding a constitutional rule prohibiting any president from serving 
more than one four- year term. His target was a rule unlike most others: the 
Honduran Constitution explicitly states that the single- term limitation 
is unamendable, or in the words of the constitution, “the presidential 
term . . . may not be amended in any case.”2 A related rule imposes sanctions 
even for publicly supporting an amendment to the presidential term.3 And 
yet Zelaya proposed a non- binding referendum to gauge whether the popu-
lation wished to amend this unamendable rule,4 a strategy described at the 
time as obviously “nothing but a backdoor effort to change the rules gov-
erning presidential succession.”5

The president faced opposition from all corners. The Congress, the bipar-
tisan attorney general, the nation’s highest court, the independent Supreme 
Electoral Tribunal, and opposition parties united against him. Just ahead 
of the referendum Zelaya had planned to hold, the Supreme Court ordered 
the military to detain him on charges of treason and abuse of power.6 The 
military entered Zelaya’s home and jarred him out of his sleep with sounds 
of gunfire.7 Zelaya was captured by masked men, removed from his home, 
and placed on a military airplane, destination unknown, at least to Zelaya. 
Only when the plane touched down in Costa Rica did Zelaya— who claims 
to have still been in pajamas— finally know his location.8

Looking back on this series of events, what remained lost through it all 
are the views of Hondurans themselves. The constitution’s unamendable 
rule prohibited the president from consulting the people on a possible con-
stitutional change. But should Hondurans have been denied the right to 
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speak their views on an issue so central to their political life? It is, after all, 
their constitution, and they are the ones who must live with it.

* * *
Constitutions are sometimes resistant to amendment. Whether by formal 
design or organic development, certain constitutional commitments are 
shielded from repeal or modification, even where substantial majorities 
might wish to undo or alter those commitments. We can identify these 
commitments as rules of unamendability. Unamendable rules are a subclass 
of the larger category of amendment procedures that define how, whether, 
and when the constitution can be amended, and by whom exercising which 
particular power to alter precisely what within the constitution. There are 
three different varieties of unamendable rules, though only the first two 
have been fully developed in studies of constitutional change:  codified 
unamendability, a reference to a rule that is formally entrenched in the 
text of a constitution; interpretive unamendability, the result of a declara-
tion or recognition by legal or political elites that a certain rule ought to be 
treated as unamendable even though no official constitutional enactment 
entrenches the rule against change; and constructive unamendability, which 
springs from neither design nor official practice but rather from high polit-
ical barriers that make amendment virtually impossible. In this chapter, I ex-
plain each of these three varieties of unamendability with illustrations drawn 
from around the world. Along the way I suggest that in order for studies of 
amendment difficulty to produce an accurate measure of constitutional ri-
gidity, scholars must find a means reliably to measure the degree of difficulty 
that unamendability adds. I ultimately conclude that unamendability in any 
of its three varieties poses insurmountable challenges for measuring amend-
ment difficulty. In the chapter to follow on The Architecture of Constitutional 
Amendment, I explain why codified unamendability is a suboptimal consti-
tutional design, and I offer alternatives to it.

Codified Unamendability

The most common form of unamendability appears in codified constitutions. 
Written, visible, and vested with the authority that derives from the process of 
constitutional enactment, codified unamendability was once rare but it is now 
increasingly common in modern constitutions. From 1789 to 1944, no more 
than 20 percent of all new constitutions codified some form of unamendability, 
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as compared to 25 percent between 1945 and 1988, and now to over 50 percent 
since 1989.9 There are many kinds of codified unamendability, some much 
more prevalent in constitutional design than others.10 Some codified forms of 
unamendability are cast at a high level of generality:  for instance, in France 
the “republican” nature of the state is unamendable,11 and the “democratic” 
character of the state is unamendable in the Czech Republic.12 Other codified 
forms of unamendability are entrenched at a much lower level of specificity; 
the Turkish Constitution, for instance, makes the national flag unamendable.13 
There is no limit to what designers may codify as unamendable.14

Of course, no constitutional rule is really ever unamendable. Most ob-
viously, none can survive revolution.15 If the political will exists to alter an 
obdurate constitutional text, a new constitution can be written with the 
unamendable rule removed or loosened. This would break legal continuity 
but it would nonetheless overcome the rigidity of the text. Moreover, where 
constitutional replacement is either impossible, improbable, or ill- advised, 
the authoritative interpreter of constitutional meaning may find a way to in-
terpret a constitutional amendment as consistent with the formal prohibitions 
set by the constitution, even if the conventional reading of the amendment 
would otherwise raise a tension with the formal prohibition.16 And, as we 
have seen in Chapter  1, codified unamendability may sometimes be more 
of an inauthentic expression of constitutional values than an authentic re-
flection of what matters most. Before we evaluate the choice to codify 
unamendability, we must understand why constitutional designers choose 
to codify unamendable rules in the first place. In what follows, I distinguish 
seven different uses of codified unamendability, and in so doing demonstrate 
the vast range of rules designers have codified as unamendable.17

Reassurance

When the Philadelphia Convention gathered in the Assembly Room of 
the Pennsylvania State House, the authors of what would become the U.S. 
Constitution resolved the biggest question of all by deciding to defer its 
resolution. Hidden in plain sight lay their choice to allow states to con-
tinue the slave trade without restriction. The constitution made this rule 
unamendable, giving the states the strongest assurance possible in constitu-
tional design that nothing would interfere with their power to manage what 
was described as their “internal affairs.”
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Yet unless one knows what to look for— and where in the constitution to 
look for it— this unamendable rule is hard to find. It is buried deep within 
the text of Article V, but even here it is only a cross- reference in fairly bland 
terms pointing us to another part of the constitution. Article V lists sev-
eral ways to amend the constitution, explaining in careful detail the steps 
required to initiate and ratify an amendment proposal. But then this line 
appears:  “provided that no amendment which may be made prior to the 
year one thousand eight hundred and eight shall in any manner affect the 
first and fourth clauses in the ninth section of the first article.”18 Turning to 
the cross- referenced clauses yields the following, still not an explicit men-
tion of the slave trade but nonetheless an indirect reference to it:

The Migration and Importation of such Persons as any of the States 
now existing shall think proper to admit, shall not be prohibited by the 
Congress prior to the Year one thousand eight hundred and eight, but 
a Tax or duty may be imposed on such Importation, not exceeding ten 
dollars for each Person.19

No Capitation, or other direct, Tax shall be laid, unless in Proportion to 
the Census or enumeration herein before directed to be taken.20

What emerges is an only somewhat clearer picture of precisely what the 
constitution codifies as unamendable. In its text and reinforced by the un-
derlying political agreement, the constitution prohibits Congress from in 
turn prohibiting the states from engaging in “the importation and migration 
of persons.” This rule protecting the slave trade was unamendable until the 
year 1808. The constitution also disallows direct taxes unless in proportion 
to the census or enumeration, a rule that is closely entwined with slavery 
in light of the constitution’s Three- Fifths Clause, which counted slaves as 
less than whole persons. This direct taxation rule was unamendable also 
until 1808.

When a contentious subject divides parties and threatens to derail the 
constitution- making process, one option is to take the subject off the table 
by deferring its resolution to a later date.21 In these cases, progress on other 
matters is unlikely unless the contentious subject is dealt with in a way that 
gives the divided parties some assurance that the ultimate decision will 
be pushed to the future, and that, for now, the status quo remains undis-
turbed. These two unamendable rules illustrate this first possible use of 
unamendability: to reassure actors of an agreement.
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Writing in The Federalist, James Madison lamented that this American 
bargain on slavery was necessary to the creation of the Republic. He none-
theless reasoned that it gave needed assurance to those for whom it was a 
condition for agreeing to the constitution. For Madison, “it were doubtless 
to be wished, that the power of prohibiting the importation of slaves had 
not been postponed until the year 1808, or rather that it had been suffered 
to have immediate operation.”22 But he recognized that “it is not difficult 
to account, either for this restriction on the general government, or for the 
manner in which the whole clause is expressed.”23 From his perspective 
in 1788, “it ought to be considered as a great point gained in favor of hu-
manity, that a period of twenty years may terminate forever, within these 
States, a traffic which has so long and so loudly upbraided the barbarism 
of modern policy.”24 Time proved Madison partly right and wrong. He was 
right because Congress passed a law in 1807, taking effect on January 1, 
1808, prohibiting the importation of slaves into the country.25 But he was 
wrong because the practice continued illicitly, the domestic slave trade con-
tinued as well, and slavery would remain the central fact of American life 
for many generations to come.

The use of unamendability as reassurance is not concerned with re-
solving a disagreement between opposing parties. It is intended to give a 
guarantee that a state of affairs will remain unchanged, freeing parties to 
proceed with further negotiations or the enactment of the constitutional 
bargain. Nor is the use of unamendability as reassurance concerned ulti-
mately with bringing competing sides together in unity. It is deployed as a 
strategy strictly to manage disagreement.

Reconciliation

A related but distinguishable purpose of unamendability is to reconcile 
opposing parties. Here the objective is to unify competing groups under 
a shared vision for the future. The immediate aim of this second use of 
unamendability as reconciliation is to end a conflict between previously 
conflicting groups; its longer- term aim is to convert former adversaries into 
allies, foes into friends, and competitors into collaborators. Unamendability 
as reconciliation makes peace possible between enemies by conferring ir-
revocable amnesty for prior conduct. The impetus for using unamendability 
as reconciliation is to strengthen the likelihood that the state will survive 
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a period of conflict that could threaten to collapse the entire project of 
constitution- building. We can call this reconciliatory unamendability. It 
absolves members of rival factions of prior wrongdoing and renounces fu-
ture claims to criminal or other penalties.

The cases of Niger and Ghana are instructive. Following violent coups 
in 1996 and 1999, Niger adopted a new constitution, hoping that the new 
charter would spur citizens to join together in the interest of national peace. 
For Nigerien constitutional designers, the goal was harmony but the ques-
tion was how to achieve it. They arrived at what they thought was a good 
solution:  codifying an unamendable rule conferring blanket amnesty to 
the aggressors in the 1996 and 1999 coups,26 specifying that the amnesty 
could never be the subject of an amendment even if in the future the nec-
essary popular and legislative majorities wished to repeal or even alter this 
controversial rule.27 A similar history unfolded in Ghana. After nearly one 
dozen coups or coup attempts since its independence,28 Ghana struck an 
agreement to create an innovative ceasefire constitution. The new consti-
tution codified an unamendable amnesty rule for those who had caused or 
exacerbated the political instability years before.29

These new constitutions in Niger and Ghana granted eternal immunity 
to the architects, enablers, and executors of these destructive episodes in 
the life of each country. In both cases, the purposes of this unamendable 
amnesty were constructive: to put an immediate end to conflict, to achieve 
peace through absolution of criminal or civil wrongdoing, and to extin-
guish future claims against those involved.

Preservation

Reassurance and reconciliation both take a pragmatic view of the 
unamendable bargain. Their shared objective is not in fact unamendability; 
it is instead to achieve what unamendability allows them to do. When used 
as either reassurance or reconciliation, unamendability is a means to an end 
believed to be valuable. In the case of reassurance, unamendability is used to 
in turn allow constitutional designers to continue the constitution- building 
project. In the case of reconciliation, unamendability is deployed to culti-
vate the conditions for peace. In neither case is unamendability intended 
to convey a normative preference for what is made unamendable— in 
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the United States, the slave trade, or in Niger and Ghana, immunity. 
Unamendability in these cases is a politically expedient device.

But unamendability may sometimes be used, in contrast, as an end in 
and of itself to preserve a feature of the state. Around the world, constitu-
tional designers have made certain principles, values, structures, or other 
rules unamendable because these rules are seen as reflecting a deep do-
mestic truth. The most basic type of preservational unamendability seeks to 
preserve something thought to be distinctive about, or fundamentally con-
stitutive of, the state and its peoples. Preservational unamendability aims 
to freeze some historical conception of the state, looking backward into 
the past for direction to pilot the state into the future. Just like the inter-
pretive theory of originalism, preservative unamendability is anchored in 
a rigid philosophy of constitutional interpretation requiring constitutional 
meaning to be construed through the eyes of the founding understanding. 
Preservational unamendability reflects the judgment of the authoring group 
that a given rule is important at the time of the adoption of the constitution 
and that successor generations should respect the sacredness of both this 
founding judgment and the unamendable rule itself.

Constitutional designers have used unamendability around the globe to 
preserve a variety of features in which they see deep meaning and value 
for the country. For instance, the Afghan Constitution establishes Islam as 
the official religion of the state, and makes this unification of Church and 
State unamendable.30 The same is true in Algeria31 and Iran.32 Other states 
forbid religion and the state from intersecting in any way, committing 
the state to an uncompromising secularism that is made unamendable. 
We see this approach in Benin,33 Burundi,34 and Togo.35 In Brazil, fed-
eralism may never be abolished,36 while in Indonesia amendments are 
prohibited to the unitary character of the state.37 Some countries have 
turned to unamendability to shield republicanism against amendment— 
including Haiti,38 Italy,39 and Senegal40— while others have made mon-
archism unamendable, namely Bahrain,41 Morocco,42 and Qatar.43 The 
choice to use unamendability to preserve a feature of the state has the ef-
fect of tying the hands of present and future citizens to the political cul-
ture that prevailed at the founding. This design strategy may be useful in 
preempting debate on controversial subjects, though it may also ignite 
strong reactions in opposition to a feature that does not reflect the popu-
larly accepted reality in the country.
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Transformation

Quite apart from reassuring actors and reconciling them, and in contrast to 
preservation, codified unamendability may be used also as part of a larger 
effort to transform the state and its surrounding society. Constitutional 
designers can reinforce their project of social and political reconstruction 
by codifying forms of unamendability intended to turn the page perma-
nently on the tragic horrors of an earlier time in their history. This form 
of unamendability— transformational unamendability— seeks to repudiate 
the past and create a new future. It looks not only backward to what the 
state once was but also casts its gaze forward to what the state could be, 
imagining what might be possible if the constitution’s unamendable rule 
takes root in law, politics, and culture. This is sometimes more of an aspira-
tion than a justiciable commitment, but it nonetheless serves to entrench a 
constitutional value deemed important enough by constitutional designers 
to make it legally unremovable from the constitutional text.

For instance, the rebuilt Constitution of Bosnia and Herzegovina seeks 
to arrive at the state’s new tomorrow by setting an unamendable floor for 
all civil and political rights.44 The constitution makes undiminishable all 
rights, including but not limited to the freedoms of expression, association, 
thought, religion, and assembly.45 Several other countries have adopted a 
similar strategy of shielding all rights from diminishment as a response 
to a once and often still perilous social and political setting. Consider the 
Republic of the Congo, which creates an unamendable floor for its entire 
menu of civil, political, economic, social, and cultural rights.46 The same is 
true of Moldova, where the constitution guarantees in its text that all fun-
damental rights and freedoms— like equality, education, access to justice, 
freedom of artistic expression, and the rights to life, a healthy environment, 
and to petition the government— shall never be diminished.47 Namibia and 
Romania paint a similar portrait of the possible. Their constitutions remove 
certain rights and freedoms from the field of constitutional play, making 
them formally undiminishable even in the face of overwhelming majorities 
intent on repealing those protections.48

But fundamental rights and freedoms are not the only types of constitu-
tional rules that are made unamendable within the larger transformative 
aspirations of constitutional states. Some states have codified very partic-
ular electoral rules in an effort to transform the state from a sanctuary for 
absolute rule into a citadel of democracy. Many constitutional states— for 
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example the Central African Republic,49 El Salvador,50 Guatemala,51 and 
Mauritania52— make term limits unamendable. The purposes of many 
of these unamendable rules is the same as what motivates constitutional 
designers to set an unamendable floor for rights and freedoms:  to create 
a new normal for the exercise of public power, and to set an aspirational 
standard that the people and their leaders can aim to achieve in transforming 
their state from one that infringes rules to one that respects them.

Crisis Management

Constitutional designers have turned to unamendability also to help 
manage moments of crisis or to prevent crises from worsening. What they 
make unamendable here is neither a principle, value, or structure but rather 
a rule that prohibits the use of the constitution’s amendment procedures. 
The effect of this unamendable rule is to disable the formal amendment 
process altogether. Spurred by fears that the amendment process could be 
hijacked by foreign or nefarious influences, or rushed in the face of a na-
tional emergency, or even compromised during times of war or instability, 
the use of unamendability in crisis management is intended to take the 
power of formal amendment away from reformers.

It is not unusual for constitutional designers to disable the amendment 
process during an emergency, martial law, or a state of siege or war, as in the 
Constitution of Montenegro.53 Constitutions also disable the formal amend-
ment process during periods of regency or succession. When the monarch is 
absent or unable to serve, constitutions often prohibit formal amendments, 
perhaps out of fear that the regent named as steward would seek to advan-
tage himself by amending the constitution during the monarch’s absence. 
For instance, in Luxembourg, the constitution declares that “during a re-
gency, no change can be made to the Constitution concerning the consti-
tutional prerogatives of the Grand Duke, his status as well as the order of 
succession.”54 The Belgian Constitution imposes a similar prohibition.55 In 
these cases, the objective is the same for all uses of unamendability in crisis 
management: to deny the power of amendment until the state has returned 
to a time of normalcy after the state survives a period of some pressure on 
its institutions.

Constitutional designers may have several motivations for crisis man-
agement unamendability. They may worry that extreme conditions might 
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provoke rushed judgments that could be devastating for governance in 
the long term. They may be concerned that allowing amendment during 
emergencies could allow the executive to push through amendments 
without sufficient deliberation in the heat of the “rally- around- the- flag” ef-
fect of emergencies. Constitutional designers might also want to discourage 
the use of complicated amendment procedures that require an intervening 
election or legislative dissolution since such votes are difficult to organize 
during emergencies.56 Crisis management unamendability has the conse-
quence of insulating the emergency rules themselves from formal amend-
ment, or at least making them harder to change.57

Settlement

Constitutional designers have used unamendability for a separate pur-
pose:  to incorporate time for a constitutional settlement to take hold in 
the aftermath of a particularly charged moment in the life of the state. 
There are many dramatic occasions when political actors and the people 
may become intensely engaged in constitutional politics, and after which 
a respite may be useful to calm passions, to plan next steps, and to give 
time for clarity to emerge from the intensity or upheaval of the moment. 
Using unamendability in the service of settlement means prohibiting 
amendments for a defined period. For instance, constitutions might disable 
the amendment procedure for a fixed number of years beginning imme-
diately upon the ratification of a new constitution, as we see in the Cape 
Verdean Constitution.58 Constitutions might also prohibit lawmakers from 
reintroducing a defeated amendment proposal until the passage of a fixed 
number of months or years, as is true of the Estonian Constitution.59 The 
Portuguese Constitution illustrates another example of how constitutional 
designers use unamendability in the service of settlement: the constitution 
prohibits subsequent amendments within a defined period of time after the 
successful amendment of the constitution.60

Value Expression

Unamendability serves an additional purpose related to each of the 
others:  to express constitutional values. We learned in great detail in 
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Chapter  1 precisely how constitutional designers use amendment rules 
to express values. When designers distinguish one rule by making it im-
mune to the amendment procedures that ordinarily apply to other rules, 
the message both conveyed and perceived is that this unamendable rule 
is more highly valued than those not granted that protection. Whether or 
not the absolute entrenchment of a given rule is intended to be enforceable, 
unamendability makes an important statement about the value— either ob-
jective or subjective or both— of the rule in that constitutional community.

Codified unamendability is the ultimate expression of importance that 
constitutional designers can communicate in the constitutional text. For 
example, the Cuban Constitution’s absolute entrenchment of socialism is a 
statement of the highest significance of socialism in the country,61 just as 
the French Constitution’s absolute entrenchment of republicanism reflects 
one of the country’s most important constitutional values.62 The expres-
sive purpose of unamendability need not necessarily reflect a repudiation 
of the past; it may instead declare new values without reference to an old or 
superseded one.

Interpretive Unamendability

Constitutional states sometimes recognize unamendability even where 
it is not codified in the constitutional text. In many of these cases, a rule 
becomes unamendable as a result of a binding declaration by the au-
thoritative interpreter of the constitution. Most commonly, this declara-
tion of unamendability will be made by a court, but it may also be made 
by a legislature that possesses the power of binding constitutional inter-
pretation. Where the authoritative interpreter declares something to be 
unamendable, the interpreter ordinarily acquires the power to later inval-
idate a formal amendment deemed to violate the uncodified unamendable 
rule. Uncodified restrictions on amendment rest on the fusion of two roles 
that have traditionally been separated across time and institutions: consti-
tutional author and constitutional interpreter.

Uncodified unamendability can arise also without a declaration by an 
authoritative interpreter. Here it takes the form of an unwritten norm that 
emerges from some combination of practice, agreement, or acquiescence 
to in turn yield an uncodified rule that reveals how political actors and the 
people prioritize their shared values.
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Continuity and Discontinuity

The distinction between continuity and discontinuity is critical for under-
standing how interpretive unamendability arises when it is declared to exist 
by the authoritative constitutional interpreter. Continuous constitutional 
change occurs within the existing framework of a legal order while dis-
continuous constitutional change results in an entirely new legal order. An 
example of a continuous constitutional change in the United States is the 
Twenty- Seventh Amendment, which prevents a law increasing the salaries 
of congresspersons from taking effect until an intervening election of the 
House of Representatives has been held.63 Or take an example from Canada, 
where a continuous constitutional change was made to revise all references 
in the constitution from the “Province of Newfoundland” to the “Province 
of Newfoundland and Labrador.”64 Neither of these changes breaks with the 
legal order; both are consistent with it.

A discontinuous change may be understood with reference to the course 
on which a ship sets sail. Where the ship leaves its course and changes di-
rection in midstream, this alteration in trajectory will take it to a new desti-
nation unforeseen by those who commissioned the ship to set sail to begin 
with.65 Contrast this to a change to the ship itself that, while substantial, 
nonetheless keeps the ship on its course without changing its destination. 
The former is discontinuous because it alters the ship’s direction and desti-
nation while the latter maintains continuity in the mission.

Where a constitutional change alters the identity of the constitution or 
runs counter to its spirit or principles, the change is properly defined as 
discontinuous because it ignores the fundamental presuppositions of the 
constitution and fails to cohere with its operational framework. The many 
constitutional dismemberments discussed in Chapter 2 are examples of dis-
continuous constitutional changes. Another example of a discontinuous 
constitutional change is a replacement that results in the adoption of an al-
together new constitution, for instance the new 2010 Kenyan Constitution 
that replaced the previous one, originally adopted in 1969.

Constitutional texts do not ordinarily distinguish between procedures 
for continuous and discontinuous change.66 A  judgment must therefore 
be made whether a proposed amendment will amount to a continuous 
or discontinuous change. If the change is determined to be continuous— 
and it is duly authorized by the constitution and adopted with no proce-
dural irregularity— it is likely to become part of the constitution without 
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sustainable objection to its validity. But if it is determined that lawmakers 
improperly sought to make a discontinuous constitutional change using 
the amendment procedures designated for purely continuous changes, that 
constitutional alteration will not always stand. The basis for this uncodified 
restriction on the amendment power is the theory that a rule can be 
unamendable even where an amendment to it is not expressly prohibited in 
the codified constitution. This effectively creates an uncodified interpretive 
analogue to codified unamendability.

The Basic Structure Doctrine

The power to police the boundary separating continuous from discontin-
uous change may in theory rest with any political institution, but it most 
commonly belongs to courts.67 This power entails the dual authority to 
interpret the constitution as either permitting or disallowing a given con-
stitutional amendment and, in the case of an amendment that exceeds 
the authority of the amending actor, to enforce uncodified restrictions on 
amendment by invalidating the constitutional change. Although many 
courts today have asserted or exercised the power to strike down a consti-
tutional amendment, there is a strong but not irrebuttable claim that the 
power to invalidate an amendment is democratically objectionable. After 
all, on what legitimate basis may any political institution declare that a pro-
cedurally perfect constitutional amendment is unconstitutional?

The Supreme Court of India wrestled with this question in a series of 
important judgments. Consider first the rules of amendment codified in 
the Indian Constitution. The Indian Constitution does not formally codify 
anything against amendment. With a handful of exceptions, the Indian 
Constitution authorizes the national legislature to pass amendments with 
a bare majority vote in each house, provided two- thirds of all members are 
present.68 This relatively easy amendment rule raises the risk that lawmakers 
might treat the constitutional text like a statutory constitution, amendable 
as easily as an ordinary law and indeed indistinguishable from one.69

The Court first held that the amendment power is unlimited.70 Nearly 
twenty years later, the Court reversed itself by laying the foundation 
for invalidating a constitutional amendment at some point in the future, 
holding that the amendment power could not be used to abolish or violate 
fundamental constitutional rights.71 Surely sensing that actually invalidating 
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a constitutional amendment could be too bold a move too soon, the Court 
held that its holding would apply only prospectively, not retrospectively, 
and that only henceforth would the national legislature’s textually plenary 
power of amendment be subject to judicial review for consistency with the 
constitution. This case was a prelude to unveiling the basic structure doc-
trine a few years later.

In Kesavananda, the Court held that the amendment power could 
be used only as long as it did not do violence to the constitution’s basic 
structure.72 The concept of the basic structure was said to include the su-
premacy of the constitution, the republican and democratic forms of gov-
ernment, the secular character of the state, the separation of powers, and 
federalism.73 In asserting these elements of the basic structure doctrine— 
elements that the Court insisted could not lawfully be violated by a consti-
tutional amendment— the Chief Justice wrote that “every provision of the 
Constitution can be amended provided in the result the basic foundation 
and structure of the Constitution remains the same.”74 The Chief Justice 
identified these basic features of the constitution with reference to the pre-
amble and the “whole scheme of the Constitution.”75 It is important to stress 
here that the constitution’s text did not then, nor does it now, enumerate 
what is “basic,” as in foundational, to its own structure. That judgment of 
constitutional importance finds its origin in judicial interpretation, not in 
explicit constitutional design.

A few years later, the Court invoked the basic structure doctrine to in-
validate part of a mega- amendment to India’s Constitution, including its 
codified amendment rules.76 The amendment had proposed, in part, to 
limit the Court’s power to review future constitutional amendments. The 
mega- amendment envisioned inserted into the constitution a declaration 
that “no amendment of this Constitution . . . shall be called in question in 
any court on any ground”77 and that “for the removal of doubts, it is hereby 
declared that there shall be no limitation whatever on the constituent 
power of Parliament to amend by way of addition, variation or repeal the 
provisions of this Constitution under this article.”78 This mega- amendment 
package was a direct response to the Court’s assertion of supremacy and 
just the latest move at the time in the battle for constitutional primacy be-
tween the national legislature and the Court.

The question for the Court was not whether the legislature’s amend-
ment power was subject to implicit limits. That question had been re-
solved in Kesavananda. The question was instead whether the legislature 
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could overrule the Court using its amendment power. The Chief Justice 
began from the proposition that although “Parliament is given the power 
to amend the Constitution,” it is clear for the Court that this “power cannot 
be exercised so as to damage the basic features of the Constitution or so as 
to destroy its basic structure.”79 The Chief Justice explained why the legisla-
ture cannot trump the Court by insulating its amendment from the Court’s 
review:

Since the Constitution had conferred a limited amending power on the 
Parliament, the Parliament cannot under the exercise of that limited 
power enlarge that very power into an absolute power. Indeed, a lim-
ited amending power is one of the basic features of our Constitution and 
therefore, the limitations on that power cannot be destroyed. In other 
words, Parliament cannot, under Article 368, expand its amending power 
so as to acquire for itself the right to repeal or abrogate the Constitution 
or to destroy its basic and essential features. The donee of a limited power 
cannot by the exercise of that power convert the limited power into an 
unlimited one.80

This cornerstone of this basic structure doctrine— that the amendment 
power is limited by implication of its very nature, even where the constitu-
tional text does not recognize any limitation on its use— has journeyed be-
yond India to many other countries since its articulation half a century ago.

Variations on the Basic Structure Doctrine

The basic structure doctrine has taken root in many countries beyond 
India. Consider two high court rulings— one each from Colombia and 
Taiwan— where judges have invalidated a constitutional change for ex-
ceeding what they have interpreted as the implicitly limited amendment 
power.

The Constitutional Court of Colombia has created the “substitution of 
the constitution” doctrine, which authorizes Congress only to amend the 
constitution but not to replace it, on the theory that the power of consti-
tutional replacement “is reserved for the people in their authority as pri-
mary constituent power.”81 As Carlos Bernal has explained, the core of the 
doctrine is that “the power to amend the constitution comprises the power 
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to introduce changes to any article of the constitution text” on the condi-
tion that “these changes can neither imply a derogation of the constitu-
tion nor its replacement by a different one.”82 In the Court’s first judgment 
establishing the doctrine, it emphasized the existence of implicit limitations 
on the power of amendment:

The power of reform, a constituted power, has material limits, because 
the power to reform the Constitution does not include the possibility of 
derogating it, subverting it or substituting it in its integrity.

The derivative constituent power, then, lacks the power to destroy the 
Constitution. The constituent act establishes the legal order and, because 
of that, any power of reform is limited only to carrying out a revision. The 
power of reform, which is constituted power, is not, therefore, authorized 
to annul or substitute the Constitution from which its competence is de-
rived. The constituted power cannot . . . grant itself functions that belong 
to the constituent power and, therefore, cannot carry out a substitution of 
the Constitution not only because it would then become an original con-
stituent power, but also because it would undermine the bases of its own 
competence. . . .83

The Court stressed that the amendment power is limited, even though 
the country’s codified constitutional text imposes no explicit limitations 
on amendment.84 The reason why the amendment power is restricted, 
explained the Court, is that the amendment power is a constituted power, 
a lesser and bounded power in comparison to constituent power, the latter 
being a power that is “absolute, unlimited, permanent, without limits or 
jurisdictional controls, because its acts are political and foundational and 
not juridical, [and] whose validity derives from the political will of the so-
ciety.”85 The Court saw its role as protecting the constitution from its unau-
thorized replacement— what the Court described as its “eliminat[ion]” or 
“substitut[ion]”— by anything but a procedure legitimated by the exercise of 
constituent power.86

Turn next to Taiwan. The Taiwanese Constitution imposes no formal 
limits on amendment.87 Yet the absence of codified unamendability has not 
stopped the Constitutional Court from striking down a series of constitu-
tional amendments. In one case, the National Assembly adopted a set of 
amendments in 1999 that the Court subsequently invalidated on both pro-
cedural and substantive grounds.88
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The constitutional challenge began when members of the Legislative Yuan 
filed a petition alleging many infirmities with an amendment passed by the 
National Assembly. First, they argued that the amendment had been passed 
on the strength of votes cast in anonymous ballots in the second and third 
readings in violation of the constitution’s amendment rules.89 They also 
argued that there were irregularities in the vote because some of the amend-
ment proposals had been defeated in the second reading but were still voted 
on again in the third.90 The amendment moreover required the National 
Assembly to be constituted according to a proportional allocation given to 
political parties on the basis of votes they had received in the latest election 
of the Legislative Yuan, a separate constitutional organ.91 The challengers 
claimed that this change would make all of those persons unaffiliated with 
a political party ineligible for selection to the National Assembly.92 The 
challengers raised other concerns, including that the amendment improp-
erly extended term limits and also sowed confusion about their duration.93

The Court declared the amendment unconstitutional. Anonymous 
balloting, the Court explained, violated the principles of “openness and 
transparency” in the legislative process.94 As for the voting irregularities, 
the Court held that they “contradict the fundamental nature of governing 
norms and order that form the very basis and existence of the Constitution, 
and are prohibited by the norms of constitutional democracy.”95 The rule of 
proportional representation in the National Assembly drawn from political 
party votes received in Legislative Yuan elections violated the principles of 
“democracy and constitutional rule of law.”96 The extension of term limits 
likewise violated the principle of “democratic state of constitutional rule of 
law.”97 The Court also explained its reasoning in arriving at its conclusion:

Although the Amendment to the Constitution has equal status with the 
constitutional provisions, any amendment that alters the existing constitu-
tional provisions concerning the fundamental nature of governing norms 
and order and, hence, the foundation of the Constitution’s very existence 
destroys the integrity and fabric of the Constitution itself.  .  .  . The dem-
ocratic constitutional process derived from these principles forms the 
foundation for the existence of the current Constitution and all [govern-
mental] bodies installed hereunder must abide by this process.98

As in other cases around the world where courts have rejected an amend-
ment, here the Taiwanese Constitutional Court set the constitution itself 
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as the standard for lawful constitutional change. It held that constitutional 
changes inconsistent with the constitution would destroy the constitution 
as it is presently understood.99 There are echoes in this judgment of the 
Colombian Constitutional Court’s self- given duty to protect the constitu-
tion from its “eliminat[ion].”100

Courts in Colombia, Taiwan, and elsewhere in the world have not built 
this approach from scratch. Their judgments on the unconstitutionality 
of an amendment derive from the ideas developed in the Indian Supreme 
Court’s rulings on the basic structure doctrine. They have also drawn from, 
as has the Indian Supreme Court, the conventional theory of constitutional 
change, discussed earlier in Chapter 2.

Conventions of Unamendability

A rule can become unamendable not only as a result of a pronouncement 
by the authoritative arbiter of constitutional meaning, in most cases courts. 
A rule can become unamendable also over time as it acquires special po-
litical or social significance.101 This form of uncodified unamendability 
derives from the creation of a new constitutional convention. The idea that a 
convention— which is by definition uncodified— can become unamendable 
is much less well developed than the distinction between continuous and 
discontinuous constitutional change, but we can nevertheless illustrate its 
operation with useful examples. What remains uncodified in the case of 
uncodified unamendability is not the rule that becomes unamendable— 
which may in fact be codified in a constitutional text as an ordinary rule— 
but rather the social fact of its unamendability.

Consider how the unilateral provincial power of amendment in the 
Constitution of Canada grew unamendable. In Canada’s founding con-
stitution, an amendment could be made, with few exceptions, only by the 
Parliament of the United Kingdom.102 The Constitution Act, 1867 author-
ized the individual provinces to amend their own provincial constitution, 
but it conferred no similar power upon Canada to amend the Canadian 
Constitution.103 The unilateral provincial power was not expressly 
unamendable; it was a freely amendable rule like any other.

In 1949, the United Kingdom passed an amendment, at Canada’s re-
quest, authorizing the Parliament of Canada to formally amend the 
Canadian Constitution.104 With some exceptions, this amendment gave 
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Parliament the same amendment power as to the purely federal subjects of 
the Canadian Constitution that the Constitution Act, 1867 had given prov-
inces as to their own provincial constitutions.105 The provinces objected 
that the new amendment could allow an emboldened Parliament to uni-
laterally amend federal institutions of provincial concern, for instance the 
composition of the Senate or representation in the House of Commons.106 
Yet whether a province would retain the power to amend its own constitu-
tion was never in doubt. The development of Canadian federalism to that 
point had allowed no other view but that the provinces possessed this uni-
lateral authority.

Canada finally formally divested the United Kingdom of its amendment 
authority in 1982 when federal and provincial leaders agreed to codify five 
amendment rules to govern all manner of amendments affecting purely 
federal or provincial subjects, as well as those affecting both.107 Federal and 
provincial lawmakers had tried before on many occasions to design amend-
ment rules that would authorize Canada to amend its own constitution. 
But they had failed each time, over a dozen in total,108 due largely to disa-
greement on the right quantum of agreement for provincial consent to an 
amendment affecting both levels of government.109

Yet through it all there was one constant in Canada’s efforts for a 
negotiated settlement on a new set of amendment rules for the country: the 
provinces would retain their unilateral power to amend their own 
constitutions. As early as a 1927 Dominion- Provincial Conference, the na-
tional government’s minister of justice had suggested an amendment struc-
ture that left unchanged the unilateral provincial amendment power.110 
Later in 1935, the House of Commons convened a special committee to 
“study and report on the best method by which the British North America 
Act may be amended.  .  .  .”111 The Committee was particularly concerned 
with protecting provincial powers and fundamental rights as it searched 
for guidance on “safeguard[ing] the existing rights or racial and reli-
gious minorities and legitimate provincial claims to autonomy.”112 At the 
Constitutional Conference of 1950, then Prime Minister Louis St. Laurent 
stated the federal government’s test for agreeing to any new amendment 
framework:  one of the key conditions required that any amendment for-
mula would have to respect the autonomy of provinces in relation to their 
constitution.113 The centrality of provincial sovereignty in purely provincial 
matters persisted throughout subsequent negotiations in the intervening 
decades.114 The unilateral provincial amendment power was therefore 
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never in doubt, even amid uncertainty about how Canada would ultimately 
structure its amendment rules. This provincial power had become a non- 
negotiable unamendable rule, but it had never been nor was it later codified 
as unamendable. What occurred instead was the emergence of a conven-
tional understanding among political actors that the province’s power to 
amend its own provincial constitution is a fundamental rule in Canada.

Constructive Unamendability

We have so far covered two varieties of unamendability: codified and inter-
pretive. There is a third category of unamendability that I have described 
as constructive unamendability. A  constitutional rule is constructively 
unamendable when the codified thresholds required to amend it are so on-
erous that reformers cannot realistically (though they could theoretically) 
satisfy the standard. What results is the impossibility of amending the rule, 
even though formally it is amendable.

Constructive unamendability arises when the constitutional text defines 
a rule as freely amendable but the present political reality reveals that it is 
not. For instance, the entire constitution in Taiwan may be constructively 
unamendable now that its amendment rule has been hardened to require 
steps that appear to make amendment virtually impossible today:  the ap-
proval of three- quarters of the Legislative Yuan, with a three- quarters 
quorum, followed by a six- month period of public deliberation on the 
amendment proposal, and then finally a referendum that must garner 
majority support from eligible voters.115 This amendment rule is a high 
threshold in any polity but its difficulty in Taiwan derives principally from 
the difficulty of gathering supermajority support among the multiple polit-
ical parties that ordinarily take different views on subjects of constitutional 
importance.

Constructive unamendability may be imputed to a freely amendable 
rule or an entire constitution when reformers have expressed their un-
willingness or shown their inability to satisfy the constitution’s mandated 
formal amendment procedures. Constructive unamendability is rooted 
in deep divisions among political actors who ultimately reach the point 
of stalemate. Under these conditions, formal amendment becomes impos-
sible unless reformers perform miracles to break the stalemate. The stale-
mate may stem from political incompatibilities, unpalatable preconditions 
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to formal amendment, or a strong resistance to entertaining thoughts of 
formal amendment despite the constitutional text authorizing the change 
reformers are unwilling to attempt. Alternatively or in addition, the stale-
mate may originate from the structural design of the constitution, for in-
stance a complex horizontal or vertical separation of powers that creates 
multiple veto points along the path to formal amendment. This construc-
tive unamendability need not be a permanent feature of a given codified 
rule. Political circumstances may evolve to alleviate the pressures that 
generated the intractable conditions to begin with, just as an uncontentious 
rule may later become constructively unamendable as a result of new po-
litical fault lines.

Constructive unamendability differs from codified unamendability in 
form but it has the same effect. Unlike codified unamendability, construc-
tive unamendability is not expressly identified in the constitutional text. 
But like codified unamendability, the effect of constructive unamendability 
is to make amendment impossible. Constructive unamendability is sim-
ilar to interpretive unamendability in both function and form:  formally, 
neither is codified in a constitutional text; and functionally, both result 
in taking the unamendable matter out of the hands of reformers. The dif-
ference between interpretive and constructive unamendability springs 
instead from their origins. Interpretive unamendability is rooted in in-
tention and arises from either an authoritative declaration or the forma-
tion of a constitutional convention: political actors choose by agreement, 
acquiescence, or imposition that some rule will be unamendable. In con-
trast, constructive unamendability is not intentional; it is a condition 
that attaches to the extraordinary difficulty of assembling the required 
majorities to amend a rule that is nonetheless identified in the constitu-
tion as freely amendable.

Unamendability on these terms therefore derives neither from formal 
constitutional design, as in the case of Brazil, France, or Germany, nor 
does it derive from constitutional interpretation, as in India, where the 
Supreme Court has interpreted the “basic structure” of the constitution to 
be unamendable despite there being no mention of unamendability in the 
constitutional text. Constructive unamendability is instead the product of 
constitutional politics requiring reformers to perform impossible heroics to 
successfully amend the constitution. Constructive unamendability, then, is 
not a legal construction but rather a political reality that prevents formal 
change.
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The Equal Suffrage Clause

In the United States, the Equal Suffrage Clause is constructively 
unamendable. The Equal Suffrage Clause creates an exception to the general 
formal amendment rule in the constitution: a formal amendment ordinarily 
requires Congress and the states, respectively, to propose a formal amend-
ment by two- thirds vote and to ratify it by a three- quarters supermajority 
vote,116 but a formal amendment diminishing a state’s representation in the 
Senate requires in addition that “no State, without its Consent, shall be de-
prived of its equal Suffrage in the Senate.”117 The clause therefore authorizes 
a change to a state’s representation in the Senate only if that state grants its 
consent. What makes the rule constructively unamendable is that no state 
would consent to a change that resulted in the direct or relative diminution 
of its power in American federalism. The Equal Suffrage Clause might as 
well be rewritten as a codified unamendable rule.

The Equal Suffrage Clause seems by its terms to require the additional 
consent of only the state deprived of its equal representation in the Senate. 
But it actually requires the unanimous consent of all states.118 The reason 
becomes evident when we consider a hypothetical illustration. Assume the 
required supermajorities agree by formal amendment to reduce Maine’s 
representation in the Senate. According to the Equal Suffrage Clause, the 
amendment would be invalid without Maine’s consent. Yet all other states 
would likewise be required to consent to the change because their own 
Senate representation would now be different relative to Maine’s, resulting 
in their deprivation of “equal Suffrage in the Senate.”119 As Sanford Levinson 
explains, “Vermont’s failure to consent to [Maine’s] reduced representa-
tion in the Senate would doom the proposal, since otherwise one would be 
foisting an ‘unequal Suffrage’ on Vermont, relative to [Maine]’s, without its 
consent.”120 This unanimity requirement highlights what Michael Dorf has 
referred to as the “near- impossibility”121 of amending the Senate.

Informed observers appear to have conflated the difficulty of formally 
amending the Senate with its codified unamendability. For instance, the 
Supreme Court of the United States has described the Equal Suffrage Clause 
as a “permanent and unalterable exception[] to the power of amendment.”122 
Leading constitutional scholars have similarly interpreted the clause as for-
mally unamendable: Raoul Berger has described the clause as “expressly ex-
cepted from the sweep of the amendment power”;123 Douglas Bryant has 
stated that it “may not be altered and is forever part of the Constitution”;124 
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Daryl Levinson has called it “explicitly unamendable”;125 Doug Linder 
has described it as “expressly unamendable”;126 Eric Posner and Adrian 
Vermeule interpret it as “entrenched . . . against subsequent amendment”;127 
and Jack Balkin deems it “unamendable.”128 These interpretations may re-
flect either a general reference to “unamendability” incorporating its sub-
stantive and procedural dimensions as well as its codified and interpretive 
forms, or these interpretations they may result from a misreading of the 
clause. In either case, their references to unamendability are imprecise.

The Equal Suffrage Clause does not codify a formally unamendable rule 
against altering Senate representation. By its own terms, the Equal Suffrage 
Clause makes Senate representation amendable provided the concerned 
state(s) consent to the change. This procedural requirement to secure state 
consent is qualitatively different from the wholesale disabling of formal 
amendment rules we see in codified rules expressly forbidding amend-
ment. Codified unamendability makes amendment unconstitutional even 
with the unanimous consent of all concerned lawmakers.129 For instance, as 
discussed in Chapter 1, the German Constitutional Court has enforced the 
Basic Law’s codified unamendability of human dignity, recognizing human 
dignity as “a paramount principle of the constitution and the highest consti-
tutional value.”130 The human dignity protection, which holds that “human 
dignity shall be inviolable”131 and is in turn codified in the constitution as 
unamendable,132 is accordingly distinguishable from the Equal Suffrage 
Clause.

Some scholars have recognized that the Equal Suffrage Clause is amend-
able in theory.133 Still, unanimity among states is very likely unachiev-
able on most questions in the United States and perhaps least probable on 
amending the Senate. The consequence is therefore the same:  the Equal 
Suffrage Clause is unamendable in the United States just as human dignity 
is unamendable in Germany. But the trigger in each instance is different, 
and it concerns both how and when unamendability arises. In Germany as 
in other constitutional states where a rule is deliberately codified against 
amendment, unamendability is an informed choice contemplated in the 
pre- promulgation design of the master text constitution. In contrast, con-
structive unamendability emerges from post- promulgation constitutional 
politics.

Federal democracies may be more vulnerable to producing forms of con-
structive unamendability. The design of formal amendment rules in federal 
democracies often serves to protect dual interests, and as a result confers 
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veto powers upon both national and subnational units for amendments to 
federalist institutions. Federal democracies outside the United States codify 
amendment rules similar to the design of the Equal Suffrage Clause. In 
Australia, for example, a formal amendment to the powers, boundaries, or 
representation of a state requires a majority of voters in that affected state 
to approve the amendment, in addition to first securing a simple majority 
in both houses of the bicameral national legislature and securing approval 
in a national referendum.134 Austria has a similar rule for amendments to 
its Federal Council.135 It is important to observe, then, that federalism may 
be a cause of constructive unamendability. I discuss amendment design in 
federal states more fulsomely in Chapter 5.

Constitutional Veneration

An independent cause or at least a compounding factor in constructive 
unamendability is what James Madison described in his day as “venera-
tion.”136 Madison promoted veneration as an important quality to cultivate 
for the constitution among the public, the payoff of a venerated constitution 
being a more stable regime whose codified master text would endure.137 
Madison thought it was important to discourage frequent amendment in 
order to keep the original constitution unchanged as much as possible.138 
He worried that too many amendments and attempts at amendment would 
convey the impression that the constitution was defective, and this impres-
sion would in turn undermine what he saw as the larger good of building 
veneration for the new constitution.139

For Madison, constitutional veneration was a worthwhile objective but 
for Thomas Jefferson it risked freezing the constitution from needed changes 
as time and experience exposed the document’s errors and flaws. Jefferson 
attributed a negative connotation to what Madison saw as a virtue: venera-
tion grew out of the glorification, adulation, or blinding admiration for the 
constitution. Jefferson stated the problem: “Some men look at constitutions 
with sanctimonious reverence, and deem them like the arc of the covenant, 
too sacred to be touched. They ascribe to the men of the preceding age a 
wisdom more than human, and suppose what they did to be beyond amend-
ment.”140 He then qualified his position: “I am certainly not an advocate for 
frequent and untried changes in laws and constitutions. . . . But I know that 
laws and institutions must go hand in hand with the progress of the human 
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mind.”141 And he finally offered a solution: “[A] s new discoveries are made, 
new truths disclosed, and manners and opinions change with the change 
of circumstances, institutions must advance also, and keep pace with the 
times.”142 Jefferson punctuated his point with an analogy: “We might as well 
require a man to wear still the coat which fitted him when a boy, as civilized 
society to remain ever under the regimen of their barbarous ancestors.”143 
Jefferson therefore anticipated a problem that Madison did not: that a po-
litical culture of constitutional veneration could lead to the constructive 
unamendability of the constitution.

Today we have an answer to the question that divided Madison from 
Jefferson:  Does a person’s veneration for a constitution make her less 
likely to support amendments to it? A  recent study reveals the answer is 
yes. When someone feels herself attached to a constitution, she becomes 
more disposed to rejecting proposals to amend it.144 There is evidence of 
something in the nature of a “constitutional status quo bias” for the U.S. 
Constitution. This status quo bias, when it is challenged by an amendment 
proposal, exerts a normative resistance to that amendment effort. The rev-
erence a person has for the constitution makes textual alteration less likely 
because she perceives efforts to tinker with the constitution as undermining 
the founding design and the founders themselves, for whom someone who 
venerates the constitution has great respect. There is a great irony in the 
consequences of venerating the U.S. Constitution:  veneration generates 
pressure for the constitution to change outside of the formal procedures in 
Article V since the document must remain relevant to the times, but the 
result is a gap between what the constitution says and what it means, and 
therefore how well a reader can understand it.145

Sandy Levinson theorized the profound impact of veneration on consti-
tutional amendment long before social science confirmed that veneration 
generates a status quo bias. In 1990, Levinson compared the national and 
state constitutions in the United States, observing that “it is certainly diffi-
cult to describe the stance of most citizens toward their state constitutions 
as one of ‘veneration.’ Many Americans are probably not even aware that 
they are under the aegis of two constitutions that may significantly differ 
in their conceptions of governmental institutions and of rights protected 
against governmental interference.”146 In contrast to the national consti-
tution, state constitutions have a long history of frequent amendment and 
also more dramatically of replacement. When Levinson wrote in 1990, the 
fifty American states had lived through a total of 146 state constitutions,147 
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and around fifteen years later their average annual revision rate was meas-
ured at 0.35, extraordinarily higher than the rate for the United States at 
0.07.148 Levinson was right when he speculated that “it seems plausible to 
argue, therefore, that there is some relationship between actual frequency 
of amendment and Madisonian ‘veneration.’ The more of the former, the 
less of the latter.”149 Levinson later issued a call to action for a constitutional 
convention to rethink— and ultimately, he hoped, to rewrite— the fun-
damental bargain in the U.S. Constitution. It is a bold call to action that 
addresses what he believes is the alarming constitutional stasis in which 
Americans find themselves:

To the extent that we continue thoughtlessly to venerate, and therefore not 
subject to truly critical examination, our Constitution, we are in the posi-
tion of the battered wife who continues to profess the “essential goodness” 
of her abusive husband. . . . Similarly, that there are good features of our 
Constitution should not be denied. But there are also significantly abusive 
ones, and it is time for us to face them rather than remain in a state of 
denial.150

In the United States, constitutional veneration has combined with other 
forces to discourage amendment. But the relationship between veneration 
and amendment can sometimes be altogether different. Andrew Harding 
explains that in Malaysia, for instance, the culture and practice of hyper- 
amendment— since 1957, over forty amending acts and six hundred tex-
tual alterations— “has had the effect of sanctifying rather than dissipating 
respect for both the text and spirit of the Constitution.”151 Frequent 
amendment has solidified an expectation that change will continue to 
occur within the constitution’s boundaries. The success of the Malaysian 
Constitution in setting the terms of debate on reform has built a reser-
voir of goodwill for the constitution in light of its survival through many 
changes and its endurance for so long.152 On this theory, frequent amend-
ment can sometimes strengthen public regard for the constitution. It is 
seen as evidence of the responsiveness of the governors to the concerns 
and wishes of the governed. This can in turn lead to embracing the con-
stitution as a living reflection of the ever- evolving views of the people as 
presently constituted, opening the constitution to future changes by a new 
emerging consensus.
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Omnibus Amendment Bills and Multi- party Incompatibility

Another contributing factor to constructive unamendability is evident in 
Canada’s experience with major formal amendment. History has shown that 
Michael Stein was right to doubt, shortly after the major multilateral con-
stitutional changes in Canada in 1982, whether those changes would “prove 
to be only a Pyrrhic victory, a largely symbolic success that will effectively 
bring the process to a halt.”153 Since then, all major multilateral constitu-
tional changes in Canada have failed, with the exception of a single instance 
in 1983,154 which was successful likely due to the momentum generated by 
the Patriation of the constitution the year before.

Michael Lusztig’s theory of “mass input/ legitimization” suggests only 
partially why major multilateral amendment is virtually impossible 
today in Canada.155 Lusztig begins by observing that major amendment 
requires an extraordinarily deep and broad level of agreement by political 
actors.156 The prospect of major multilateral amendment efforts creates 
incentives for multiple constituencies to mobilize behind their interests in 
order to attain special status for themselves, and to entrench that status in 
the product of those amendment efforts.157 According to Lusztig, Canada’s 
various “mega- constitutional orientations” are inherently irreconcilable, 
the consequence being that major amendment efforts are doomed to 
failure.158

Lusztig identifies four conflicting mega- constitutional orientations— 
pan- Canadian, Quebec, Western, and minoritarian— that give a different 
answer to the question where sovereignty lies.159 Three pairs of answers 
are possible, according to Lusztig: with individuals or collectivities; if with 
collectivities, with territorial ones or nonterritorial ones, and if with terri-
torial collectivities, with symmetrical or asymmetrical arrangements.160 In 
light of these competing visions of sovereignty in Canada, Lusztig concludes 
that the modern political imperative for mass input and legitimization 
in major constitutional reforms like the Meech Lake and Charlottetown 
Accords does not bode well for the successful ratification of amendment 
packages in a deeply divided consociationalist system like Canada.161 An 
additional complication results:  conferring special status on one group 
makes it difficult to deny similar status to others.162 This leads to near- 
certain amendment failure for major multilateral formal amendment efforts 
involving fundamental or constitutive principles, the polity’s constitutional 
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identity, or the framework and interrelations of public institutions.163 
Lusztig and Christopher Manfredi anticipate amendment failure in Canada 
for major multilateral amendments in the future because reformers will 
make incompatible and intractable demands, both on the subject of the 
major amendment efforts themselves and on collateral issues of significance 
to their constituencies.164

But multi- party interest incompatibility is insufficient on its own to ex-
plain why major multilateral amendment is unlikely today in Canada. There 
is an as- yet underappreciated aggravating factor that, when combined with 
multi- party interest incompatibility, dooms major multilateral amendment 
efforts to failure before they even begin: Canada’s practice of using omnibus 
amendment bills. This political practice may be what most complicates 
major multilateral amendments in Canada.

The 1987 Meech Lake Accord and 1992 Charlottetown Accord each 
proposed multiple alterations at once to the constitution, and in both cases 
the proposals were bundled together in one enormous package of consti-
tutional changes. The inspiration for these omnibus amendment packages 
was the 1982 Patriation package, which introduced the Canadian Charter 
of Rights and Freedoms, codified a fully domestic set of formal amend-
ment rules, consolidated the many parts of the constitution, and ended the 
United Kingdom’s legal authority in Canada.

The principal purpose of the Meech Lake Accord was to reconcile 
Quebec with the rest of Canada after Patriation had left many inside and 
out of Quebec with misgivings about both the agreement itself and the 
way it had been negotiated. The Accord was designed to address Quebec’s 
five conditions for accepting the Constitution Act, 1982.165 Had they been 
approved, these changes would have been formalized as amendments 
to both the Constitution Act, 1867 and the Constitution Act, 1982. The 
Accord proposed, for instance, to constitutionalize a declaration that 
“Quebec constitutes within Canada a distinct society,”166 to change the 
method of senatorial selection to give provinces an important role in the 
choice,167 to give provinces some control over immigration,168 to con-
stitutionalize the Supreme Court,169 and to require the prime minister 
to convene a conference of first ministers at least once per year.170 The 
Meech Lake Accord proposed also to amend the formal amendment rules 
themselves.171
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The Charlottetown Accord was even more extensive in the changes it 
sought to make to the constitution. The Accord proposed once again to 
recognize the distinctiveness of Quebec,172 yet it also proposed to codify 
a “Canada Clause” that would recognize the values that bind Canadians 
across the country.173 The Accord would have also clarified and in some 
ways reorganized the federal distribution of powers,174 made significant 
changes to the Senate and the House of Commons as well as to the Supreme 
Court,175 brought additional protections for linguistic rights,176 and it 
too would have amended the rules of formal amendment.177 The Accord 
moreover would have codified a requirement of an annual conference of 
first ministers.178 Just like the Meech Lake Accord, then, the Charlottetown 
Accord proposed a series of substantial amendments.

Both deals were patterned after the Patriation model: many changes were 
built into one enormous package of amendments. But there was an impor-
tant difference between Patriation on the one hand and the Meech Lake and 
Charlottetown Accords on the other: the method of ratification. Patriation 
was an agreement among elites with no direct involvement from voters. 
It was instead an agreement among the government of Canada and the 
governments of the provinces.179 In contrast, the packages in Meech Lake 
and Charlottetown were to be ratified with a greater measure of public in-
volvement: the Meech Lake Accord was to be ratified in votes of the provin-
cial assemblies, and the Charlottetown Accord in an advisory referendum 
in every province and territory across the country in addition to votes of 
the national and subnational assemblies.

The method of ratification is the predicate for why the Meech Lake and 
Charlottetown Accords were doomed almost as soon as they were bundled 
as omnibus amendment packages. The method of ratification raised three 
problems:  the problem of veto gates, the problem of incommensurability, 
and the problem of comprehensiveness. Unlike at Patriation where there 
were only a small number of eleven major decision makers to convince— 
and even still the assent of all eleven was not required, according to the 
Canadian Supreme Court— here in the Meech Lake and Charlottetown 
Accords the decision makers were multiplied many times over and 
presented many more veto opportunities to stop the reform efforts. The 
bigger problem, though, was that some of the various proposals within the 
same amendment package were in tension with each other. Some groups 
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certainly were pleased with the gains promised to them, but they opposed 
some of the concessions offered to others.180 As Louis Massicotte has 
explained, there was a peculiar logic behind the omnibus strategy in con-
stitutional reform:

Documents like the Victoria Charter, the final patriation deal, the Meech 
Lake and Charlottetown Accords were all based on the assumption that 
nobody would be satisfied by each facet of the deal if considered in isola-
tion, but that we should try to include in the package a little something for 
everybody, so as to generate a minimal consensus, if not genuine enthu-
siasm for the whole package.181

Voting in favor of the reforms therefore meant taking the bitter with the 
sweet, certainly not a rarity in the normal course of legislative logrolling. 
The difference here was that a concession given to one group could be taken 
as undermining an important victory sought by another.

A third problem was a function of the comprehensiveness of the 
packages. Almost every important part of the constitution was in some 
way affected by these proposals. The sheer volume of proposed changes 
was a significant problem— and also a cause of the defeat of the two reform 
packages— because it was not hard to find something to oppose. With few 
Canadians fully satisfied with what the country would look like after the 
implementation of either Accord, many saw better reason to oppose the 
reforms than to depart from the known but still imperfect status quo. Still 
today, the need for mass input and legitimation combines with the political 
practice of relying on omnibus amendment bills to make major multilateral 
amendments close to impossible in Canada.

It is worth considering whether the use of single- subject amendments 
would in any way assuage the astounding difficulty of formal amend-
ment in Canada, or whether it might exacerbate it. The option may well 
be moot because it is arguable that Canada is stuck with omnibus bills for 
major multilateral amendments. What began as an expedient choice may 
now have matured into a constitutional convention requiring reformers 
to propose and ratify all major multilateral amendments as omnibus 
packages. I return to the idea of single- subject amendments more gener-
ally in Chapter  5 in our discussion on The Architecture of Constitutional 
Amendment.
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Unamendability in Measuring 
Amendment Difficulty

Each of the three varieties of unamendability complicates the effort to 
measure amendment difficulty across jurisdictions. Measuring the effect 
of constructive and interpretive unamendability on the difficulty of formal 
amendment is daunting and quite likely impossible. Even measuring the ef-
fect of codified unamendability is difficult to do, despite the existence of a 
textual referent for the unamendable rule.

Consider an example from the Czech Republic. The constitution 
entrenches an instance of codified unamendability. It declares that “the es-
sential requirements for a democratic state” are unamendable. This formally 
unamendable rule in the Czech Constitution is paired with an interpreta-
tive rule, one combining with the other to prevent reformers from changing 
the constitution in any way that undermines the democratic character of 
the state:

Any changes in the essential requirements for a democratic state governed 
by the rule of law are impermissible.182

Legal norms may not be interpreted so as to authorize anyone to do 
away with or jeopardize the democratic foundations of the state.183

Both of these rules were put to the test when the Constitutional Court 
evaluated the constitutionality of an amendment that sought to shorten 
the term of the Chamber of Deputies.184 The Court annulled the amend-
ment, and with it the decision of the president to call new elections for the 
Chamber. The basis of the Court’s decision was its duty, in its view, to pro-
tect the material core of the constitution as reflected in the unamendable 
rule codifying the requirements of democracy against attack.

The argument against the amendment was that it was inconsistent with 
the “constitutional order” insofar as it changed “an essential requirement 
for a democratic state governed by the rule of law, which, under Art. 9 par. 
2 of the constitution cannot be changed.”185 The Court specified how the 
amendment changed an essential requirement for a democratic state: “That 
requirement is that the free competition among political forces be subject to 
the same rules, and, especially, to rules set in advance.”186 The challengers 
contended that the constitutional amendment should not be seen merely 
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as either amending or supplementing the constitution but rather as 
“suspend[ing] a certain provision in it (on the length of the term of office) 
for a particular term of office, and do[ing] so retroactively.”187 The conse-
quence, if the challenger were to be believed, would have been to “replace[] 
the suspended constitutional framework, for this term of office only, with 
an ad hoc rule based on an agreement between certain political forces.”188

The Court agreed.189 It stressed that the constitution is founded on “the 
basic untouchable values of a democratic society.”190 For the Court, the 
constitution is not rooted in positivist parliamentary sovereigntist notion 
that all duly- passed acts of the legislature are supreme. Instead, the Court 
explained, the legislature is bound by the constitution irrespective of the 
quality of legislative majorities that may wish to make a change contrary to 
its text:

[T] he Czech Constitution provides in Art. 9 par. 2 that “any change in the 
essential requirements for a democratic state governed by the rule of law 
is impermissible.” This places the constitutive principles of a democratic 
society, within this constitution, above legislative competence, and thus 
“ultra vires” of Parliament. A  constitutional state stands and falls with 
these principles.191

The Court stressed also that the prohibition against changing the demo-
cratic character of the state applies equally to judges. As much as legislators, 
judges must “protect the material focus of the constitutional order” when 
the constitution is threatened by an improper amendment.192 The Court 
observed that the formally unamendable democratic character of the state 
“is not a mere slogan or proclamation, but a constitutional provision with 
normative consequences.”193

In the end, the amendment was an amendment “only in form, but not 
in substance.”194 The Court compared holding elections at intervals that 
exceed the constitutional term of office with holding elections at shorter 
intervals, both of which would violate “the principle of regular terms of of-
fice” entrenched in the Charter.195 From a broader view, the Court likened 
the amendment to an assault on democracy— and democracy had been 
made inviolable in the Czech Constitution. To violate this democracy prin-
ciple, “even by a majority or unanimous decision of Parliament, could not be 
interpreted otherwise than as removal of this constitutional state as such.”196

* * *
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What does democracy require? On a narrow reading, democracy requires 
free and fair elections at regular intervals. A much grander understanding 
of democracy incorporates protections for civil, political, and human rights, 
a careful and effective separation of powers with an interlocking web of 
checks and balances, a fully functioning and independent set of public 
institutions, a free and fair market economy, pathways for public partici-
pation in decision- making, and a commitment to pluralism. It is to a chal-
lenge for a court, like the Constitutional Court of the Czech Republic, when 
it is confronted with a claim arising from a codified rule that the “demo-
cratic character” of the state shall be unamendable: How should the court 
interpret what democracy permits or prohibits? If the Court takes a narrow 
reading, an unamenable protection for “democracy” may become a tooth-
less defense against attacks on its foundations. But if the Court takes the 
broadest reading of democracy, an unamendable rule protecting “democ-
racy” risks swallowing up the entire constitution, bringing all constitu-
tional amendments within the purview of a court’s power of judicial review 
and accordingly its power to invalidate any constitutional amendment for 
violating the court’s broad understanding of the constitution’s codified 
commitment to democracy.

In jurisdictions where the high court has asserted or exercised the power 
to review constitutional amendments, amending the constitution in the face 
of unamendable protections for “democracy” and other similar notions cast 
at a high level of generality becomes even more difficult than a strict reading 
of the constitution’s amendment procedures reveals. Where a particularly 
aggressive court adopts an expansive reading of codified unamendability, 
the power to police amendments concerning the “democratic” or “re-
publican” character of the state opens the door to reviewing all manner 
of amendments. Such an broad interpretation of an unamendable rule or 
value introduces a significant check on the power of reformers to success-
fully amend the constitution even where they have satisfied the procedural 
requirements for a valid constitutional amendment.

This has a significant but unquantifiable effect on how we measure 
amendment difficulty. None of the existing rankings of amendment diffi-
culty accounts for unamendability in their studies— and with good reason, 
because it is not clear that one could reliably account across multiple 
jurisdictions for unamendability in any of its forms, whether codified, in-
terpretive, or constructive. There is a temporal complication as well: courts 
will over time interpret codified rules of unamendability differently, they 
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will evolve in their application of interpretive forms of unamendability, and 
the nature of what makes a constitution constructively unamendable may 
change as the configuration of political coalitions grows more dominant or 
fragile from one period to another. These unavoidable realities of constitu-
tional politics raise substantial obstacles to measuring amendment difficulty 
with any meaningful accuracy beyond anything more than a single jurisdic-
tion at a given moment in time. If only this thin and quite unsatisfactory 
measurement of amendment difficulty is ever possible, we confront again 
the question we continue to encounter: Why measure amendment difficulty 
at all? It is far from clear that this question has a good answer.
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5
 The Architecture 

of Constitutional Amendment

The founding Constitution of Canada is unique among the constitutions of 
the world. It is one of the few that did not codify rules for its own amend-
ment, a deficiency that Prime Minister Lester B.  Pearson described as 
an “embarrassment.”1 The power to amend the Canadian Constitution 
belonged exclusively to the Parliament of the United Kingdom. This ex-
traordinary delegation of authority between lawmakers across the Atlantic 
can be traced to the beginnings of Canada’s Constitution: it was an ordinary 
law passed as an act of the Imperial Parliament in London. The amendment 
arrangement between Canada and the United Kingdom functioned rea-
sonably well while it lasted— the constitution was amended on twenty- two 
occasions in its first century2— but over time the estrangement of the do-
mestic amendment power suggested to Canadians and the world that the 
country was not yet sovereign.3

London had long been ready to relinquish its extraterritorial legislative 
power of amendment but lawmakers in Canada were not ready to govern 
themselves without foreign involvement. The most complex questions of 
self- governance centered on the rules of constitutional amendment: What 
quantum of agreement would be needed to approve an amendment, should 
the majorities required for an amendment vary according to its subject 
matter, and should certain regions across the land be given veto power over 
amendments of national interest? Canadians tried several times to nego-
tiate solutions but failed at every turn. They settled cautiously instead on 
the status quo: London would continue to make amendments for Canada.4

By the time Canadians finally agreed on a domestic amendment proce-
dure, the country was already 115 years old. In that time— from the founding 
of Confederation in Canada in 1867 to the codification of the first set of 
comprehensive amendment rules in 1982— dozens of constitutions around 
the world had come and gone. Decades of constitutional practice had 
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generated valuable insights into success and failure in constitutional design. 
The technology of constitutional change had evolved from the dominant de-
sign rooted in rudimentary eighteenth- century models to a recognition that 
constitutional amendment in the twentieth century required innovations 
for managing the modern challenges of democracy and diversity. Reformers 
in Canada ultimately codified a complex structure of escalating amendment 
rules, evidence both of the intricacies involved in governing a multina-
tional, multicultural, and multiregional country like Canada and also of the 
failures of existing amendment models abroad to balance change with sta-
bility in the way Canada imagined for itself. Canada’s difficult but ultimately 
fruitful experience in designing its own amendment rules opens a window 
into an essential question in constitution- making:  How should constitu-
tional designers structure the rules of constitutional amendment?

* * *
The standard design of constitutional amendment rules in democratic states 
appears in the world’s first national codified constitution. The Articles of 
Confederation, written in 1777, codifies a procedure for altering everything 
in the document.5 This standard design features amendment procedures 
that apply comprehensively to the entire body of amendable rules. Whether 
one procedure or several, the key feature in the standard design is that there 
is no differentiation among amendment procedures according to the sub-
ject matter of the change.

Several early national constitutions adopted this comprehensive approach 
to amendment. The French Constitution of 1791 authorized amendments 
of all types by an Assembly of Revision.6 The Polish Constitution, also 
dated 1791, called for an Extraordinary Constitutional Diet to exercise the 
amendment power in the same comprehensive way.7 Examples abound of 
this comprehensive model of amendment design. More recently, the 1937 
Irish Constitution codified a comprehensive rule permitting an amendment 
of any kind as long as it is passed by the bicameral legislature, approved in 
a referendum, and later promulgated by the president.8 The South Korean 
Constitution likewise codifies a comprehensive amendment rule,9 as does 
the Italian Constitution,10 though both offer alternative paths for initiation. 
In all of these constitutions, the pattern in amendment design is the same, 
and the essential observation is plain: the amendment rule is one size fits all.

A more complicated design appears in the U.S. Constitution, which 
replaced the Articles of Confederation in 1789. With one exception for 
changes to subnational representation in the senate, the U.S. Constitution 
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creates several procedures of change that may be used to amend all 
amendable rules,11 and indeed they have been used to alter constitutional 
arrangements of all types, from technical matters of presidential succession 
to major transformations in the law and politics of equality.

Today the modern design of amendment rules is even more compli-
cated. Unlike the uniform procedures of change that constitutions have tra-
ditionally applied across the entire spectrum of amendable rules, modern 
constitutions often feature an escalating structure of variable amendment 
difficulty that reflects a hierarchy of constitutional values. Modern amend-
ment rules may also codify a combination of temporal limitations, electoral 
preconditions, emergency- period prohibitions, and quorum requirements, 
each intended to filter popular preferences through representative 
institutions or to complement them alongside devices of direct democracy, 
for instance referendums or popular initiatives.

The sheer volume of options in amendment design is an invitation to 
evaluate the variety of amendment practices in the world to determine what 
might work best for a given constitution, and what may require further ex-
perimentation. In this chapter, I evaluate some of the options available for 
designing the rules of change. My objective is to offer guidance about what 
is possible is amendment design and why a given arrangement might work 
well— and why it might not.

Pathways and Possibilities

In his first State of the Union Address,12 President Barack Obama urged 
Congress to reverse the Supreme Court’s decision in Citizens United, a 
case holding that corporations may spend unlimited amounts of money 
in federal elections as long as they do not coordinate their spending with 
candidates.13 The president issued a challenge:

[L] ast week the Supreme Court reversed a century of law that I believe will 
open the floodgates for special interests— including foreign corporations— 
to spend without limit in our elections. I don’t think American elections 
should be bankrolled by America’s most powerful interests, or worse, by 
foreign entities. They should be decided by the American people. And I’d 
urge Democrats and Republicans to pass a bill that helps to correct some 
of these problems.14

 

 



178 Creation and Reform

The president later went further, pressing for a constitutional amendment.15 
Many amendments were introduced in Congress, but none succeeded. All 
were doomed to failure even before they were proposed. The reason is that 
Congress is the gatekeeper for amending the constitution— and today its 
sharply divided membership cannot possibly hope to meet the onerous su-
permajority requirement to initiate an amendment.16 Absent extraordinary 
circumstances that catalyze the formation of a rare consensus in Congress, 
the legal path to an Article V amendment is effectively blocked.

Single- Track and Multi- Track Pathways

One design strategy to overcome the present amendment stasis in the United 
States is to disperse the power to initiate an amendment. Distributing the 
initiation power across political actors and institutions— each, on its own, 
free to propose an amendment— guards against the possibility that a single 
body could control the fate of all amendment prospects where that body 
alone possesses the initiation power.

Imagine the U.S. Constitution had authorized President Obama to pro-
pose an amendment directly to the people for ratification by referendum. 
It is far more likely that the amendment would have passed, if only because 
it would have been proposed at all. Congress did not permit even its pro-
posal. And yet polls at the time of the president’s call to action suggested 
that 80 percent of Americans opposed the ruling in Citizens United, a view 
that brought Americans together across party lines.17

Well- designed rules of change should offer more than one pathway 
for initiating an amendment, and more than one for ratification, pre-
cisely to avoid the stasis that has for now paralyzed the United States. 
Constitutions can be more creative still:  they can create multiple 
procedures for amendment and vary the degree of consent required for 
ratification according to the importance of the change, restricting the 
use of each amendment rule to different parts of the constitution. This 
frees reformers from having to meet the same threshold for all types of 
amendments: they satisfy a lower threshold to amend the constitution on 
matters of a routine or technical nature, and a more demanding one to 
make more substantial changes.

Amendment design today has moved well beyond the standard one- size- 
fits- all arrangement in the first national codified constitution in the United 
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States. We can map the modern world of amendment design options in a 
table depicting the range of amendment pathways (see Table 5.1).

Codified constitutions generally adopt one of six formal amendment 
pathways. What determines a constitution’s formal amendment pathway 
are answers to two questions:  (1) how many amendment procedures are 
available, including options for initiation and ratification; and (2)  may 
these procedures be used to amend all or only some parts of the constitu-
tion? The first question yields two broad categories: single- track, for formal 
amendment rules that codify only one procedure for amendment; and 
multi- track, for those codifying more than one. The second question yields 
three categories:  comprehensive, which makes all amendable rules sus-
ceptible to amendment by all available procedures for formal amendment; 
restricted, where each amendable rule is amendable only by a specifically 
designated procedure; and exceptional, which is otherwise a comprehen-
sive pathway except for its creation of a single extraordinary procedure re-
served exclusively for one constitutional rule or a set of related rules. These 
combinations generate six pathways of formal amendment that differ ac-
cording to the institutions authorized to initiate and ratify a formal amend-
ment targeting all, some, or one of the rules in the constitution.18 I turn now 
to illustrating each of these six pathways.

Consider the German Basic Law, an example of the comprehensive single- 
track pathway. It allows amendments “only by a law expressly amending 
or supplementing its text,” provided the amendment “shall be carried by 
two thirds of the Members of the Bundestag and two thirds of the votes 
of the Bundesrat.”19 Japan likewise codifies this pathway:  formal amend-
ment requires the bicameral national legislature to initiate the amendment 

Table 5.1. Formal Amendment Pathways

Single- Track Multi- Track

Comprehensive Comprehensive
Single- Track
(Germany)

Comprehensive
Multi- Track

(France)
Restricted Restricted

Single- Track
(South Africa)

Restricted
Multi- Track

(Canada)
Exceptional Exceptional

Single- Track
(Iceland)

Exceptional
Multi- Track

(United States)
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process with a two- thirds vote, the proposal must then be ratified in a ref-
erendum by a majority vote, and the emperor must finally promulgate the 
amendment.20 This comprehensive single- track pathway has the virtue of 
clarity: there exists only one formal amendment procedure (it is therefore 
single- track), and it applies to all amendable constitutional rules (it is there-
fore comprehensive). But this amendment design makes amendment efforts 
susceptible to obstruction:  amendment becomes legally impossible if this 
single route is blocked.

The comprehensive multi- track pathway is designed to avoid the problem 
of obstruction by distributing the amendment power to different actors, 
each of whom can separately initiate or ratify an amendment.21 In the com-
prehensive multi- track pathway, all amendment procedures are equally 
usable, and reformers may deploy any of them to make a formal amend-
ment to any amendable rule in the constitution. The French Constitution 
is a good example. Amendments may be initiated by either the president or 
members of the national legislature.22 An amendment proposal may take 
the form of a governmental or private member’s bill, the former initiated 
by a member of the cabinet and the latter by a noncabinet parliamentarian. 
Both houses of the national legislature must then approve the amendment 
proposal, which must subsequently be ratified in a national referendum, 
though a referendum is not necessary when a government amendment 
bill is ratified with a three- fifths supermajority by Parliament convened in 
Congress. This pathway creates more than one route to formally amend the 
constitution. It gives reformers the choice of at least two routes to propose 
or ratify an amendment. This design allows reformers to bypass a particu-
larly onerous route to amendment where another seems more promising.

Some amendment procedures do not have comprehensive application. 
They instead have restricted or exceptional application. Consider first the 
two variations on the restricted pathway. The two restricted pathways create 
different amendment procedures for amending specifically enumerated 
parts of the constitution. Here is the difference between the restricted 
single- track pathway and the restricted multi- track pathway: the restricted 
single- track pathway makes specifically enumerated parts of the constitu-
tion amendable separately by one designated procedure while the restricted 
multi- track pathway makes specifically enumerated parts of the consti-
tution amendable separately by at least two different procedures. The re-
stricted multi- track pathway avoids the problem of obstruction common to 
constitutions that codify the restricted single- track pathway: the restricted 
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multi- track pathway assigns the power of initiation or ratification to mul-
tiple actors in order to prevent a single actor from blocking the only route 
to amendment.

Consider an illustration. Unlike the multiple amendment procedures 
in the French Constitution’s comprehensive multi- track pathway, the 
multiple procedures in the South African Constitution’s restricted single- 
track pathway cannot be used to amend all constitutional rules. South 
Africa’s three amendment procedures are each deployable only to amend 
certain rules, and each may be initiated in only one way.23 The lowest 
threshold requires two- thirds approval in the National Assembly. This 
is the constitution’s default amending procedure, and it may be used to 
amend all rules not specially assigned to a higher amendment threshold. 
The intermediate amendment threshold requires two- thirds approval in 
both the National Assembly and the National Council of Provinces. This 
procedure must be used to formally amend the Bill of Rights, as well as 
any amendment that involves the National Council of Provinces, modifies 
provincial rights or prerogatives, or changes a constitutional rule relating 
specifically to a provincial matter. The most difficult formal amendment 
procedure requires approval by three- quarters and two- thirds, respec-
tively, in the National Assembly and the National Council of Provinces. 
This amendment threshold governs amendments to the constitution’s 
statement of constitutional values as well as to the highest amendment 
threshold itself.

In contrast, the restricted multi- track pathway combines the limita-
tions of specifically designated amendment procedures with the flexibility 
of multiple routes for amending each group of constitutional rules. The 
Canadian Constitution illustrates this pathway. Its text codifies five amend-
ment procedures, each usable for different parts of the constitution.24 The 
amendment procedures range from the relatively easy method of unilat-
eral provincial amendment for provincial constitutions, to unilateral fed-
eral amendment for narrow matters of federal constitution law, to a regional 
amendment procedure, a multilateral amendment procedure, and a final 
procedure requiring the unanimous agreement of federal and provincial ac-
tors. The differential degree of legislative approval attached to each proce-
dure creates an escalating structure of constitutional amendment similar to 
South Africa’s amendment rules. The principal difference is that in Canada 
the power to initiate federal- level amendments belongs to both Parliament 
and the provinces, while in South Africa an amendment can begin in 
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Parliament alone. This is what defines the Canadian pathway as multi- track 
and the South African pathway as single- track.

There is one final pairing to examine. The two exceptional pathways set 
apart one constitutional rule or one set of related rules for special treat-
ment in constitutional amendment. This special treatment is an exception 
to what is otherwise a generally applicable comprehensive amendment 
rule in the constitution. For instance, the Icelandic Constitution codifies 
the exceptional single- track pathway: there is one general amendment rule 
that applies comprehensively to the entire constitution, with an exception 
for any amendment to status of the Lutheran Church.25 For amendments 
to the Church, an additional step is required: a national referendum. The 
U.S. Constitution is an example of the multi- track exceptional pathway. Its 
multiple amendment procedures apply to all amendable rules in the con-
stitution, with one prominent exception: any change to the Equal Suffrage 
Clause— requiring that each state hold equal voting power in the Senate— 
requires the consent of the state whose representation in the Senate will no 
longer be the same as others.26

The Use of Amendment Pathways

Constitutional designers can choose among these six pathways to achieve 
any number of objectives in governance, namely to reinforce federalism, 
to enhance or diminish the judicial role, and to express constitutional 
values. For example, the two exceptional pathways of formal amendment 
are useful designs to manage the separation of powers between national 
and subnational governments. These pathways create two amendment 
thresholds: one that applies uniformly to the entire body of amendable rules 
in the constitution and another more onerous one that applies exclusively 
to one constitutional rule or one set of related rules. The higher threshold 
is often used to give voice and representation to subnational states within a 
larger federal structure, specifically by granting veto power to subnational 
states over formal amendments that affect the distribution and scope of 
subnational powers. This serves both as a signal of good faith in conten-
tious constitutional design and a useful check on the national government 
embedded within a larger federal arrangement.

The U.S. Constitution shows how this design can reinforce federalism. 
Its exceptional multi- track pathway protects federalism in the form of 
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the Equal Suffrage Clause, which requires reformers to secure the con-
sent of a state whose equal representation in the Senate will be affected 
by an amendment. No other rule in the constitution demands this degree 
of particularized consent. We know from the records of the Philadelphia 
Convention of 1787 that the clause was a necessary bargain between large 
and small states.27 Without this guarantee, small states would not have 
ratified the constitution.28 This federalism- reinforcing function of the ex-
ceptional pathways of amendment design is evident also in Australia.29 To 
formally amend the Australian Constitution, each house of the bicameral 
national legislature must adopt a proposal by a simple majority. Between 
two and six months thereafter, the amendment proposal must be presented 
to all Australian voters in a national referendum. If a nationwide majority of 
voters representing majorities in a majority of states approves the proposal, 
the amendment becomes official with the assent of the governor general. Yet 
the Australian Constitution’s formal amendment rules codify an additional 
requirement for formal amendments that change the balance of powers be-
tween the national and subnational states. Where the amendment affects 
the powers, boundaries, or representation of a state, the amendment must 
be ratified also by a majority of voters in that affected state. This is similar to 
the structure of the Equal Suffrage Clause in the U.S. Constitution.

The same design appears in the Austrian Constitution. The bicameral 
national legislature consists of the popularly elected National Council and 
the Federal Council, whose members are chosen proportionately according 
to population by the subnational legislatures. The constitution’s general 
amendment rule in Article 44 requires approval by two- thirds superma-
jority vote, subject to a quorum of only one- half in the National Council. 
But for constitutional laws that restrict the powers and prerogatives of 
subnational states, the Federal Constitutional Law also requires a quorum 
of one- half in the Federal Council and two- thirds approval in that chamber. 
And in order to amend the design, election rules, or eligibility requirements 
for the Federal Council, reformers must also secure the consent of a ma-
jority of members in the Federal Council representing at least four of the 
nine subnational states.

These six amendment pathways have other uses. Constitutional designers 
intent on enhancing the judicial role may purposely introduce ambiguity 
in their design of formal amendment rules. The two restricted amendment 
pathways appear from experience to be the most vulnerable to interpre-
tive ambiguity. By design, the restricted amendment pathways create more 
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than one formal amendment procedure, and each procedure is deployable 
only for specifically enumerated parts of the constitution. Constitutional 
designers can exploit this restricted pathway by defining only in broad 
terms which parts of a constitution are amendable by specific amendment 
procedures, leaving future reformers to resolve which procedure they must 
follow to formally amend specific constitutional rules, with one probable 
consequence being that the court will ultimately decide. Though it was un-
likely designed with this intention in mind, the Canadian Constitution’s re-
stricted multi- track pathway recently led to confusion about which of its 
five formal amendment procedures applies to formally amending the long- 
standing practice of prime ministerial appointments to the Senate— until 
the Supreme Court resolved the ambiguity.30

Formal amendment pathways may also be designed to express values. 
There are of course many ways to express values in a constitution. Japan’s 
postwar constitution expresses its foundational values in the preamble,31 
Finland declares its important commitments outside its preambular text,32 
and South Africa identifies its own fundamental values in a list near the 
beginning of its constitution.33 Constitutional designers can also express 
constitutional values in amendment rules themselves. The more obvious 
ways include codifying one or more constitutional rules at a heightened de-
gree of protection within the escalating structure of a restricted pathway of 
amendment design, or making a rule formally unamendable, or doing both 
in tandem.

Consider Canada’s restricted multi- track pathway. As the degree of pro-
cedural difficulty increases from the first to the fifth amendment proce-
dure, the importance of the subject matter associated with each amendment 
procedure likewise increases.34 Whereas provincial unilateral action may 
amend a provincial constitution and unilateral federal action may be used to 
amend a rule dealing exclusively with a narrow federal matter, the Canadian 
Constitution requires something more— the consent of Parliament and the 
affected province— to amend provincial boundaries. Similarly, the constitu-
tion requires a higher threshold— the approval of Parliament and a super-
majority of provinces— to amend provincial representation in the Senate. 
The constitution reserves the highest quantum of agreement— unanimous 
consent— for changes to what its drafters regarded as the country’s most 
important constitutional commitments, including Canada’s association 
with the British monarchy. What underpins this pathway is a hierarchy of 
constitutional importance. This rigid escalating pathway directs reformers 
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through fixed routes for formal amendment. These routes range from diffi-
cult to even more difficult to nearly impossible. As the degree of procedural 
difficulty rises under this restricted amendment pathway, the subject matter 
of the rules assigned to these increasing amendment thresholds likewise 
rises in importance. Constitutional designers may therefore confer special 
or lesser status on certain rules by assigning them varying degrees of formal 
amendment difficulty.

A similar hierarchy is observable in the Ghanaian Constitution. 
Amending certain rules— for example, the constitution’s protections for fun-
damental rights and freedoms35— requires a very high threshold of agree-
ment:  there must be a proposal in Parliament and consultation with the 
Council of State, followed by a referendum with at least 40 percent popular 
participation and three- quarters approval, then ratification by Parliament, 
and finally assent from the president.36 In contrast, another group of consti-
tutional rules in the Ghanaian Constitution— including the rule authorizing 
the president to appoint the Chief of Defense Staff of the Armed Forces37— 
may be amended by a process requiring a proposal in Parliament, consulta-
tion with the Council of State, two successive votes of two- thirds approval 
in Parliament, and the president’s assent.38 The Ghanaian Constitution, 
then, codifies a multilevel hierarchy that sets fundamental rights and free-
doms apart from other rules.

The Nigerian Constitution likewise codifies an escalating structure of 
amendment that reflects a hierarchy of constitutional importance. At the 
higher threshold, a formal amendment requires four- fifths approval in both 
houses of the national legislature as well as two- thirds approval from all 
subnational legislatures. This threshold applies for amendments to funda-
mental rights, the creation of new subnational units, adjustments to territo-
rial boundaries, and changes to the formal amendment rules themselves.39 
Other constitutional rules may be formally amended with a lower threshold 
requiring two- thirds approval in both houses of the national legislature and 
two- thirds approval among subnational legislatures.40

Constitutional designers may alternatively express constitutional values 
by entrenching subject- matter restrictions, or what I  have described in 
Chapter  3 as codified unamendability. Notwithstanding the naivety of 
a constitutional design that relies on the force of mere words to protect 
the constitutional text from amendment or replacement, subject- matter 
restrictions nonetheless reflect the considered judgment of constitutional 
designers to set apart some rule or rules in the constitution. Whether 
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this special entrenchment is spurred by a political bargain, Ulyssean self- 
constraint, or the expression of constitutional values, the predicate is the 
same:  to designate a constitutional rule as special— for instance, as the 
German Basic Law does by entrenching the rule of human dignity against 
amendment.41 Constitutional designers may therefore immunize constitu-
tional values against amendment, and in so doing distinguish these specially 
protected rules from other rules in order to express their central signifi-
cance to the polity. Constitutional designers may also combine one of the 
restricted or exceptional pathways with codified unamendability, building a 
hierarchy of escalating thresholds of amendment difficulty that culminates 
at the top with the impossibility of amending an unamendable rule.

Single- Subject Amendments

Return to President Obama’s call for a Twenty- Eighth Amendment to reverse 
the Supreme Court’s decision in Citizens United. The amendment proposal 
is today unlikely to clear the high hurdles of Article V, but it has the advan-
tage of being targeted to one subject alone. Single- subject amendments are 
common in the United States, unlike in Canada where recent amendment 
failures have been wholesale attempts at all- encompassing constitutional 
renewal. Yet neither the U.S. Constitution nor the Constitution of Canada 
requires lawmakers to amend the constitution using either single- subject or 
omnibus amendment bills. In both cases it is a discretionary political choice 
to use one or the other, not a constitution- level rule.

A single- subject amendment rule prohibits the use of omnibus bills 
for amendments and instead requires lawmakers to propose individual 
amendments that focus on one subject alone. This single- subject rule 
compels lawmakers to consider every amendment on its own merits, with a 
distinguishable vote on each proposed change. A typical single- subject rule 
could be codified in a constitution and require that “no amendment shall 
embrace more than one subject, which shall be expressed in its title.” It is an 
open question whether a single- subject rule makes amendment easier, even 
though it may seem like it would.

Omnibus bills may of course expedite voting and implementation but 
there is a strong case that they undermine our overarching values of democ-
racy and accountability insofar as they do not allow parliamentarians to vote 
for or against specific items within them. The single- subject rule is intended 
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partly to prevent logrolling, which occurs when legislators occupying sep-
arate interest blocks combine their own proposals as different parts of one 
bill in order to consolidate their separate minority votes into a working ma-
jority to pass the mega- bill whose individual parts might not have otherwise 
attracted majority support if voted on separately.42 The single- subject rule 
also prevents lawmakers from bundling many amendments in a package of 
changes unrelated to each other, and also from attaching “riders” to a pop-
ular bill in order to ensure the adoption of the rider without considered 
judgment on it alone but on the strength of the larger bill in which it is 
placed.43 The single- subject rule moreover simplifies the complicated leg-
islative process by requiring debate on individual legislative proposals on 
their own merits, generating in the process a more direct debate on the 
stakes involved.44 The rule therefore has a democratic pedigree: it serves the 
public interests of accessibility to legislative business, information on what 
representatives do, and accountability for how representatives vote.

Nevertheless there is reason to believe that only omnibus amendment 
bills could ever lead to successful constitutional reform in Canada, where 
omnibus bills are now common for major constitutional change. For ex-
ample, the idea of a “Triple E” Senate— making the Senate elected, equal, and 
effective— was crucial to western Canada’s support for the Charlottetown 
package, but this reform was not acceptable to either Ontario or Quebec 
without the west’s agreement to make other changes that Ontario and 
Quebec wanted in exchange.45 And so this trade led to other trades, which 
in turn led to trades involving other parties and interests, and by the end of 
negotiations the Charlottetown package was full of separate compromises 
that could not stand on their own. Only when cobbled together in an un-
steady state could the entire package have had any chance at approval.

Rather than pursuing major constitutional change on the comprehensive 
scale of the Meech Lake or Charlottetown Accords in Canada, it is worth 
considering whether success would be more realistically achievable with 
incremental changes constrained by a single- subject rule. In such a world, 
lawmakers could tailor amendment bills to address specific problems one 
item at a time in piecemeal fashion, and require votes on each. This alter-
native model of a single- subject rule for amendment in Canada would have 
the anticipated effect of moderating reforms from the comprehensive kind 
we saw in the Meech Lake and Charlottetown Accords to more targeted 
changes that do not involve the complex web of interconnected and some-
times unconnected reform packages that have failed in the past. And even 
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if the single- subject rule did not in the end yield amendments with greater 
success than is possible today with omnibus amendment bills, the single- 
subject rule would have the benefit of requiring lawmakers to vote yes or no 
on each discrete amendment.

The single- subject rule could moreover neutralize the familiar boog-
eyman that opponents of reform in Canada often invoke to end discussions 
on constitutional change before they even begin:  the problem of “re- 
opening” the constitution. It is an effective deterrent to threaten that con-
stitutional talks would put virtually everything dear to Canadians on the 
negotiating table, with nothing assured of surviving talks on a package of 
constitutional reforms. Where the choice is either the status quo or a bundle 
of changes unknown in their content or consequence, the prudent decision 
is to opt for the familiarity of present arrangements, however imperfect. The 
single- subject rule could obviate the fear of wholesale constitutional over-
haul by taking it off the table as a possibility permissible under law.

Yet the almost- certain consequence of adopting a single- subject rule for 
amendment in Canada would involve the judiciary:  the Supreme Court 
would take on an even bigger role in managing the process of constitutional 
reform. If amendments in Canada were governed by a single- subject rule, 
the Court would be called upon using the reference procedure to deter-
mine whether a given amendment proposal conforms to the requirement 
that it must concern only a “single subject.” We have seen state courts in 
the United States exercise the power of judicial review to determine what 
constitutes “one subject” for purposes of amendment, using standards like 
“germaneness” and “common purpose” to evaluate whether a package of 
amendments relates to a single subject.46 We have even seen these courts 
apply the controversial severability doctrine to excise parts of amendment 
bills deemed unrelated to the central subject.47 How would reformers in 
Canada react to this extraordinary judicial action? Potentially, then, the 
single- subject rule could have implications in constitutional practice far be-
yond a particular amendment itself.

Codifying Procedures for Amendment  
and Dismemberment

We have so far encountered formal amendment pathways for initiation, 
proposal, and ratification. We have also seen that amendments may be 
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limited in the scope of their subject. Another type of distinction that formal 
amendment rules can both create and regulate returns us to the distinction 
between amendment and dismemberment.48 The standard design of the 
rules of formal change in the world’s constitutions today does not codify the 
difference between amendment and dismemberment. The overwhelming 
majority of constitutions define the rules of change exclusively with regard 
to amendment and fail to codify rules for transforming rights, structure, or 
identity without breaking legal continuity. In the standard design, making a 
lawful change of the larger magnitude requires reformers to invest time and 
resources— as well as to incur the nontrivial risk of failure— to make a new 
constitution, and as a consequence to break the legal continuity that is in-
valuable for stability in a constitutional order.

The problem with the standard design is that it encourages reformers to 
make transformative constitutional changes using the simple procedures 
of constitutional amendment— procedures that do not require the deep 
popular support that change on a transformative scale ought to have. The 
standard design generally codifies one procedure to modify anything in 
the constitution, from small aesthetic changes to more dramatic ones that 
shift the locus of authority, diminish or enhance a right or liberty, or re-
construct the infrastructure of government. In other words, the standard 
design does not vary the procedures of change according to the content of 
the change itself. This standard design is shortsighted in treating all changes 
the same way.

Consider the Republic of Georgia. Its constitution has recently undergone 
an extraordinary transformation. In a series of constitutional changes 
passed all at once, Parliament altered the constitution from top to bottom, 
making it virtually unrecognizable when compared to its previous form.49 
Georgian Dream, the governing party, passed these changes on the strength 
of its supermajority control of Parliament using the same procedures that 
would have been required to make minor adjustments to the constitution. 
Georgian Dream’s supermajority control of Parliament left no doubt that 
the package of reforms would pass.

Georgian Dream has written protections for itself into the constitution. 
The party’s constitutional changes impose restrictions on the rights of its 
political opposition, most notably by banning electoral blocs.50 The reforms 
consolidate Georgian Dream’s powers by abolishing the existing semi- 
presidential system that separates powers and encourages bipartisanship.51 
In its place, the reforms create a pure parliamentary system that amplifies 
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the power of the governing majority and gives it free rein to do virtually 
anything it wants.52 These constitutional changes also give Georgian Dream 
the power to stack the judiciary in its favor; now judges of the Supreme 
Court are selected by a simple parliamentary vote.53 Georgian Dream’s 
reforms also bring new social and political values into the constitution. 
They define Georgia as a “social state,”54 place restrictions on private prop-
erty,55 and limit marriage to the union of one man and one woman.56

This major reform is a new constitution masquerading as a constitutional 
amendment. Georgian Dream has effectively rewritten the entire constitu-
tion without building the popular consent necessary to give legitimacy to 
a set of reforms so significant that they may as well have been codified in a 
new constitution. This historic constitutional reform should not have been 
passed with an easy legislative vote that Georgian Dream could dominate 
with no risk of real opposition. An extraordinary constitutional transforma-
tion on this scale should have been passed with more involved procedures 
of change and popular legitimation.

No constitutional change should ever be beyond the power of lawmakers 
and the people. The dismemberments that Georgian Dream has codified 
into the constitution should not have been barred by the constitution. Nor 
should Georgian Dream have had to launch a new constitution- making 
process to make these changes and, as a consequence, to risk the instability 
and failure involved in the writing of a new constitution. But nor should 
Georgian Dream have made these dismemberments using the simple 
procedures of constitutional amendment. As dismemberments, these trans-
formative changes demand a higher level of direct or mediated popular con-
sent since their effect is to unmake the constitution— here, specifically, both 
its fundamental rights and its basic constitutional structure. All changes 
should be possible without breaking legal continuity but not without gath-
ering a higher- than- ordinary quantum of agreement from the peoples and 
institutions needed to legitimate transformative changes.

It is no secret what drove reformers in Georgian Dream to 
smuggle transformative changes through easy constitution- changing 
procedures:  reformers understandably sought to avoid the risk of failure 
that attends the creation of a new constitution. Constitution- making is far 
from easy, and it occurs often in conditions that Jon Elster views as “likely 
to work against good constitution- making.”57

The current debate in the United States about convening a constitu-
tional convention to write a new constitution illustrates both the real and 
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perceived risks in constitution- making.58 Many scholars agree with Sanford 
Levinson that the constitution is broken,59 but most have so far resisted his 
call to action for a constitutional convention to draft a new constitution 
out of fear of a “runaway convention,”60 the concern being that the conven-
tion process cannot be regulated by law and that anything is possible when 
reformers step outside of the constitution to remake it. The reality, however, 
is that the content of constitutions is “sticky,” as 80 percent of a constitu-
tion generally survives after its rewriting.61 This suggests that a new U.S. 
Constitution could remain much like what it is today.

One alternative in constitutional design is to make both constitutional 
amendment and constitutional dismemberment possible while maintaining 
legal continuity. The rules of change can be structured to permit changes 
big and small to occur within the same regime without requiring reformers 
to step outside of the constitution in order to fix a problem.

Some constitutions make this distinction between amendment and dis-
memberment explicit, and accordingly codify procedures for amendment 
that differ from those that must be used for dismemberment.62 For example, 
the Swiss Constitution distinguishes between “total” and “partial” revi-
sion, the former referring conceptually to dismemberment and the latter to 
amendment: “The Federal Constitution may at any time be subjected to a 
total or a partial revision.”63 Total revision “may be proposed by the People 
or by one of the Chambers, or may be decreed by the Federal Parliament,”64 
but “[t] he mandatory provisions of international law may not be violated.”65 
In contrast, partial revision “may be requested by the People, or be decreed 
by the Federal Parliament,”66 but “[a] partial revision must respect the 
principle of the unity of subject matter; it may not violate the mandatory 
provisions of international law.”67 The Swiss Constitution establishes a fur-
ther restriction on partial revision: “A popular initiative for partial revision 
must, moreover, respect the principle of the unity of form.”68 This design 
is consistent with the use of amendment for only narrow changes: interna-
tional law is the only textual restriction on total revision but, in contrast, 
the constitution constrains partial revision in many more ways, namely ac-
cording to subject matter, unity of form, and international law.

Similarly, the Costa Rican Constitution distinguishes between a “partial 
amendment” and a “general amendment.” The constitution specifies that 
“the Legislative Assembly may partially amend this Constitution complying 
strictly with the following provisions,” and goes on to list eight requirements 
for making a partial amendment, including rules for initiation, required 
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voting thresholds, as well as quorum requirements and time limits.69 The 
Costa Rican Constitution also outlines a special procedure for making a 
“general amendment,” a change that goes further than merely fine- tuning 
the text: “A general amendment of this Constitution can only be made by a 
Constituent Assembly called for the purpose. A law calling such Assembly 
shall be passed by a vote of no less than two thirds of the total member-
ship of the Legislative Assembly and does not require the approval of the 
Executive Branch.”70 This amendment design’s strict requirements for par-
tial amendment is consistent with the limited use of amendment, as op-
posed to the more transformative changes possible with dismemberment, 
which in Costa Rica or Switzerland may be authorized only by a special 
body, respectively a Constituent Assembly or the people.

Codifying procedures for both amendment and dismemberment is not 
without its challenges. As Victor Ferreres Comella has asked with regard 
to the Spanish Constitution— which codifies procedures for both amend-
ment and dismemberment71— how are reformers to know when they must 
follow one procedure instead of another in the event of ambiguity in the 
text?72 He raises the question in terms of the quantity and quality of con-
stitutional changes: “Is it a question of numbers— how many provisions are 
to be modified? Is it a question of the qualitative importance of the matters 
under consideration?”73 This is potentially a serious flaw in constitutions 
that codify procedures for amendment and dismemberment.

The problem of ambiguity can be resolved with clear rules specifying 
which procedure applies to particular parts of the constitution. As 
Ferreres Comella himself acknowledges, the Spanish Constitution was 
drafted without great care, and today exposes many blunders that could 
have been avoided with better drafting and deliberation about how to re-
flect its internal hierarchy of constitutional importance in the country’s 
rules of change. For example, rather than entrenching only Spain’s iden-
tity as a constitutional monarchy under the threshold for total revi-
sion, the constitution entrenches the entire slate of rules concerning the 
Crown under that high threshold, meaning that even minor changes 
which would retain the Crown and the country’s constitutional identity 
could not be made using the codified rules of partial revision and must 
instead be made using the codified rules of total revision.74 Spain is in 
some ways, then, a useful example for constitutional designers of what 
to avoid when codifying procedures jointly for constitutional amendment 
and dismemberment.
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The variable degree of difficulty evident in national constitutions that 
codify procedures for both amendment and dismemberment maps sim-
ilarly onto American state constitutions, where amendment procedures 
are commonly not only different75 but also usually easier to satisfy than 
the more involved dismemberment procedures for larger- scale changes.76 
Nearly half of American state constitutions formally codify the distinction 
between amendment and dismemberment.77 Amendment and dismember-
ment in the American state tradition are generally understood as alterna-
tive methods of constitutional change,78 the former authorizing piecemeal 
change, for instance to one rule or a set of related rules, and the latter 
authorizing comprehensive alterations to more than one rule or subject, or 
indeed the adoption of a new text altogether.79

In the course of constitutional interpretation, American state supreme 
courts have elaborated the distinction between amendment and dismem-
berment.80 The Supreme Court of California, for example, has defined the 
parameters of amendment and dismemberment, both addressed in the 
California Constitution. An amendment, the court explained, is “such an 
addition or change within the lines of the original instrument as will effect 
an improvement, or better carry out the purpose for which it was framed.”81 
A dismemberment, on the other hand, is a “far reaching change in the na-
ture and operation of our governmental structure”82 or that “substantially 
alter[s]  the basic governmental pathway set forth in our Constitution.”83 
The California Constitution locates the power of amendment in both the 
general electorate and the legislature, the former via popular initiative and 
the latter by two- thirds vote in each chamber followed by ratification by 
referendum.84 The power of dismemberment, however, resides with a con-
stitutional convention, whose dismemberment proposals must ultimately 
be ratified by the general electorate in a referendum in order to become 
valid.85 This model departs from many state constitutions, where the power 
of amendment is located in the legislature alone while the power of dis-
memberment belongs to constitutional conventions.86 But the important 
point is the distinction between amendment and dismemberment, and the 
differences in the procedures required to make one change or another.

There is a variation on this model worth noting, though it is a rela-
tively rare exception in modern constitutional design. The Ecuadorian 
Constitution codifies three levels of formal constitutional alteration, with an 
intermediate level of change between amendment and replacement.87 The 
constitution recognizes the possibility of amendment, partial amendment, 
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and total replacement, where amendment authorizes alterations but not to 
the constitution’s structure, rights, or the formal amendment procedure;88 
partial amendment authorizes alterations, though not to rights or to the 
formal amendment procedure;89 and full replacement is unfettered if done 
via Constituent Assembly.90

Notwithstanding a few exceptions at the national and subnational levels 
around the world, it appears that codified constitutions generally leave un-
stated the distinction between amendment and dismemberment, neither 
recognizing nor implying that amendment and dismemberment entail dif-
ferent consequences and outcomes. The standard democratic design instead 
defines formal alteration exclusively with regard to amendment. For consti-
tutional designers interested in preserving legal continuity, the best prac-
tice is to codify procedures for both amendment and dismemberment. This 
suggested design for formal alteration properly attends to both the content 
and process of constitutional change.

Democracy and Unamendability

Many constitutions today feature a design choice that seeks categorically to 
block the path to constitutional change: codified unamendability, which was 
the subject of Chapter  4. Unamendability is deeply problematic for dem-
ocratic constitutionalism. Unamendability undermines the basic promise 
of democratic constitutionalism by limiting the universe of constitutional 
possibilities open to those whom the constitution governs. It withholds 
from the people and their representatives more than a mere procedural 
right to amend the constitution; it hijacks their most basic of all democratic 
rights. Where a constitution denies the power of amendment and the fun-
damental right of self- definition, a democratic constitution cannot be what 
it is intended to be: a continuing autobiography of peoples, a project of dis-
cernment, and an evolving self- portrait.

An Inherent Right

Amendment is more than a structural feature of constitutions. It is a fun-
damental right that inheres in the nature of a constitution. The right to 
amend a constitution is part of a larger bundle of democratic rights, 
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including rights to informed citizenship and deliberative procedures, ad-
equate and equal opportunity to participate in public debate, as well as 
the right to effective representation.91 Unamendability undermines each 
of these. It disables public discourse on the unamendable matter, dilutes 
the vote of present and future generations as compared to the entrenching 
generation, negates informed citizenship and devalues deliberation, and 
denies effective representation to the present generation. Unamendability 
furthermore presupposes perfection in the design and interpretation of 
the constitutional text,92 and stifles democratic innovation and the collec-
tive learning that may persuade present and future generations of the de-
sirability of departing from an absolutely entrenched constitutional rule 
chosen long ago.93 Unamendability also has an additional negative prac-
tical consequence:  it denies political actors and the people the power to 
check judicial interpretations of the constitution’s formal rules and in-
formal norms.94

The two failures of unamendability are therefore its uncompromising 
orientation to the past and its restrictions on the freedom of democratic 
expression. In neglecting the importance of the present political pro-
cess as a basic protection for the exercise of democratic self- government, 
unamendability raises the problematic possibility of a disjunction between 
the unamendable founding values in the constitutional text and the actual 
values that may later emerge to define the polity.

The force of constitutionalism should derive from the promise that the 
social contract is to remain a living charter, one whose terms are neither 
static nor unreflective of the contemporary views of the polity but rather 
open, dynamic, receptive to new influences, and also adaptable to modern 
social and political contexts. Unamendability shuts this door.

Constitution as an Action

Historically, the codification of modern constitutions and the power of con-
stitutional amendment have rested on the theory of popular sovereignty, 
whose fundamental teaching is that the ultimate source of constitutional 
legitimacy is the consent of the governed. This poses a difficult problem for 
a constitution that is designed to be unamendable:  If the people have no 
power to update their constitution to reflect their contemporary values, can 
we call the rules that govern them a constitution?
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We can think of a constitution as both a verb and a noun. It can of course 
be understood as a document, a thing that outlines the structures of gov-
ernment, defines the powers of public institutions, and codifies rights. But 
it is also an action, a continuing process of self- definition and redefinition, 
one that invites the people who are to be governed by it to both shape the 
rules that bind them and to reshape them as might be required by time, ex-
perience, and evolving values. The idea of a constitution as an action derives 
from the Lockean consent theory of legitimacy, which rests on the people’s 
acts of express and tacit consent to validate their government.95

The strongest resistance to unamendability is rooted in the powerful idea 
that “constitution” is a verbal noun that reflects “the action or activity of 
constituting.”96 In this sense, constitution is never complete and no settle-
ment is ever final. In other words, a constitution is ever in constitution. The 
people remain in conversation with each other, seeking always to improve 
on their present arrangements but knowing that the task, even at its best, 
is unending. The continuing conversation around the constitution and its 
contestability are what gives the many peoples living under any constitu-
tion validation as participants in the project of constitution and reconsti-
tution, and also what breathes legitimacy into the codified and uncodified 
agreements that make a constitution central to the life of a polity.

On this account of a constitution as an action, an unamendable constitu-
tion is not only a paradox but it is also unconstitutional. Denying the people’s 
power to constitute and reconstitute themselves makes the thing that is said 
to bind the people unlike what a constitution should be. Of course legiti-
macy need not be rooted in popular will; it may instead derive from a less 
procedural and a more substantive theory of democratic constitutionalism, 
one that elevates a moral reading of constitutional commitments over its 
participatory dimensions.97 The tension between process and content is ap-
parent in the case of a codified unamendable rule:  the text privileges the 
content of the entrenched rule over the capacity to change it, even if a su-
permajority wishes to abolish or refine its text. This tension exists just as 
well for constitutions that are constructively unamendable because the 
consequence is the same as codified unamendability:  the text remains 
unchangeable.

But there is a difference between a constitution or a constitutional 
rule that is codified as unamendable and one that is constructively 
unamendable:  the latter rests on stronger democratic foundations. The 
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cause of the Constitution of Canada’s constructive unamendability 
for all but its least important parts is the political climate that prevents 
the formation of the political consensus required to make an amend-
ment. As a federal state that must negotiate the differences among mul-
tiple communities and identities, and indeed among multiple nations,98 
Canada has been said to stand “at a crossroads” that will prevent the pop-
ulation as a whole from constituting itself as one nation unless a “certain 
national consciousness” emerges somehow to bind together individuals 
with dissimilar ethnic, linguistic, regional, and other identities.99 These 
divisions are what led to the striking failure of recent wholesale amend-
ment efforts in 1990 and 1992.

And yet it is in the disharmony of Canadian constitutionalism that we can 
locate its democratic foundations. The difficulty of political agreement is 
what protects the constitution. No simple majority can transform the terms 
of the federal bargain, nor even may a supermajority. Bargain- transforming 
changes are instead possible only with the approval and legitimation of a 
particular configuration of political consensus that cuts across the many 
nations that constitute Canada. Major constitutional changes require 
agreement not only among parliamentarians but also among a substan-
tial number of legislators in provincial assemblies across the regions of the 
country. But there is more than this factor— the difficulty of assembling the 
required parliamentary and provincial agreement— that has produced the 
constructive unamendability of the Canadian Constitution. There also exist 
other amendment rules outside the constitutional text.100 Some provincial 
laws now require legislators to consult the people in a local referendum be-
fore ratifying an amendment proposal. Canada’s territories arguably must 
also be consulted on these amendments as well, further expanding the rel-
evant communities in constitutional change. Reformers must accordingly 
now contend with new expectations of popular participation that confer 
upon previously excluded segments of the population an important voice 
in any future process of constitutional renewal. We could characterize these 
factors as restrictions on the power of constitutional amendment, and in-
deed this has been their effect. Yet in a much deeper way, these and other 
factors that render the Constitution of Canada constructively unamendable 
could be said to have the salutary consequence of protecting the constitu-
tion from changes without the assurance that all of Canada’s voices have 
been heard.
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A Democratic Requirement of Unamendability?

The democratic objection to unamendability is strong but it leaves open the 
question whether there are any circumstances in which unamendability may 
be an essential requirement of democracy. Consider the U.S. Constitution. 
Although no codified rule in the constitution today remains unamendable 
nor has the Supreme Court interpreted the constitution as implicitly 
requiring any rule or norm to be unamendable, unamendability may none-
theless be a condition precedent to democracy in the United States. Indeed 
one could argue that the democratic roots of the U.S. Constitution require 
some form of unamendability, however modest, if the constitution, which 
is anchored in the concept of popular sovereignty, is to remain internally 
coherent on its own terms. Perhaps the First Amendment’s protections for 
the exercise of democratic rights should be deemed unamendable as a nec-
essary corollary of the constitution’s promise of robust democracy?

Scholars have argued that certain features of the U.S. Constitution should 
be treated as unamendable even though neither the constitution’s text nor its 
interpretation makes anything unamendable. For example, Walter Murphy 
has written that human dignity, though it is mentioned nowhere in the con-
stitutional text, is an unamendable constitutional value.101 Bruce Ackerman 
has proposed that the entire Bill of Rights should be made unamendable.102 
Others have contended that the Eighth Amendment and natural rights 
should be regarded as unamendable despite there being no rule against their 
formal amendment in the constitution.103 Still others have suggested that 
religious liberty and the Second Amendment should be treated as implicitly 
unamendable even though the U.S. Constitution does not designate either, 
or anything else, as expressly unamendable.104 It is quite clear that scholars 
do not agree on precisely what should be unamendable in the United States, 
if indeed anything should be so designated.

The contestability of fundamental values derives from reasonable dis-
agreement about the core features of the U.S. Constitution. The relative 
importance of constitutional norms is debatable and so is the basic iden-
tity of the polity in the absence of any peremptory textual codification of 
a hierarchy according to which we can reliably prioritize one norm over 
another.105 Melissa Schwartzberg is therefore correct to respond to the 
inescapable scholarly disagreement on the relative importance of funda-
mental values that “[e] fforts at restricting the boundaries of constitutional 
amendment are bound to be challengeable, and reasonable people are likely 
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to disagree about what constitutes an unalterable principle.”106 It is a fea-
ture not a flaw of the constitution that its textual indeterminacy privileges 
no particular view because this in turn preserves what Heather Gerken 
describes as “the ongoing contestability of constitutional law.”107

There is a deep structural reason why the U.S. Constitution makes 
nothing unamendable. The intricate design of the separation of powers 
places significant institutional and political barriers along the path to a 
successful amendment. Quite deliberately, this makes it difficult to achieve 
institutional consolidation behind an amendment proposal among the 
various lawmakers across the national and subnational branches of gov-
ernment.108 This uncompromising separation of powers and parties 
mitigates against the peril of parliamentary majoritarianism,109 where 
the governing majority can generally do what it pleases. In the American 
model of presidentialism, passing an amendment requires an extraordi-
nary convergence of preferences. The difficulty of achieving this consol-
idation makes an amendment worthy of deference when it is achieved. 
(The rigid separation of powers in the United States therefore mitigates 
the concern that animated the rise of the basic structure doctrine in 
India, where an amendment may be achieved, with few exceptions, by a 
parliamentary majority alone.) Successfully navigating the labyrinthine 
amendment process in the United States leads to a virtually unassailable 
sociological legitimacy.

It is worth asking why, given the sacredness of the constitution110— a 
document modeled after a “political bible”111— nothing in it is shielded 
from the kinds of alterations that could change its basic structure and 
content. We can understand the choice to leave the constitutional text 
open to the infinite possibilities of amendment as a way of ensuring its 
flexibility and endurance.112 In his farewell presidential address, George 
Washington addressed the interrelationship between the constitution’s sa-
credness and its susceptibility to amendment. “The basis of our political 
systems,” he emphasized, “is the right of the people to make and to alter 
their Constitutions of Government.”113 But, he added, until the constitution 
is duly amended, it “is sacredly obligatory upon all.”114 The message here is 
plain but powerful: whether the choices the people make are good or bad, 
their choices demand fidelity until the people again change their view. It is 
not the actual choice— yea or nay, one or the other— that matters, however. 
What matters is the very act of choosing and the way the choice is reached. 
The constitution makes no judgment on whether a choice is politically right 
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or wrong; it assesses only whether the choice conforms to the legal process 
the constitutional text requires for it to have been made at all. The Supreme 
Court confirmed this essential fact of the constitution in a much earlier 
time, observing of the Importation and Migration Clause, Census- Based 
Taxation Clause, and the Equal Senate Suffrage Clause that “right or wrong 
politically, no one can deny that the constitution is supreme.”115 If choices 
like those are acceptable, we can conclude only that rather than privileging 
substantive outcomes, the constitution hoists procedural rules above all 
else.116

Perhaps, then, the most appropriate way to frame the concept of pop-
ular choice in the United States is to understand that it reflects the proce-
dural value of outcome neutrality.117 Under the U.S. Constitution, no end 
supported by popular consent is foreclosed because legitimacy is defined 
by how not what the people choose.118 If the required number of actors 
expresses its will according to the rules of Article V, the constitutional cul-
ture of self- government in the United States dictates that its will be done. 
That is both the origin and the continuing source of the legitimacy of the 
constitution. Indeed, the predicate of Article V is that legitimacy derives 
from the act of successfully assembling the supermajorities needed to 
amend the text. The overwhelming aggregation of political and popular 
will need to amend the constitution makes the very fact of national and 
subnational approval the reason why changes to the constitutional text are 
accepted as valid.119 It is not the agreement itself but more specifically the 
difficulty of securing that agreement that gives legitimacy to the resulting 
amendment.120

The First Amendment’s outcome- neutrality and robust protections 
for the exercise of democracy double as guarantors of popular choice. 
This feature is indispensable for a constitution that makes no unalterable 
precommitment to substantive values. The paradox of the U.S. Constitution, 
then, is that in order for it to cohere internally as a charter that is freely 
amendable as a reflection of the prevailing views of political actors and the 
people— whatever those views may be— it may be necessary to interpret 
the constitution as implicitly making the First Amendment’s democratic 
rights formally unamendable. Here the exception to the general rule against 
unamendability in the United States presents itself: the First Amendment’s 
democratic rights must perhaps themselves be unamendable in order to 
preserve the free amendability of the U.S. Constitution.
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Alternatives to Codified Unamendability

What often motivates constitutional designers to codify unamendable rules 
is the conviction that certain rules are more important than others. Their use 
of formal unamendability establishes a hierarchy of constitutional rank, the 
most significant rules being shielded from amendment altogether. But there 
are alternatives to codified unamendability that offer its expressive benefits 
without its democratic burdens. Rather than elevating a constitutional rule 
beyond the reach of the amendment process, constitutional designers could 
take another approach that achieves functionally the same result but with a 
different form: codifying an escalating structure of restricted amendment 
pathways to make some constitutional rules harder to amend than others 
yet without insulating any of them from formal change.

Two positive benefits flow from relying on an escalating structure 
in lieu of codified unamendability. For one, an escalating structure of 
amendment achieves the same expressive function as unamendability, 
identifying for all to see what is thought to be most integral in the polity. 
Second, the escalating design need not limit itself to two levels of amend-
ment difficulty. The escalating structure can incorporate several degrees 
of amendment difficulty— as many as designers wish to codify for distin-
guishing among different classes of rules. We might imagine, for example, 
a hypothetical federal state designating four thresholds of amendment dif-
ficulty, each applicable to a different set of constitutional rules. The lowest 
threshold— for instance two- thirds agreement of each house in the na-
tional legislature— could apply to the least important parts of the consti-
tution, including those that designers anticipate might later need revision. 
The second- lowest threshold could apply to more important rules and re-
quire a more exacting threshold for change, perhaps two- thirds agreement 
in the national legislature plus majority agreement among the subnational 
states. The next- highest threshold could apply to very important parts of 
the constitution and require two- thirds approval of each national chamber 
and three- quarters of the subnational legislatures. The highest threshold 
could apply to the essential features of the constitution and accordingly im-
pose a standard that was even more difficult to satisfy:  three- quarters ap-
proval in each house of the national legislature plus three- quarters of the 
subnational legislatures along with majority approval of the voting eligible 
population in the country. This escalating structure of formal amendment 
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gives constitutional designers the sweet without the sour, offering them the 
expressive benefits of unamendability while not extinguishing the power of 
amendment.

If, however, constitutional designers ultimately decide to codify 
formally unamendable rules, they would do well to avoid the design 
flaw that we see in virtually all examples of codified unamendability. 
Consider the French Constitution’s unamendable rule: “The Republican 
form of government shall not be the object of any amendment.”121 The 
design flaw is evident in its susceptibility to double amendment, leaving 
open the possibility of amending this rule first by removing the prohi-
bition on changes to republicanism and then transforming the French 
republic into a monarchy. To correct the design flaw evident in this 
French amendment rule and others like it around the world, constitu-
tional designers should make the amendment rule itself unamendable. 
In France, the revised text would read as follows: “The Republican form 
of government shall not be the object of any amendment. Any alteration 
to this Article shall be inadmissible.” This change comes at little addi-
tional political cost and only minimally changes the text, but it is an es-
sential improvement to achieve the objective of making a constitutional 
rule formally unamendable.

Time and Change

We cannot fully understand how constitutions change without consid-
ering how time is incorporated into the design of amendment rules. 
Constitutions sometimes expressly require reformers to adhere to certain 
specifications as to the timing of various steps in the amendment process, 
whether at the initiation, proposal, or ratification stages, or indeed in all 
of these steps. For example, amendment rules sometimes establish delib-
eration floors or ceilings to compel reflection on an amendment proposal 
only during a defined period of time. Amendment rules sometimes also 
create safe harbor rules that prohibit constitutional actors from proposing 
amendments when certain events occur. It will become evident that the 
use of time in amendment design exposes trade- offs between the risk of 
political brinkmanship and the value of contemporaneity between pro-
posal and ratification.
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Safe Harbors

There are two major forms of temporal limitations in constitutional amend-
ment: safe harbors and deliberation requirements. A safe harbor creates an 
outright prohibition on constitutional amendment during a specified pe-
riod of time. One of the earliest safe harbors appeared in the first French 
Constitution, which disallowed amendments to the new constitution for 
the first two terms of the national legislature.122 Safe harbors are common 
in five different periods of time: (1) states of emergency; (2) periods of suc-
cession or regency; (3)  the interval following a failed amendment; (4)  the 
interval following a successful amendment; and (5) the period immediately 
following the adoption of a new constitution. Each of these forms of safe 
harbors disables the formal amendment process during specified periods 
of time.

Consider a safe harbor during a state of emergency. In the Spanish 
Constitution, “[t] he process of constitutional amendment may not be 
initiated in time of war or under any of the states considered in sec-
tion 116,”123 a reference to states of “alarm, emergency and siege (martial 
law).”124 Constitutions also codify safe harbors in connection with suc-
cession or where a ruler is unable to lead. According to the Constitution 
of Belgium, for example, “[d]uring a regency, no change can be made in 
the Constitution with respect to the constitutional powers of the King and 
Articles 85 to 88, 91 to 95, 106 and 197 of the Constitution.”125 Likewise, 
under the Constitution of Luxembourg, “[d]uring a regency, no change can 
be made to the Constitution concerning the constitutional prerogatives of 
the Grand Duke, his status as well as the order of succession.”126

Safe harbors sometimes also prohibit amendment in the immediate af-
termath of a failed or successful amendment. In Estonia, “[a] n amendment 
to the Constitution regarding the same issue shall not be initiated within 
one year after the rejection of a corresponding bill by a referendum or by 
the Riigikogu,”127 which is the unicameral legislature authorized to amend 
the constitution in collaboration with other institutions.128 In the Greek 
Constitution, “revision of the Constitution is not permitted before the 
lapse of five years from the completion of a previous revision.”129 Albania 
imposes a similar ban on repeat amendments, though it distinguishes be-
tween temporal limitations for amendments rejected by parliamentary vote 
and by referendum.130
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The Cape Verdean Constitution illustrates the fifth form of safe harbor: a 
ban on amendment after the adoption of a new constitution:  “This 
Constitution may be revised, in whole or in part, by the National Assembly 
after five years from the date of its promulgation.”131 Yet the constitution also 
creates an override procedure authorizing an extraordinary supermajority 
of the National Assembly to bypass this safe harbor.132 An escape hatch like 
the one we see in Cape Verde is not unique. In Portugal, for instance, an ex-
traordinary supermajority is authorized for exceptional reasons to initiate 
an amendment despite a safe harbor prohibiting it.133

Deliberation Requirements

A deliberation requirement compels lawmakers to consider an amendment 
proposal within a specified duration of time. This period of time may be ei-
ther a floor or a ceiling, the former referring to a minimum amount of time 
an amendment proposal must remain open to deliberation prior to its rati-
fication, and the latter to the maximum amount of time lawmakers and the 
public may deliberate on an amendment proposal before a ratification vote 
must be held.

Consider the Italian Constitution. It creates a deliberation floor requiring 
at least three months between legislative debates on an amendment pro-
posal: “Laws amending the Constitution and other constitutional laws shall 
be adopted by each House after two successive debates at intervals of not 
less than three months, and shall be approved by an absolute majority of 
the members of each House in the second voting.”134 Similarly, the South 
Korean Constitution codifies a deliberation floor of its own. It requires the 
president to give the voting public a minimum amount of time to evaluate 
an amendment: “Proposed amendments to the Constitution shall be put be-
fore the public by the President for twenty days or more.”135

In contrast, the Costa Rican Constitution codifies a deliberation ceiling. 
The Legislative Assembly must review the amendment proposal “three 
times at intervals of six days, to decide if it is admitted or not for discus-
sion.”136 The Australian Constitution merges both a deliberation floor and 
ceiling into its requirements for ratifying an amendment:  “The proposed 
law for the alteration [of the Constitution] must be passed by an absolute 
majority of each House of the Parliament, and not less than two nor more 
than six months after its passage through both Houses the proposed law 
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shall be submitted in each State and Territory to the electors qualified to 
vote for the election of members of the House of Representatives.”137

There is a third variety of deliberation requirement:  the model of 
intervening elections. This model of constitutional change combines time 
with the convening of representative institutions by requiring successive 
parliaments to consent to an amendment, one voting prior to its dissolu-
tion and the other voting after an election. The same parliament is prohib-
ited from both proposing and ratifying a formal amendment without an 
intervening national election to reconstitute the parliament between each 
of these steps. This model is prominent in Scandinavia, where Denmark, 
Norway, and Sweden each structure their amendment rules in this way.138

Inter- Generational Ratification

Both deliberation floors and ceilings structure how reformers and the public 
arrive at the consensus required to legitimate a constitutional amendment. 
But each design is anchored in a different perspective on the nature and 
form of the political agreement that legitimizes a constitutional amend-
ment and each privileges different values in the formation of constitutional 
consensus.

Consider two competing approaches to the codification of deliberation 
floors and ceilings. The American model, which imposes neither a delib-
eration floor nor a ceiling, authorizes the inter- generational ratification 
of a constitutional amendment. Inter- generational ratification fragments 
the amendment power across time and among persons in different eras. 
In contrast, the Canadian model imposes in some circumstances both a 
deliberation floor and a ceiling. It therefore makes constitutional amend-
ment conditional on intra- generational ratification and consolidates the 
amendment power within a defined period of time. Each model reveals 
complications, some more problematic than others.

The text of the original U.S. Constitution is silent on when amendment 
proposals must be ratified. Sometimes, however, Congress has imposed 
a ratification deadline on amendment proposals, an option the consti-
tution leaves open by its very silence. Historically, the average time span 
from proposal to ratification has been under two years and three months 
for twenty- four of the twenty- seven amendments to the constitution, but 
one amendment proposal took over two hundred years to ratify.139 The 
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constitution’s silence has with good reason raised questions about how long 
a state may take to ratify a proposal.

The ratification of the Twenty- Seventh Amendment in 1992 was pos-
sible only because the constitution did not require lawmakers to deliberate 
and vote within a circumscribed period of time. James Madison initially 
proposed the amendment in the First Congress. Congress approved it and 
transmitted it to the states in 1789. Six states had ratified it by 1792, and 
a seventh state ratified it in 1873.140 Yet it was not until 1978 that another 
state ratified the amendment, which subsequently led another thirty states 
to jump aboard in the intervening fourteen years.141 In 1992, Michigan be-
came the thirty- eighth state to ratify the amendment, reaching the three- 
fourths threshold required for ratification.142 Despite having taken over 
two hundred years to ratify, Congress saw no constitutional infirmity in the 
amendment,143 the Department of Justice issued a memorandum defending 
its constitutional soundness,144 and a federal court refused to hear a chal-
lenge to it.145 Now codified in the constitution, the amendment requires 
that “[n] o law, varying the compensation for the services of the Senators 
and Representatives, shall take effect, until an election of Representatives 
shall have intervened.”146

The amendment rules in Article V do not prohibit Congress from im-
posing a time limit on states to ratify an amendment proposal.147 But it was 
not until the Eighteenth Amendment that Congress first imposed a ratifica-
tion deadline.148 The proposal stated that “this article shall become inoper-
ative unless it shall have been ratified as an amendment to the Constitution 
by the legislatures of the several States as provided in the Constitution, 
within seven years from the date of the submission hereof to the State by the 
Congress.”149 Similar language has appeared in all amendment proposals or 
authorizing resolutions since the Twentieth Amendment.150

Today there are four long- standing amendment proposals awaiting 
ratification. Each of them has been passed by both houses of Congress, 
transmitted to the states, and is subject to no expiration date. And each ap-
parently remains viable as a valid amendment pending ratification by the 
required three- quarters of states, though one is arguably now moot. The 
first, approved by Congress in 1789, seeks to change the size and number 
of congressional districts.151 The second, approved by Congress in 1810, 
would strip American citizenship from anyone who accepts a foreign title 
of nobility, honor, or dispensation without congressional permission.152 The 
third dates to 1924 and proposes to grant Congress the power to regulate 



 The Architecture of Constitutional Amendment 207

child labor.153 The fourth outstanding amendment proposal is the Corwin 
Amendment, approved by Congress and transmitted to the states in 1861.154 
As I explained in Chapter 2, the Civil War interrupted its ratification and 
ultimately led to the ratification of the Thirteenth Amendment, abolishing 
slavery instead of protecting it indefinitely as the Corwin Amendment had 
proposed to do.

The long interval in the United States between proposal and ratifica-
tion raises the question whether an amendment without a ratification 
deadline nonetheless expires after a significant period of time. The answer 
from political practice is emphatically “no” in light of the Twenty- Seventh 
Amendment’s ratification over two hundred years after its proposal. The 
answer from the case law of the U.S. Supreme Court appears also to be 
“no”:  lapse of time does not by itself negate the ratifiability of an amend-
ment passed by Congress and transmitted to the states.155 According to the 
Court, whether an amendment has been ratified with sufficient contempo-
raneity to its proposal is a judgment for Congress to make,156 and Congress’s 
judgment is moreover a political question unreviewable by courts.157 The 
takeaway from political practice and case law is that the U.S. Constitution 
authorizes inter- generational ratification: an amendment proposal may be 
validly ratified by a future generation whose ratifiers may not even have 
been alive when the amendment was first proposed.

Intra- Generational Ratification

In contrast, the general default amendment procedure in the Constitution 
of Canada consolidates the amendment power in the hands of present 
reformers within a compressed period of time: it requires intra- generational 
ratification and denies the possibility of inter- generational ratification. 
I  take care here to stress the general amendment procedure because the 
Constitution Act, 1982 codifies five separate amendment procedures, each 
one designated for amendments to specific rules and each increasing in dif-
ficulty according to the importance of the rule to which it is assigned.158 
The general amendment procedure codifies both a deliberation floor and 
ceiling. It requires approval from both houses of Parliament and from at 
least two- thirds of the provinces which in the aggregate represent at least 
half of Canada’s total provincial population.159 This general amendment 
procedure serves as both the default amendment procedure and a more 
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targeted one: it must be used to amend all rules not otherwise assigned to 
another amendment procedure, and it also applies to certain designated 
rules, for instance senatorial selection, powers, and representation.160 For 
our purposes, the key parts of the general amendment procedure are the 
temporal limitations it applies to amendment ratification:

A proclamation shall not be issued [] before the expiration of one year 
from the adoption of the resolution initiating the amendment procedure 
thereunder, unless the legislative assembly of each province has previously 
adopted a resolution of assent or dissent.

A proclamation shall not be issued [] after the expiration of three years 
from the adoption of the resolution initiating the amendment procedure 
thereunder.161

The first part codifies a deliberation floor and the second a deliberation 
ceiling. Together, they generate the rule that no amendment may become 
official without lawmakers taking at least one year from the date of its pro-
posal to consider it, nor may an amendment become official after three 
years from the same date. This is a very small window of time within which 
to authorize a material change to the Constitution of Canada.

There are both theoretical and actual reasons why this rule makes sense 
in the Canadian context. As a matter of general theory applicable elsewhere, 
the rationale for the three- year limit was threefold: first, “to bring closure 
to an amendment process that was dragging on without ever capturing 
the necessary support”; second, to “ensure that a forgotten resolution 
supporting an amendment would not later catch a government by surprise 
if the requisite support was gained”; and third, “to ensure a proposal was 
debated at a time when the circumstances surrounding its initiation were 
still current.”162 As a Canada- specific matter, however, the one- year rule 
must be read alongside the cluster of other rules that allow provinces to opt 
out of amendments that affect provincial powers, rights, or privileges.163 In 
order to invoke this protection, a province must have a reasonable amount 
of time to consider whether to exercise this opt- out power. The constitution’s 
formal amendment rules are therefore designed to give provinces one year 
to evaluate whether to proceed with ratifying the amendment or to opt out 
from its application.164

The Constitution of Canada codifies other amendment rules in con-
nection with time. For example, the House or Senate or indeed any 
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legislative assembly may rescind an earlier- passed resolution of assent to a 
proposed amendment at any time before the amendment is proclaimed.165 
Newfoundland exercised this power of rescission when a change of gov-
ernment occurred while the Meech Lake Accord was pending in the legis-
lative assemblies.166 Another temporal amendment rule in Canada allows 
the House to overcome Senate inaction:  an amendment requiring ratifi-
cation using the regional, general, or unanimity procedure may be made 
without an authorizing Senate resolution if the Senate has not adopted such 
a resolution within 180 days of the House of Commons adopting its own 
authorizing resolution and if the House again adopts it after 180  days.167 
The constitution specifies that this 180- day period does not run while 
Parliament is prorogued or dissolved.168

Some observers have attributed the failure of the Meech Lake Accord 
to the three- year deliberation ceiling.169 There was some doubt at the time 
whether the Meech Lake Accord was indeed subject to the three- year time 
limit in the general amendment procedure.170 The uncertainty arose from 
the Meech Lake amendment package itself, parts of which on their own 
would trigger the general amendment procedure, while others would fall 
under the unanimity procedure. Only the general amendment procedure 
requires that an amendment be ratified within three years of its initiation; 
the unanimity procedure does not. Yet lawmakers proposed the Meech Lake 
Accord as an omnibus amendment bill and subjected it to the most exacting 
requirements of both the general and unanimity procedures, requiring 
Parliament and each of the provinces to approve the bill within three years.

As Warren Newman argues, it may not have been constitutionally nec-
essary to subject the entire Meech Lake Accord to the three- year require-
ment.171 Lawmakers could have split the package into two parts: one with 
amendments in relation to matters under the unanimity rule in Section 
41, which does not impose a deliberation requirement; and another with 
amendments in relation to matters under Section 38, which does impose 
one. Nonetheless, Mary Dawson, the lead advisor to the Government of 
Canada on constitutional matters at the time of the Meech Lake Accord re-
cently explained why the choice was made to impose the three- year time 
limit for ratifying the omnibus package of amendments: “The Meech Lake 
Accord included some amendments that called for the general procedure 
and others that required unanimous approval. The draft amendments were 
part of one interrelated package. I  advised that both the three- year limi-
tation period and the need for unanimity would apply simultaneously.”172 
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Lawmakers therefore chose, correctly or not, a ratification strategy re-
flecting the concept of cumul, which refers to the informal combination of 
requirements in two or more amendment procedures.173

Soon after its negotiation in 1987, the Meech Lake Accord seemed on its 
way to ratification, with Parliament and over two- thirds of the provinces 
having ratified it.174 But the accord began to show signs of distress in the 
face of opposition from lawmakers across the country.175 As the deadline 
approached— with three provinces having yet to ratify the amendment 
package— Canada’s first ministers gathered to negotiate a way toward rati-
fication. They eventually arrived at an agreement: in exchange for the three 
premiers agreeing to put the accord to a vote before the deadline, all pre-
miers agreed in turn to place before their legislatures a separate resolution 
that would address the concerns of the three holdouts.176 Despite these 
eleventh- hour efforts, two provincial legislatures failed to ratify the accord 
by the deadline, leading to the defeat of the entire package.

This outcome may puzzle observers. After all, the accord had been 
approved by all parties in the Parliament of Canada and by eight of ten prov-
inces representing almost 95 percent of the entire population of Canada.177 
The unraveling of the Meech Lake Accord cannot of course be explained by 
one factor alone, but the interpretation and design of Canada’s amendment 
rules were a proximate cause. As Peter Oliver has observed, “as the last days 
of that three- year period elapsed and as two small provinces succeeded in 
blocking the way forward for the others, the amending formula came to be 
seen as more than just a procedure, but in fact part of the problem.”178

Time and Brinkmanship

These contrasting American and Canadian experiences with constitutional 
amendment expose the trade- offs between the risk of political brinkman-
ship and the value of constitutional contemporaneity when constitutional 
designers choose to associate temporal limitations to the ratification of an 
amendment proposal. The risk of political brinkmanship rises as a ratifica-
tion deadline approaches. But the absence of a ratification deadline makes 
possible inter- generational ratification, which might undermine the polit-
ical and sociological value of contemporaneity between proposal and rat-
ification. The question whether constitutional designers should codify 
deliberation requirements does not yield a definitive answer as to the better 
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practice in constitutional design. The best answer can come only from re-
flection on the purpose of constitutional amendment and the values most 
important to the formation of constitutional consensus in a given jurisdic-
tion. In either case, the choice to codify or reject temporal limitations is 
not one that would be wise to recommend for universal application. The 
choice must fit the unique cultural, historical, legal, political, and social 
specificities of a given jurisdiction, as with all matters of constitutional de-
sign. The choice moreover need not always be a zero- sum trade- off between 
brinkmanship and contemporaneity. We can imagine a middle path that 
strikes a constructive balance between both ends.

The United States has lived its own Meech Lake moment. The failure of 
the Equal Rights Amendment in the United States highlights the risk of po-
litical brinkmanship when a ratification deadline looms. In 1972, Congress 
approved an amendment proposal to formally recognize gender equality. 
Here is the text of the proposal Congress transmitted to the states :

Resolved by the Senate and the House of Representatives of the United States 
of America in Congress assembled (two- thirds of each House concurring 
therein), That the following article is proposed as an amendment to the 
Constitution of the United States, which shall be valid to all intents and 
purposes as part of the Constitution when ratified by the legislatures of 
three- fourths of the several States within seven years from the date of its 
submission by the Congress:

Article— 
Section 1. Equality of rights under law shall not be denied or abridged 

by the United States or by any State on account of sex.
Section 2. The Congress shall have the power to enforce, by appro-

priate legislation, the provisions of this article.
Section 3. This amendment shall take effect two years after the date 

of ratification.179

Congress attached a seven- year ratification deadline to this amendment 
proposal.180 As was the case for the Meech Lake Accord, early days proved 
promising for the Equal Rights Amendment: within one week, seven states 
had ratified it; within one month, fourteen states; and within one year, thirty 
states— only eight states fewer than the thirty- eight required for ratifica-
tion.181 Yet in subsequent years, only five additional states ratified the pro-
posal, bringing the number to thirty- five.182 As the seven- year ratification 
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deadline approached and it seemed unlikely that three more states would 
ratify the amendment,183 Congress passed a resolution extending the ratifi-
cation period for just over three more years:

Resolved by the Senate and House of Representatives of the United States 
of America in Congress assembled, That notwithstanding any provision of 
House Joint Resolution 208 of the Ninety- second Congress, second ses-
sion, to the contrary, the article of amendment proposed to the States in 
such joint resolution shall be valid to all intents and purposes as part of 
the Constitution when ratified by the legislatures of three- fourths of the 
several States not later than June 30, 1982.184

This congressional extension attracted significant attention at the time. 
Scholars debated whether Congress had the authority to extend the period 
of ratification, whether the rule of presentment required the president to 
sign the measure, and whether it was proper for Congress to change a dead-
line after it had already been set.185 The Equal Rights Amendment ultimately 
failed, even with the ratification extension— although some later relied on 
the two- hundred- year ratification of the Twenty- Seventh Amendment to 
argue that the time limit had been unconstitutional all along and that the 
Equal Rights Amendment remained open indefinitely for states to ratify 
until they achieved the three- quarters mark for ratification.186

In the United States, modern amendment practice has revealed a prefer-
ence for a seven- year ratification deadline. It may therefore be worth asking 
whether the three- year deadline in Canada is too little time to ratify an im-
portant amendment.187 The late Richard Simeon observed that the failure 
of the Meech Lake Accord “was more likely a result of the brinkmanship 
tactics employed than of the rule itself ” and, therefore, that three years is 
not necessarily too short.188 But perhaps the nature of the relationship be-
tween time limits and brinkmanship is altogether different— not correla-
tive but rather causative. Perhaps rather than understanding brinkmanship 
as something to which lawmakers have recourse independently of and 
without instigation by time limits, we should consider that time limits may 
cause lawmakers to engage in brinkmanship when their objective is either 
to defeat an amendment subject to a time limit or to extract concessions 
on the amendment itself or on other issues, related or not. This fragmen-
tation of power across time gives lawmakers an important weapon to 
fight an amendment proposal or to improve their bargaining position as 
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the deadline approaches and their vote increases in influence. In both the 
Meech Lake Accord and the Equal Rights Amendment, strategic lawmakers 
charted a roadmap to victory where their own interests were concerned: ei-
ther to seek concessions on the amendment or on some other matter of 
consequence to them, or alternatively to hold out until time expired should 
their demands have gone unfulfilled.189

This risk of political brinkmanship need not dissuade constitutional 
designers from codifying deliberation ceilings. Although deliberation 
ceilings may aggravate the possibility of amendment failure, they nonethe-
less offer important advantages— though whether reward outweighs risk is 
a judgment for constitutional designers to make with due regard to local 
norms. In addition to ensuring a definitive end to an amendment process, 
to foreclosing ghost amendments, and to focusing decision- making, de-
liberation ceilings concentrate the formation of constitutional consensus 
within a defined period of time. Where amendment rules fragment power 
across actors by dispersing the initiation and ratification powers, deliber-
ation ceilings promote both contemporary and representative consensus. 
They promote representative consensus insofar as the ratifying actors 
generally differ in form and interest from the initiating actors. And delib-
eration ceilings moreover promote intra- generational contemporaneity be-
tween the separate approval votes for initiation and ratification. These two 
values— contemporaneity and representativeness— in turn combine to rein-
force the sociological legitimacy of the resulting amendment.

Time and Contemporaneity

And yet inter- generational ratification may also generate sociological legit-
imacy. Where an amendment is ratified across generations, its success may 
be said to reflect the considered intertemporal judgment of the constitu-
tional community. The strengths of inter- generational ratification echo Jed 
Rubenfeld’s thesis on time and change. He makes the case that “written self- 
government does not demand that new constitutional principles be adopted 
whenever a majority so wills” but rather “only when a people is prepared 
to make a significant temporal commitment to them.”190 Rubenfeld argues 
that our understanding of self- government should require something more 
than the support of “actual people of the here and now”191 and be anchored 
in a less presentist notion of sovereignty. He suggests that we must instead 
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reimagine the formation and sustainability of constitutional consensus. 
For Rubenfeld, constitutional consensus should take shape over time; and 
in order to reflect the sociological legitimacy that only the people’s pop-
ular will can confer, arriving at constitutional consensus cannot privilege 
the consent of the governed today over the consent of the governed over 
time. On this theory, reformers should act in the name of the people “not in 
governance by the present will of the governed, or in governance by the a- 
temporal truths posited by one or another moral philosopher, but rather in 
a people’s living out its own self- given political and legal commitments over 
time— apart from or even contrary to popular will at any given moment.”192

This view counsels pause in answering the question whether an amend-
ment proposal should remain ratifiable for generations. Intra- generational 
ratification does not reflect the considered judgment of the constitutional 
community where the ratifying supermajority is fleeting and unsustain-
able, nor where the people and their representatives are pressed to action 
by special circumstances, such as a national emergency or crisis. In these 
circumstances, supermajority approval for an important constitutional 
amendment may not in fact reflect stable and representative support. This 
situation is precisely why many national constitutions expressly prohibit 
reformers from amending the constitution during periods of great inse-
curity, for instance in times of war or siege or succession, when passions 
may move lawmakers to make choices they would not otherwise make in 
periods of normalcy.

Inter- generational ratification may make it possible to respond to this 
concern, though it would not necessarily solve it. Assume an amendment 
rule is silent on whether an amendment must be ratified within a defined 
period of time, as is the case with the U.S. Constitution. This permissive 
amendment rule would allow an extended ratification period not unlike the 
two centuries it took to ratify the Twenty- Seventh Amendment. However, 
it would also allow instantaneous ratification that would not test the du-
rability of the supermajorities that had expressed their support for the 
amendment. Constitutional designers should therefore be explicit in their 
design of amendment rules if they wish to force inter- generational rat-
ification. They may, for instance, prohibit ratification prior to the expira-
tion of a certain period of time, such as an extended deliberation floor. An 
inter- generational deliberation floor would be unusual: imagine a delibera-
tion floor prohibiting lawmakers from ratifying an amendment within one 
generation, or twenty years after its initiation. By the time the ratification 
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deadline had expired, the people may have adopted an entirely new consti-
tution altogether.193

Instead of requiring inter- generational ratification, constitutional 
designers could adopt the U.S. Constitution’s model of allowing it, leaving 
the choice up to each group of reformers in its own time.194 If that is the 
path designers choose, other rules should be adopted alongside this open- 
ended amendment ratification rule. These additional rules would make it 
possible for both amending actors and the public to verify that the consti-
tutional consensus behind an amendment has indeed remained stable and 
representative over time. We can verify the durability of the constitutional 
consensus behind an amendment by designing rules requiring amending 
actors to confirm a prior rescission or ratification where the ratification 
process extends across more than one generation or some other significant 
period. This would make it possible for generations separated by time to act 
in conversation rather than in isolation.

The U.S. Constitution exposes a design flaw on this point because it does 
not create clear rules on whether, while an amendment is pending, a state 
has the power to rescind a prior ratification or to ratify an amendment that 
it has in the past rejected. As a consequence, an amendment ratified across 
generations in a regime where the constitutional text imposes no ratifica-
tion deadline creates a serious risk of giving the artificial appearance of 
considered supermajority approval or rejection for the amendment. This 
flawed constitutional design conceals the possibility that there might had 
never existed, in any single period, a durable supermajority to ratify or re-
ject an amendment. Sanford Levinson calls the silence of the constitution 
on this point the “easiest example” of something to change in the design of 
Article V.195

To avoid uncertainty, constitutional designers should be explicit about 
whether ratifying bodies— state legislatures, state conventions, or indeed 
others— possess the right to rescind a prior amendment ratification or to 
ratify an amendment previously rejected. But this right should apply only 
until constitutional actors arrive at the ratification threshold required to offi-
cially adopt a constitutional amendment.196 To illustrate, where the ratifica-
tion threshold in a federalist constitution requires two- thirds of subnational 
states to consent to the amendment proposed by the national government, 
it should be clear from the text of the constitution whether and how a state 
may negate its prior ratification of an amendment as long as the two- thirds 
ratification threshold has not yet been met. If the objective of designing 
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amendment rules in this way is to foster the kind of non- presentist soci-
ological legitimacy that comes from inter- generational ratification, then it 
would not be enough simply to authorize subnational states to rescind or 
ratify a prior decision. It would be advisable for constitutional designers 
also to choose between two additional options: either to require subnational 
states to confirm or reject their prior decision if significant time has passed 
between the original amendment proposal and the final subnational ratifi-
cation, or to establish a presumption that the prior decision remains valid 
unless the subnational state chooses to reverse it.

The first option would require constitutional designers to designate a 
specific period of time after which final ratification of a pending amend-
ment would require confirmation of prior ratifications or rejections. The 
second option would require no specific designation of the period of time 
for which a prior ratification or rejection remains valid. And it would not 
pose challenges as to its application because there would be an under-
standing that the original decision on ratification remains valid until the 
relevant constitutional actors make an intervening decision reflecting the 
contrary intent, specifically to reverse either a ratification or a rescission.

Three other considerations in the design of temporal limitations merit 
some mention. First, constitutional designers may vary the duration of time 
for which a pending amendment remains valid according to the importance 
of the subject matter of the amendment. For matters of heightened impor-
tance, reformers could be required to deliberate for a longer period of time 
than they would devote to less important matters. The variability of tem-
poral limitations within the larger structure of amendment rules is not un-
usual, as many constitutional democracies vary the amendment thresholds 
according to the amendable subject matter.197 Second, temporal limitations 
such as deliberation ceilings and floors need not be limited exclusively to 
federal states like Canada and the United States; they may be used produc-
tively as well in unitary states, in both parliamentary and presidential forms 
of government, in republics and constitutional monarchies, and indeed in 
any democratic state where amendment rules are codified. Third, deliber-
ation ceilings and floors may not in fact be deliberative. Establishing min-
imum or maximum periods of time for ratifying an amendment does not 
on its own ensure that the choice will be informed or even debated, nor 
does it encourage deliberative decision- making. Constitutional designers 
and their successors will need to create additional procedures to build a cul-
ture of public deliberation on amendments.
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The manipulation of time in these ways is yet another important— but 
often overlooked— feature of constitutional amendment rules that constitu-
tional designers should consider incorporating in how they structure their 
procedures of constitutional change.

Judicial Review of Constitutional Amendments

According to the dominant view in the field today, the judicial invalida-
tion of constitutional amendments rests on democratic foundations. Yaniv 
Roznai offers the best exposition of this view, applying the theory of constit-
uent power to define the relationship between constituent and constituted 
powers as a delegation of limited authority.198 His theory is important and 
worth reading in all of its sophisticated detail. Here I offer only a very short 
summary.

Constituent power is a pre- constitutional authority that controls both 
how a constitution is made and also how constituted powers exercise their 
limited delegated authority to change the constitution in the name of the 
people. As Roznai explains, the constituent power— the body we consider 
“the people”— creates a constitution, and in turn authorizes the constituted 
powers— the organs of government— to act in the people’s name consistent 
with the constitution. These constituted powers are authorized to alter the 
constitution as long as any alteration to it does not undermine the consti-
tution as built by the constituent power. The constituent power alone has 
the competence to change the constitution in a way that departs materi-
ally from what the old constitution has established as law. From here it is 
a short step to the assertion that democracy requires courts to protect the 
constituent power’s choice to concretize its sovereign will in higher law 
at the moment of constitutional creation. The power of courts to protect 
this agreement, the argument continues, includes the authority to invali-
date constitutional changes made by constituted powers that go beyond the 
popularly- approved limits of the constitution. The argument concludes: the 
judicial act of striking down a transformative change is a justifiable in-
tervention to safeguard the terms of the original bargain approved by the 
people. On this view, the doctrine of unconstitutional amendment is a tri-
umph of democracy.

But on another understanding of constitutional change, the doctrine of 
unconstitutional amendment denies democratic choice to reformers and 
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the people. The extraordinary act of invalidating a procedurally perfect con-
stitutional amendment is an example of what Ran Hirschl has labeled the 
“judicialization of mega- politics,” a now- common phrase referring to the 
most important matters of political significance that constitute, define, and 
divide polities— and that are now often adjudicated by high courts boldly 
intervening into the political sphere.199 Courts around the world have with 
increasing frequency resolved matters that were once seen as strictly polit-
ical, not at all legal:  from banning political parties in Algeria and Turkey, 
to ruling on prime ministerial and presidential eligibility in Colombia and 
Russia, to determining the electoral outcomes in Mexico and Taiwan, to 
hearing disputes on fiscal policy and foreign affairs in Brazil, Israel, Peru, 
and the United Kingdom, to evaluating the constitutional legitimacy of the 
regime itself in Fiji and South Korea.200 Striking down amendments fits 
comfortably on this list for those who see in it a judicial arrogation of power 
at the expense of democratic self- governance.

How a Court Becomes Supreme

Reformers ordinarily possess the power to amend the constitution in order 
to overrule a judicial decision. The doctrine of unconstitutional constitu-
tional amendment gives courts a trump card:  the power to invalidate an 
amendment. Only this power of invalidation can make a court truly su-
preme in its jurisdiction.

The global jurisprudence on unconstitutional constitutional amendment 
suggests eight justifications a court may invoke to assert or exercise the 
power to declare an amendment unconstitutional even where the codified 
constitution declares no rule to be formally unamendable. These are eight 
justifications for invalidating an amendment that, in the view of a court, 
would do more than correct, elaborate, reform, or restore the constitution 
within its boundaries and presuppositions. Some of these justifications in-
volve monitoring the process of constitutional amendment, others focus on 
evaluating the content of a constitutional amendment, and still others offer 
justifications rooted in uncodified rules and values to protect the consti-
tution from attacks to its foundations. What follows is a roadmap for how 
courts could choose to invalidate amendments they regard as unlawful or 
illegitimate attempts to dismember the constitution where the constitution 
does not codify anything as formally unamendable.
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One set of justifications is aimed at enforcing the constitution’s codified 
procedures for formal amendment. Here there are three possible procedural 
violations a court could invoke to overrule an amendment.

First, an amendment could be ruled unconstitutional because it was 
made using the wrong procedure. As we saw in Chapters 1, 3, 4 and earlier 
in this chapter, some constitutions— like the Constitutions of Canada and 
South Africa201— codify multiple procedures for amendment, and each pro-
cedure keyed to a specific set of rules, meaning that one procedure cannot 
be used to amend a rule that is expressly made amendable by another proce-
dure. Courts could invalidate an amendment for having been passed using 
the wrong procedure. We can identify this first justification as a subject- rule 
mismatch.

Second, as we learned earlier in this chapter, some constitutions im-
pose a time limit for passing a constitutional amendment. For instance, the 
Australian and Italian Constitutions require that an amendment must be 
debated for a certain period of time before a ratifying vote.202 Part of the rea-
soning for imposing a time limit for ratification is contemporaneity: reformers 
and the people should deliberate on the same question under the same social 
and political conditions within the same period of time because only in this 
way can we be certain that a successful amendment has achieved the support 
of a contemporaneous majority of amending actors. A court could invalidate 
an amendment that violates time- related rules for its adoption and ratifica-
tion. This second strategy enforces a temporal limitation.

The third procedural basis for invalidating an amendment is an irregu-
larity in administering the vote. Perhaps the vote was somehow rigged or 
unfair, the voting machines were hacked, there was confirmed voter sup-
pression or some other challenge that amounts to a non- trivial obstacle to 
casting one’s vote on the amendment, whether as a legislator in a parlia-
ment, as a voter casting a ballot in a referendum, or as some other actor 
registering her views on the amendment. The court could peer behind the 
official results of the amendment to interrogate the vote itself. Faced with 
evidence of an irregularity, a court could in turn invalidate that amendment.

Another set of strategies for invalidating an amendment is aimed 
at evaluating the content of the amendment for its coherence with 
the existing constitution. In contrast to the three types of procedural 
unconstitutionality— which concern how an amendment is made— this 
content- based review involves what the amendment is about. Here, too, 
there are three possibilities for an unconstitutional amendment.
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The first relates to what we might identify as the founding principles of 
a constitution. A  constitutional amendment might violate an important 
principle deemed constitutive of the constitution itself. We can trace this 
idea to the German Federal Constitutional Court. In a judgment early 
in its existence in 1951, the Court adopted the reasoning of the Bavarian 
Constitutional Court:

That a constitutional provision itself may be null and void is not conceptu-
ally impossible just because it is a part of the Constitution. There are con-
stitutional principles that are so fundamental and so much an expression 
of a law that has precedence even over the Constitution that they also bind 
the framers of the Constitution, and other constitutional provisions that 
do not rank so high may be null and void because they contravene these 
principles.203

A court could take this route, striking down an amendment for breaching 
one or more principles the court identifies as fundamentally rooted in the 
founding moment. An example in the United States might be the founding 
secular norm that makes it unacceptable for reformers to establish a na-
tional religion.

The second strategy under these content- based justifications for 
invalidating an amendment where there is no codified rule of unamendability 
in the constitution is to interpret the constitution as anchored in an evolved 
norm that may not have been evident at the founding, but that the judiciary 
has over the course of developing its jurisprudence identified as a special 
norm that sits at the apex of the constitutional order. In theory, a consti-
tutional amendment to ban flag burning in the United States, for example, 
could be held unconstitutional for violating the norm of wide latitude for 
political speech, currently the most strongly protected form of speech in the 
Supreme Court’s First Amendment case law.204

A third content- based strategy for striking down an unconstitutional 
amendment is to define a given amendment as a new constitution in dis-
guise. As we discussed in Chapter 2, all constitutions have an internal archi-
tecture, and changes made to their architectural core amount to more than 
mere amendments. This was the theory underlying the Indian Supreme 
Court’s idea of the “basic structure doctrine,” which the court created to 
protect the constitution from revolutionary transformations made with re-
course to the simple rules of constitutional amendment. A similar approach 
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could be taken to nullify a constitutional change that seeks to do consid-
erably more than we expect of a constitutional amendment. A high court 
might therefore conclude that this was a new constitution masquerading as 
an amendment.

There is a third category of unconstitutionality, more notional than con-
ventional, but nevertheless a source of useful judicial tools. This category 
contains two justifications. In the first of these two, a court could find that 
a constitutional amendment is unconstitutional when measured against 
an unwritten constitutional norm. Neither codified in the constitutional 
text nor the result of the court’s jurisprudence, an unwritten constitutional 
norm underpins the constitutional order and allows it to operate the way 
it does. An example of an unwritten constitutional norm in the United 
States may be the unwritten rule against court packing,205 though recent 
events could eviscerate its status as an American constitutional convention. 
A court could enforce an unwritten constitutional norm as a rule binding 
on reformers when they amend the constitution. Indeed, a recent line of 
scholarship demonstrates that common law courts have enforced unwritten 
constitutional norms,206 contrary to the mistaken conventional view that 
has dominated the field for decades.

The second of these strategies involves supra- constitutional law. If a 
country is a member of an international organization governed by a charter 
of rules, there may also be an adjudicatory body responsible for enforcing 
those rules.207 In the case of a signatory country amending its constitution 
in violation of an international charter, the adjudicatory body could find the 
amendment in conflict and therefore incompatible with the organization’s 
charter of rules. Amendments in Nicaragua in 2004 and Togo in 2005 were 
held to violate the rules of regional multinational organizations.208 A do-
mestic court could also enforce these supra- constitutional rules.

Each of these strategies is possible on the level of theory. In reality, 
though, the particular configuration of constitutional politics in a given 
country could preclude their use. It is also worth noting that the doctrine 
of unconstitutional constitutional amendment can be useful in the defense 
of democracy, but it is susceptible to misapplication, just as any other ju-
dicial doctrine. It can also be a superfluous device in a court’s arsenal. The 
doctrine is most important in countries where the constitution can be easily 
amended, as in India, whose constitution is in most cases amendable by a 
simple legislative majority. In contexts like these, courts can arguably serve 
as a check on bare legislative majorities that might exploit the permissive 
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rules of constitutional amendment to make transformative constitutional 
changes without sufficient deliberation or popular support. This is the 
strongest justification for the doctrine of unconstitutional constitutional 
amendment.

Alternatives to Invalidation

Yet whether democracy demands the doctrine of unconstitutional amend-
ment of course depends on one’s view of what democracy requires. 
Although courts in many countries around the world have either adopted 
or asserted the power to invalidate a constitutional amendment, courts in 
many others have taken the contrary view, declining to recognize the power 
to review amendments.209

For instance, in Ireland, where amendment requires ratification by refer-
endum, the Supreme Court has taken the popular sovereigntist view that no 
amendment can be unconstitutional.210 In the United States, the Supreme 
Court has effectively withdrawn itself from amendment controversies, 
classifying them as political questions to be resolved by lawmakers.211 In 
France, the Constitutional Council has crafted an approach that we might 
describe as jurisdictional self- limitation. The Council has restricted its 
own power on amendment questions, asserting that it lacks the jurisdic-
tion to review constitutional amendments.212 The Constitutional Court of 
the Republic of Georgia has arrived at the same conclusion— that it cannot 
invalidate amendments— but it has relied on a formalist justification:  it 
refuses to inquire into the constitutionality of amendments on the theory 
that once amendments become official they form part of the constitution, 
and the court has no authority to evaluate the constitutionality of the con-
stitution itself.213

Constitutional designers have alternatively taken a proceduralist view 
of the judicial role. They have sometimes codified a prohibition on courts 
from engaging in substantive judicial review of constitutional amendment. 
In Turkey, for example, the constitution restricts the Constitutional Court 
to reviewing amendments only for their conformity with the procedures 
required to propose and ratify an amendment. This prohibition is stated 
plainly in the codified constitution.214

There are democratic alternatives situated between invalidating 
amendments on the theory of constituent power and accepting them 
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outright on formalist, proceduralist, or popular sovereigntist grounds. One 
option built on the theory of democratic dialogue has to my knowledge 
yet to be implemented: a court could declare an amendment incompatible 
with its own reading of the constitution, though the effect of its declara-
tion would be purely advisory with no binding legal consequence. Here 
the judicial role would be catalytic, not obstructive, and would put judges 
into conversation with reformers to invite them to have a second look at 
the amendment. This would be a variation on the design of the United 
Kingdom Human Rights Act and the New Zealand Bill of Rights Act for the 
judicial review of statutes.

Pre- Ratification Review in Canada

There is another variation on the judicial review of amendments. Courts 
commonly evaluate the constitutionality of an amendment after the amend-
ment has become official. Reformers have already introduced, debated, 
ratified, and promulgated the amendment before the court evaluates 
whether it is inconsistent with the constitution’s content- based restrictions, 
in the case of substantive review, or with its process for adopting the amend-
ment, in the case of procedural review.

Canada has taken a different path. The now- standard practice is to review 
both the substantive and procedural constitutionality of a constitutional 
amendment before it is ratified, and even before the amendment process is 
formally initiated. The Canadian contribution to the debate on the judicial 
review of constitutional amendments shines a light on the stakes involved 
in when— before or after promulgation— the court reviews the constitution-
ality of an amendment.

The Canadian Supreme Court has a long history of advising lawmakers 
through its reference jurisdiction on how and whether to amend the con-
stitution. In current practice, lawmakers will ask the Court for its opinion 
on whether an amendment bill or proposal is constitutional. Although the 
Court has the power to decline to answer, the Court generally agrees to give 
guidance to lawmakers— and lawmakers typically follow the Court’s advice.

In the Patriation Reference, the essence of the question before the Court 
was whether the federal government was bound by law to secure the con-
sent of none, some, most, or all of the provinces before undertaking a major 
constitutional reform.215 The Court ultimately advised by a margin of 7– 2 
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that there was no judicially enforceable law requiring the federal govern-
ment to secure the agreement of the provinces.216 The Court also advised, 
by a margin of 6– 3, that the federal government was bound by a legally 
unenforceable constitutional convention requiring it to secure substantial 
provincial consent before seeking to amend the constitution on a signifi-
cant matter affecting federal- provincial relations.217 The Court’s advisory 
opinion exercised what seems to have been binding political effect on 
lawmakers despite its formally advisory legal function.

In the high stakes involved in constitutional renewal at the time— 
especially with the continuing risk of Quebec’s secession— we might have 
expected the force of political will to overrun a mere advisory opinion. 
Then prime minister Pierre Trudeau had threatened to go over the heads 
of the provinces directly to the people in a national referendum that would 
have legitimated the new constitution as the people’s own.218 Yet the 
Court’s Solomonic answer to the question whether the federal government 
was required to secure the consent of the provinces for this major reform 
compelled the federal government to drop its plan to proceed unilaterally 
without provincial consultation and consent,219 and instead to proceed 
multilaterally in conformity with the Court’s declaration that “a substantial 
measure of provincial consent is required.”220

The federal government’s initial preference for a referendal route to 
Patriation echoed the core of its proposal for an amendment formula. 
Trudeau had proposed in his “People’s Package” that the constitution would 
be amendable in one of two ways:  according to the Victoria Formula or 
by referendum in the face of provincial stalemate on a proposed amend-
ment.221 But ultimately the chosen path followed the Court’s advice in the 
Patriation Reference. Bruce Ackerman and Robert Charney are right that 
Trudeau missed an opportunity when he relented in the face of the Court’s 
advisory opinion.222 Trudeau could have— and in their view should have— 
called a national referendum on the new constitution, both to break the 
stalemate among premiers and to give Canada its democratic moment— a 
moment that Canada, decades later, has yet to live.223

The prime minister’s choice at the time to take the non- referendal path 
to Patriation and instead to accept the Court’s advice had three important 
consequences for making and remaking the constitution in Canada. First, 
it set an important precedent that the Court would be consulted on major 
questions concerning constitutional reform. Second, the political choice 
to consult the Court using the reference procedure and to abide by the 
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Court’s ruling entailed the collateral consequence that the Court’s advice 
on constitutional reform would followed in all but the most extraordinary 
circumstances. And, third, the prime minister’s choice to accept the Court’s 
advice bolstered the legitimacy of Court as an institution properly involved 
in overseeing the process of constitutional amendment in Canada. When 
Trudeau ceded his ground, the Court grew in status and importance, both 
real and perceived. No major national constitutional change to Canada’s 
Constitution involving the federal and provincial government could hence-
forth be made without the Court weighing in on how the change could be 
made if indeed it could be made at all.

In 1998, sixteen years after Patriation, lawmakers returned to the Court 
in another case of constitutional change in Canada. In the Secession 
Reference, lawmakers asked the Court for its advice on whether and how 
Quebec could leave Confederation.224 The Court constructed a legal- 
political framework within which lawmakers could negotiate the terms of 
a province’s exit from Canada. With notable exceptions, lawmakers on both 
sides of the secession debate have found victory in the Court’s judgment— 
evidence that lawmakers recognize, if not accept, the Court’s role in giving 
advice on a fundamental matter of political self- understanding and consti-
tutional change.

Another sixteen years later, in 2014, lawmakers again turned to the Court 
to resolve two disputes on the meaning and scope of the amendment rules 
in the constitution. Both the Senate Reform Reference and the Supreme Court 
Act Reference confirmed that lawmakers will go to the Court for answers 
on whether, how, and by whom the constitution may be amended— even 
where that amendment affects the Court’s own powers.225 Both of the 2014 
references locate enormous interpretive authority within the Court on fu-
ture constitutional amendment in Canada. The key concepts to emerge 
from these references are the idea of Canada’s “constitutional architecture” 
and the Court’s “essential features,” neither codified in Part V nor defined 
anywhere with specificity, and both to be elaborated by the Court itself in 
the course of its interpretation of the constitution. The lesson from these 
2014 references is that political actors cannot today make an amendment 
that affects either of these open- textured concepts without the approval of 
the Supreme Court of Canada.

We can understand what the Court did in each of these periods of 
constitutional change since and including Patriation as directing polit-
ical decisionmaking on both procedural and substantive grounds in a 
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pre- ratification review of constitutional change. The Court’s advisory 
opinion in the Patriation Reference was a pre- ratification procedural re-
view on the process lawmakers could lawfully and legitimately use to pa-
triate the constitution. The Court also engaged in a form of pre- ratification 
substantive review because the procedure the Court suggested lawmakers 
should follow was dictated by the content of the constitutional changes 
lawmakers wished to make. Had the constitutional changes not involved 
federal- provincial relations as they did, the Court would not have given 
the same instructions on how lawmakers should proceed. The Court’s pre- 
ratification review of the Patriation package was therefore both substantive 
and procedural.

The same is true of the Secession Reference, the Senate Reform Reference, 
and the Supreme Court Act Reference. In each of these, the Court was asked 
for advice on how lawmakers could make major changes to the constitution 
before the changes had been promulgated. How a province can secede from 
the country, how to reform the Senate, and how to change the structure of 
the Court— these constitutional questions were the heart of the matter in 
each of these three references, and for each question the Court laid out the 
process the constitution requires lawmakers to follow.

Pre- ratification review of constitutional amendment gives the Supreme 
Court of Canada considerable power. It allows the Court to achieve the 
same result that foreign courts achieve when they invalidate a duly- passed 
constitutional amendment. Yet the Canadian Court avoids having to nul-
lify the expressed will of the people and their elected representatives. This 
makes it less likely that the Court will fear the consequences of defying 
popular will and more likely that the Court will feel liberated to review 
the amendment question on the merits without worrying about the fallout 
from undoing an amendment that has already been promulgated with the 
support of the people. Pre- ratification review in Canada relieves the Court 
of the pressure it might otherwise feel to approve a popularly supported 
amendment— one that has survived the veto gates in the amendment pro-
cess and by the fact of its survival enjoys a considerable measure of legal 
and sociological legitimacy. Put another way, pre- ratification review frees 
the Court to do what other courts do when they invalidate an amendment, 
but without confronting the strongest version of the countermajoritarian 
critique that faces any court daring to invalidate a promulgated constitu-
tional amendment.

* * *
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We have explored in detail the many parts and pitfalls of amendment rules. 
From their various pathway designs to the use of single- subject amendment 
bills, from the choice to codify rules for both amendment and dismember-
ment to the use and misuse of unamendability, and from the manipulation 
of time to the role of courts in constitutional amendment, many options pre-
sent themselves for constitutional designers faced with the task of building 
an amendment structure. In the concluding chapter to this book— entitled 
The Rules of Law— I chart a roadmap for designing amendment rules for a 
codified constitution, beginning with how to anchor the foundations of the 
constitution, then considering how to put into operation the pathways and 
specifications that are necessary for their proper functioning, and finally 
arriving at a critical choice among four major models of amendment codi-
fication. I also return to the themes addressed in earlier chapters, including 
the purposes of amendment, the differences in scales of change, and the 
implications of constitutional rigidity and flexibility. First, however, I turn 
to an essential inquiry in amendment design that has surprisingly remained 
both unaddressed and unasked: How do we know when and where a consti-
tution has been amended?
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6
 Finding Constitutional Amendments

There was much to celebrate at the bicentennial of the Norwegian 
Constitution in 2014. Home to the second- oldest codified constitution in 
the world, Norway could take pride in having found the elusive formula 
for constitutional endurance. Yet every country has a past, and not all of 
it is worth rejoicing. In 1814, the original Norwegian Constitution banned 
Jews from the country and repudiated religious beliefs contrary to the es-
tablished Evangelical- Lutheran faith. The constitution did not disguise its 
intentions. The codified text proclaimed outright that “Jesuits and Monastic 
orders shall not be tolerated”1 and “Jews are furthermore excluded from 
the Kingdom.”2 Today the Norwegian Constitution reveals no hint of the 
hateful language that once appeared in its text. We find instead assurances 
that “all inhabitants of the realm shall have the right to free exercise of their 
religion,” and “all religious and belief communities should be supported 
on equal terms.”3 There is no visible marker of any change to the constitu-
tion. The replaced text is gone, neither indicating that the constitution was 
changed nor indeed how, when, or where the alteration was made. We are 
left with an enlightened text presenting Norway to the world without the 
mistakes of its past. Where did the old text go?

Four Models of Codification

Constitutional designers rarely ask two questions they should:  How and 
where will the constitution indicate that it has been amended? The how 
concerns whether to keep the superseded text or to strike it altogether, and 
the where involves whether to integrate the amendment into the original 
text or to codify it elsewhere. Constitutional designers commonly defer 
these questions to future generations until the very moment when the re-
ality of a ratified amendment forces lawmakers to answer them.
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And yet choosing how and where to codify an amendment involves 
more than mere aesthetics. It is ultimately a choice about how and 
whether a people chooses to remember its past. These choices involved 
in recording alterations to the constitutional text entail implications for 
how interpreters of constitutional meaning will read the constitution in 
the course of adjudication, whether the constitution will become a focal 
point of reference in constitutional politics, and how intensely citizens 
may come to venerate their constitutional text. Constitutional designers 
would do well to answer these two questions prior to enacting the 
constitution.

In this chapter, I draw from the world’s constitutions to introduce four 
models for codifying constitutional amendments. The U.S. Constitution 
exhibits what I identify as an appendative model: amendments are appended 
sequentially to the end of the text. As the text of the U.S. Constitution 
grows longer with each amendment, its internal form remains unchanged 
and its existing words untouched, though an amendment will change 
their meaning either directly or by implication. The Indian Constitution 
illustrates what I  describe as the integrative model:  amendments are in-
corporated directly into the master text of the original constitution. 
Amendments integrated into the Indian Constitution rewrite the ex-
isting text. What results from the dozens of amendments to the Indian 
Constitution is an internal remodeling that nonetheless preserves the ex-
ternal form of the original construction. The appendative model therefore 
adds a new wing to the constitutional edifice while the integrative model 
often though not always renovates its existing parts. The Irish Constitution 
adopts the invisible model:  the constitution does not indicate where the 
amendment has been codified. This invisible model shares with the inte-
grative model the commonality of internal renovation and external pres-
ervation. The British Constitution adopts a fourth model that I  describe 
as disaggregative, a form of codification characteristic of uncodified 
constitutions that situate their constitutive rules and principles in different 
sites of constitutional importance. As we will see, the disaggregative model 
combines features of the appendative, integrative, and invisible models. We 
will see also quite clearly that none of these four models of amendment 
codification reflects an optimal design for recording constitution- level 
changes.
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The Appendative Model

It is no accident of history that the U.S. Constitution appends its amend-
ments sequentially to the end of its master text. The First Congress debated 
whether to interweave constitutional amendments into the original text or 
to leave the founding document unchanged and codify amendments as an 
addendum to it. This question of constitutional form did not arise in the 
abstract. It was forced upon Congress by an amendment proposal to insert 
new words before “We the People,” the preambular battle cry that opens the 
doors to the constitution:

In the introductory paragraph of the constitution, before the words “We 
the people,” add “Government being intended for the benefit of the people, 
and the rightful establishment thereof being derived from their authority 
alone.”4

For Roger Sherman, this would have been the wrong way to codify 
amendments. At the time, Sherman was a member of the First Congress. He 
had been one of a select few to sign all three of America’s constitutive texts: the 
Declaration of Independence, the Articles of Confederation, and the U.S. 
Constitution. Sherman believed that incorporating amendments directly into 
the original text would threaten the integrity of the constitution, and even risk 
its ruin: “We ought not to interweave our propositions into the work itself, be-
cause it will be destructive of the whole fabric.”5 Sherman made a consequen-
tialist argument for retaining the original text as enacted. The constitution 
would no longer be the same, he feared, if amendments were inserted directly 
into it. Preserving the constitution meant only one option: leaving its original 
words untouched and appending amendments to it. Otherwise, he wrote, “we 
might as well endeavor to mix brass, iron, and clay, as to incorporate such het-
erogeneous articles; the one contradictory to the other.”6

There was a further point of contention about how to codify amendments, 
and it concerned the question of authority. Did the First Congress and the 
ratifying states even have the right to tinker with the original text? Sherman 
believed they did not. He argued that incorporating amendments directly 
into the text would effectively replace the constitution and uproot the very 
foundations of authority on which the First Congress and the states them-
selves were based:
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The constitution is the act of the people, and ought to remain entire. But 
the amendments will be the act of the State Governments. Again, all the 
authority we possess is derived from that instrument; if we mean to de-
stroy the whole, and establish a new constitution, we remove the basis on 
which we mean to build.7

Samuel Livermore, also seated in the First Congress, agreed with Sherman 
on this question of authority. He warned that “if we destroy the base, the 
superstructure falls of course,” the base being the original text and the su-
perstructure the Republic itself.8

Seen from our modern perspective, Sherman and Livermore surely 
exaggerated the risks involved in choosing how to codify amendments to 
the constitution. The Republic would not have fallen nor would the con-
stitution have been destroyed had one or the other path been chosen. 
But how were they to know? They were beginning a new project of dem-
ocratic self- government that had no prior national model to follow, few 
subnational experiments to draw from, and certainly no guarantee of suc-
cess. Perhaps the First Congress should be excused, then, for erring on the 
side of caution to preserve the hard- won victories reflected in the original 
constitution.

James Madison saw things differently. He argued that amendments 
should be integrated into the original text. Form, he said, is rarely ever more 
important than substance. But the form of codification was one of those 
rare instances when, in his view, form should take priority because of its 
implications for substance. Madison believed that inserting amendments 
into the original text would produce clarity and make the text less suscep-
tible to inconsistent interpretation than a constitution whose amendments 
were simply appended serially to the master text. There was also, for 
Madison, “a neatness and propriety in incorporating the amendments into 
the constitution itself; in that case, the system will remain uniform and en-
tire,” making it easier to identify “those parts to which they naturally belong, 
than it will if they consist of separate and distinct parts.”91 Though he was 
attentive to form, Madison was in the end less concerned with aesthetics 
than with function. For him, the virtue of integration was directly related 
to how the meaning of the constitution would be discerned:  integrating 
amendments into the original text of the constitution would frontload 
the work of harmonizing the new with the old, rather than deferring the 
task of harmonization largely to judicial interpretation over the course of 
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subsequent generations. He made this argument a focal part of his pitch to 
his fellow congresspersons:

We shall then be able to determine its meaning without references or 
comparison; whereas, if they are supplementary, its meaning can only be 
ascertained by a comparison of the two instruments, which will be a very 
considerable embarrassment. It will be difficult to ascertain to what parts 
of the instrument the amendments particularly refer. . . .10

History has proven Madison’s first instincts right. Today it remains a chal-
lenge to reconcile the meaning of some amendments with the original con-
stitution, whether for judges interpreting the text, presidents exercising 
constitutional authority according to its allocation of powers, legislators 
writing laws they hope will survive the scrutiny of judicial review, and citi-
zens reading their own constitution.

Of course, amendments are neither self- executing nor self- interpreting. 
Someone must reconcile the new meaning with the old, and that respon-
sibility ordinarily belongs to judges. The American practice of appending 
amendments therefore raises a related but distinguishable challenge: con-
stitutional amendments in the United States have sometimes changed 
the meaning of earlier- passed amendments, though neither the extent 
of the change to the earlier rule nor even the effect of the new rule is al-
ways expressed in the text of the superseding amendment. This problem 
of harmonization was a central pillar of Madison’s argument against the 
appendative approach the United States ultimately chose. It was far from a 
trivial concern.

Harmonization is a serious challenge in codifying amendments. But it is 
not an American problem alone. It will soon become clear that the problem 
of harmonization is not unique to countries that choose for either princi-
pled or contingent reasons to append amendments to their constitution 
rather than integrating them into it.

Over two centuries now since the writing and ratification of the U.S. 
Constitution, we know from the richness of modern constitutionalism that 
the American founding debate between the integrative and appendative 
approaches did not exhaust the many possibilities for how constitutions 
can codify alterations to their text. There are several models worth distin-
guishing, each one in use today somewhere around the world, though some 
are more common than others.
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The Disaggregative Model

The British Constitution, just like the Constitutions of Israel and New 
Zealand, illustrates the disaggregative model of constitutional amendment. 
Changes of constitutional importance do not appear in a single codified 
constitutional document, nor are they necessarily always formalized in a 
text, for instance in the case of changes to and by constitutional conven-
tion. Constitutional amendments in Britain appear in Acts of Parliament 
and also in unwritten constitutional norms that govern the conduct of 
lawmakers and in the unspoken understandings shared by the legal and po-
litical elite about how the polity does and should operate.

The disaggregative nature of constitutional change in Britain is evident in 
how changes have been made to the constitution. From the Magna Carta in 
1215 to the Bill of Rights in 1689 and the Act of Settlement in 1701— each 
of these changed the British Constitution in a material way. All are distinct 
and separate laws that exist tangibly detached from each other in the var-
ious spaces that combine to make the constitution what it is. The same is 
true of the Parliament Acts (1911– 49), the Representation of the People 
Acts (1918), the Human Rights Act (1998), and the other parliamentary 
laws that are recognized as having special political status despite their crea-
tion by and vulnerability to ordinary lawmaking procedures. These formal 
laws are not codified in a single master text. They are codified in their own 
separate sites of constitutional importance, physically removed from others.

Here a contrast with the appendative model in the United States proves 
useful. The Twenty- First Amendment to the U.S. Constitution repealed the 
Eighteenth, the former eliminating the prohibition on the manufacture, 
sale, and transportation of alcohol that had been ordered by the latter. Both 
amendments changed the material meaning of the constitution and both 
are codified sequentially in the same constitutional text. In Britain, how-
ever, a change of central importance to the meaning of the constitution is 
codified differently: the European Union (Withdrawal) Act 2018 is an Act 
of Parliament introduced to repeal the European Communities Act 1972, 
also a parliamentary law. Each of these constitution- level changes to the 
British Constitution is codified separately as its own separate legislative en-
actment yet it is clear in language and intent that both are related given that 
one intends to repeal the other.

For many in Britain, it is odd to speak of “amending” their constitu-
tion, the term of choice for significant constitutional changes being instead 
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“reform.”11 In the formal sense, we might say that the British Constitution 
can be modified, but not amended, since it changes only by unwritten con-
stitutional norms and parliamentary law, neither of which is reflected in 
a formally codified and aggregated master text.12 But in a deeper sense, 
significant changes in constitutional norms or parliamentary law have 
the same functional effect as a formal amendment insofar as they modify 
the rules of law in Britain that political actors and the people recognize 
as valid.

All constitutions recognize rules of change, even those constitutions in-
correctly labelled unwritten. No constitution is unwritten, at least not en-
tirely, nor is any constitution ever fully written. The U.S. Constitution is 
written in a single master text document, but many of its most important 
principles float invisibly beyond the four corners of its text.13 The con-
verse is true of the British Constitution: it is not codified in a single master 
text but many of its fundamental elements are written somewhere, only in 
disaggregated form. More “political” than “legal,” the British Constitution is 
governed largely “by politics, its processes, its values, its conventions and the 
de facto relationships between politicians, political parties and the people.”14 
The real distinction, then, between the U.S. and British Constitutions— each 
thought to sit on opposite ends of the spectrum of constitutional form— is 
not between writtenness and unwrittenness. It is rather between the formal 
adoption of an aggregated codification of important laws and principles of 
government supplemented by unwritten norms in the United States and, 
in Britain, the combination of the formal adoption of a disaggregated 
codification of laws of equal status along with an accretion of norms and 
practices.15 Whether a rule in Britain is constitutional therefore does not 
turn on writtenness. What matters more is whether it is received as binding 
by the relevant actors and whether reformers and lawmakers conform their 
conduct to it out of a sense of obligation.16

Yet countries with a master text constitution can also take a disaggregative 
approach to codification. For instance, the Italian Constitution combines 
the disaggregative and integrative models. The constitution is codified in a 
text that is amendable by a special procedure authorizing the alteration of its 
text and it is amendable also by the adoption of separately codified constitu-
tional laws that change the meaning of the constitution but leave the master 
text unchanged. In the first sixty- five years since the coming into force of 
Italy’s 1947 Constitution, reformers approved fourteen amendments and 
twenty disaggregated constitutional laws.17
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The Integrative Model

We have so far seen the appendative model in the United States and the 
disaggregative approach of the British Constitution. Another way to codify 
constitutional amendments is to integrate them directly into the text of the 
original master text constitution. This integrative approach is evident in 
the Indian Constitution. In effect since 1950, the constitution creates three 
different procedures for amendment, each varying as to the majority and 
quorum required in Parliament and also as to whether subnational ratifi-
cation is necessary.18 Successful amendments are entered directly into the 
constitution in the appropriate section concerned with the subject matter 
of the amendment. Once inserted into the existing constitutionl, these 
amendments can replace, alter, add, or delete text.

The Indian practice is to update the original constitution to reflect the 
content of the amendment, almost as though the amendment had been 
written into the text at its creation. The distinguishing feature of the integra-
tive approach is that it makes clear in the text how and where the original 
constitution has been changed. Textual alterations in the Indian integrative 
model are accompanied by various notations— brackets for new text and a 
footnote reproducing the old text— indicating that what now appears in the 
constitution had not been there before.

Take the preamble in the Indian Constitution. When it was first written, 
it read “We, the People of India, having solemnly resolved to constitute 
India into a sovereign democratic republic . . . do hereby adopt, enact and 
give to ourselves this Constitution.” Today, the preamble reflects new lan-
guage inserted by the Forty- Second Amendment in 1976. Here is how it 
appears in the official Indian Constitution today:

We the People of India, having solemnly resolved to constitute India a 
1[sovereign socialist secular democratic republic]  .  .  .  do hereby adopt, 
enact and give to ourselves this Constitution.

_ _ _ 
1 Subs. by the Constitution (Forty- second Amendment) Act, 1976, s. 2, 

for “sovereign democratic republic” (w.e.f. 3- 1- 1977).

The bracketed text contains the new language inserted into the constitu-
tion by Section 2 of the amendment. The accompanying footnote informs 
us that the amendment took effect on January 3, 1977. The footnote also 
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archives the original language, noting that it had been “substituted by” the 
new text in brackets.

In this integrative model, both additions and deletions to the existing 
text are identified in a similar way. The First Amendment, for instance, 
adopted in 1951 only one year after the coming into force of the consti-
tution, makes a special provision for affirmative action in education as 
an exemption from the prohibition on state discrimination on grounds 
of religion, race, caste, sex, or place of birth. The amendment is codified 
in the original article dealing with nondiscrimination, and it is identified 
clearly as an addition to the constitution. The amendment authorizes an 
exception allowing the state to derogate from the nondiscrimination rule 
with acts of positive discrimination in favor of certain disadvantaged 
groups:

 15.   (1)  The State shall not discriminate against any citizen on grounds 
only of religion, race, caste, sex, place of birth or any of them.
 . . . 
1[(5) Nothing in this article or in clause (2) or Article 29 shall prevent 
the State from making any special provision for the advancement of 
any socially or educationally backward classes of citizens or for the 
scheduled Castes and the Scheduled Tribes.]

_ _ _ 
1 Added by the Constitution (First Amendment) Act, 1951, s. 2.

The bracketed text identifies the new language added to the constitution. 
The accompanying footnote indicates that the section was inserted by an 
amendment.

This integrative approach transforms the codified master text constitu-
tion into an ever- evolving living document, not only metaphorically in how 
its rules and principles are understood over time, but quite literally in its 
form. At its enactment in 1950, the constitution contained 395 articles and 
eight schedules; by 2015, it had grown to 448 articles and 12 schedules.19 
In the course of constitutional amendment in India, the constitutional text 
is updated, reorganized, and recodified in an effort to keep it coherent.20 
This integrative model, with its attendant notations, may make it easier for 
a lawyer to navigate the old and new texts. But it is likely to be confounding 
for a layperson. The internal reconfiguration of a constitution using the in-
tegrative model may come at a cost to how citizens understand and relate to 
their constitution.
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There is a fascinating interrelation between the integrative model of 
amendment codification in the Indian Constitution and the basic structure 
doctrine innovated by the Supreme Court.21 The Court has not asserted that 
the basic structure doctrine requires the integrative approach to amend-
ment codification but the result of integration has in fact been to retain the 
basic architectural design of constitution. Integrating amendments into the 
original text has not disturbed the external form and framework of the con-
stitution. This is consistent with what the basic structure seeks to do: to pre-
vent reformers from making a constitutional dismemberment to the Indian 
Constitution using only the ordinary rules of constitutional amendment.

The Invisible Model

The way the Irish Constitution codifies amendments likewise keeps the text 
coherent but its strategy differs from the integrative approach in the Indian 
Constitution. Rather than identifying with bracketed text and footnotes 
where the text has been altered, the Irish Constitution keeps the document 
free of any markings. There is no indication interspersed within its many 
parts and articles that the constitution has been altered even once since 
its adoption in 1937. The Irish Constitution gives readers the impression 
that it has survived in its original form— with no additions, deletions, or 
modifications. And yet in its approximately eighty- year life so far, the Irish 
Constitution has been amended more often than the U.S. Constitution, 
whose text has been altered only twenty- seven times since 1787. How, then, 
does the Irish Constitution codify its many constitutional amendments?

The Irish Constitution takes what can be described as an invisible ap-
proach to codifying amendments. It inserts, removes, and changes the con-
stitutional text without any clear indication of what in the text has been 
altered, how it has been altered, or when precisely it was altered. All that 
appears in the main text are clean pages with no accompanying notes, no 
references, and no other details that could quite readily alert readers that 
something new may have been inserted, something old may have been 
removed, or that anything at all may have changed.

Consider the Thirty- Fourth Amendment. Signed into law on August 29, 
2015, the amendment proposal had been approved a few months earlier in 
May by over 60 percent of Irish voters in a referendum. It proposed to make 
marriage open to all persons without regard to sex. The amendment, now 
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codified in the constitution, appears as a fundamental right in Article 41, la-
beled “The Family,” in a brand new Section 4: “Marriage may be contracted 
in accordance with law by two persons without distinction as to their sex.” 
Other family rights include the natural right to family life in Section 1, the 
right of mothers to care for their family in Section 2 and, in Section 3, the 
duty of the state to protect the institution of marriage. Had a reader looked 
at Article 41 on August 28, 2015— the day before the amendment became 
official— the entire article would have shown only three sections. It was only 
later that the amendment would appear almost without notice in an alto-
gether new Section 4.

This invisible approach nonetheless gives readers a way to identify what 
in the text has been amended. But finding where in the text the alteration 
has been made remains a difficult task. The first few pages of the Irish 
Constitution are devoted to a list of Amending Acts that have proposed to 
amend the constitutional text. The list consists of two headings: the title of 
the amending act, along with a short description of its purpose and con-
tent; and the date of its coming into force, but only if the proposal has been 
successfully approved. With this list, readers can reliably know what has 
been amended and when the amendment became official. But this list of 
Amending Acts says relatively little about each amendment. For example, 
what appears in the description for the First Amendment, made official 
on September 2, 1939, is that it “extended to conflicts in which the State is 
not a participant the provision for a state of emergency to secure the public 
safety and preservation of the State in time of war or armed rebellion.” The 
Third Amendment, codified on June 8, 1972, “allowed the State to become 
a member of the European Communities.” The Ninth Amendment, signed 
into law on August 2, 1984, “extended the right to vote at Dáil elections 
to certain non- Irish nationals.” And so the list continues, with these rather 
short descriptions of each amendment.

These descriptions and their associated dates tell us very little about where 
the new amendment appears in the actual text of the Irish Constitution. 
This remains a mystery without some investigative work. An enterprising 
reader interested in identifying where a given amendment has changed the 
text would have to locate two copies of the official constitution: a copy that 
was official immediately prior to the amendment and a copy that became 
official as of the day of the amendment but before any subsequent amend-
ment, since an intervening amendment could again change the text of the 
amendment the reader was currently investigating without any notice.
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For example, the Thirty- Third Amendment, which created an interme-
diate Court of Appeal, became official on November 1, 2013. An official 
copy of the Irish Constitution immediately prior to this date identifies only 
two kinds of courts:  “The Courts shall comprise Courts of First Instance 
and a Court of Final Appeal.”22 But after the Thirty- Third Amendment, the 
same article reads: “The Courts shall comprise:  i Courts of First Instance; 
ii a Court of Appeal; and iii a Court of Final Appeal.” The rest of the 
constitution’s part on “The Courts” was also changed where necessary to ac-
count for the new Court of Appeal, including a new section explaining the 
powers and jurisdiction of the appellate court in a new Article 34(4) as well 
as collateral changes elsewhere throughout the constitution.

The most accurate way to identify precisely where the textual changes 
had been made would be to compare old and new texts side by side. Only 
then could the reader find all of the places— by my rough count nearly ten 
different locations throughout the entire constitution— where the Thirty- 
Third Amendment had modified the existing constitutional text. This is 
no easy task when compared with either the integrative approach of the 
Indian Constitution or the appendative approach of the U.S. Constitution, 
the former with its obvious textual notations and the latter with its se-
quential additions to the text. Nevertheless, the invisible model in the Irish 
Constitution is not without its virtues.

The Problem of Obsolescence

Return to the appendative model in the United States. Unlike the integra-
tive model we see in the Indian Constitution, the appendative approach 
leaves the original text untouched. This makes it possible for an amendment 
to nullify a provision in the original constitution while nonetheless leaving 
that provision codified in the text, though without legal effect. Today the 
U.S. Constitution is replete with obsolete words throughout, not only in the 
original constitution but in its subsequent amendments as well. Consider 
the effect of the Thirteenth Amendment. Like all other amendments to the 
constitution, it is codified sequentially after the original text of the con-
stitution in chronological order of its adoption. By the plain words of its 
text, the Thirteenth Amendment abolished slavery and involuntary servi-
tude, except where servitude is a punishment for crime. But by implication 
the Thirteenth Amendment also repealed the Fugitive Slave Clause and 
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Three- Fifths Compromise. Both of these vestiges of slavery are still today 
visible in the constitutional text, the former requiring the return of fleeing 
slaves to their captors and the latter counting a slave as three- fifths of a 
person for purposes of taxation and congressional representation.

The same internal inconsistency is evident elsewhere in the constitution. 
The Twelfth Amendment created a new method for presidential and vice 
presidential selection, yet the old one— which required electors to cast two 
votes for president, with the candidate who earned the second- most votes 
becoming vice president— remains codified in the constitutional text. The 
Seventeenth Amendment establishes direct elections for the U.S. Senate, 
but also leaves intact in the constitution the original method of senato-
rial selection by state legislative appointment. The Twentieth- Amendment 
changes the start date for the new congressional session and the Twenty- 
Fifth Amendment modifies the rules of presidential succession, yet in both 
cases the original contrary text survives. And of course the Twenty- First 
Amendment expressly repeals the Eighteenth, though the latter remains 
codified as though it were still law. There are many more examples but these 
few suffice to show the point: the appendative approach yields obsolete and 
even outright incorrect text.

Time and Social Change

Quite apart from obsolescence and incorrectness, sometimes the 
appendative approach results in embarrassing discrepancies between text 
and reality when the present day has outrun the codified constitution. The 
Nineteenth Amendment is a powerful example in light of Hillary Clinton’s 
nomination as the Democratic presidential candidate in 2016, the first time 
a woman has led a major party into the general election. Ratified in 1920, the 
Nineteenth Amendment authorized women across the land to vote:  “The 
right of citizens of the United States to vote shall not be denied or abridged 
by the United States or by any State on account of sex.” Consistent with the 
appendative approach of the U.S. Constitution, the amendment appears 
after the Eighteenth, with no corresponding changes anywhere in the 
preceding text. But had the United States followed the integrative approach, 
the Nineteenth Amendment would presumably have updated the nearly 
thirty exclusively masculine pronouns that appear still today throughout 
the constitution. Perhaps the most noteworthy masculine pronoun, in light 
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of the Clinton nomination, is found in Article II. There, the constitution 
explains in reference to the president of the United States, “He shall hold 
his Office during the Term of four Years . . . ,” and “Before he enter on the 
Execution of his Office, he shall take [an] Oath or Affirmation. . . .” Article 
I contains similar language as to Congress: it suggests that only men are eli-
gible for election to the House of Representatives and the Senate.

Of course no question of law today turns on the outdated reality that the 
constitution codifies the masculine pronoun alone with reference to public 
office. Women have for a long time been elected to Congress, and no one 
would point to the constitution’s obsolete language as a barrier to electing 
a woman to any office. But the question did arise in 1916 when Jeannette 
Rankin became the first woman elected to the House of Representatives. 
The New York Times published a letter at the time arguing that Rankin could 
not lawfully take her seat in Congress because the constitution’s masculine 
pronoun disqualified her.23

The alternative is to change the original text to replace all exclusively 
masculine pronouns with gender- neutral references to persons or to both 
women and men using either the integrative or invisible approach. This 
choice went from theory to reality in Spain in 2018, when the majority of 
the country’s new government ministers refused to take their oath of office 
with reference to the consejo de ministros and instead invoked the consejo 
de ministras y ministros, stressing the presence and equal status of women 
in the council of ministers.24 They followed their symbolic defiance with 
action, taking their case to the Spanish people to call for revising the exclu-
sively male pronouns in the Spanish Constitution to refer also to women.

Reimagining the U.S. Constitution

Inconsistencies in the constitutional text are not without consequence. 
Eventually, someone has to resolve them when a legal claim requires 
clarity that the text alone cannot provide. The doctrine of incorporation, 
for example, raised the deeply contested question whether the Fourteenth 
Amendment should be interpreted as applying the protections of the Bill 
of Rights to the states through the Due Process Clause. Today the Supreme 
Court has settled the matter: the Bill of Rights indeed applies to the states, 
just not in its entirety, the operative theory being selective as opposed 
to total incorporation.25 It took some time to arrive at this conclusion. 
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Although this interpretive battle would have been fought no matter the 
model of amendment codification, the controversy over incorporation de-
rived at least partly from the limitations inherent in the appendative ap-
proach. Had the integrative approach been used to codify the Fourteenth 
Amendment, there might well have been less ambiguity about its effect on 
the Bill of Rights, the powers of states, and on the countervailing rights of 
their citizens. The drafters would have been required to indicate whether 
and how the Fourteenth Amendment was intended to affect the individual 
guarantees in the Bill of Rights.

As it turns out, it is possible today to imagine what the U.S. Constitution 
would have looked like as an integrated text. We might even call it a model 
Madisonian Constitution since James Madison had advocated this inte-
grated approach in the First Congress.26 For Madison, the clarity that comes 
with interspersing new texts directly into the old was a major reason for 
preferring an integrative approach over the appendative approach the First 
Congress ultimately chose to take:

We shall then be able to determine its meaning without references or 
comparison; whereas, if they are supplementary, its meaning can only be 
ascertained by comparison of the two instruments, which will be a very 
considerable embarrassment. It will be difficult to ascertain to what parts 
of the instrument the amendments particularly refer; they will create un-
favorable comparisons; whereas, if they are placed upon the footing here 
proposed, they will stand upon as good foundation as the original work.27

Looking back across history, some amendments can be rather straightfor-
wardly integrated. The First, Third, and Fourth Amendments, for example, 
can all be inserted alongside the other rules constraining the powers of 
Congress in Article I.28 But for the most part integrating amendments into 
the constitution’s original text proves difficult. Some amendments contain 
multiple sections, and each section might more appropriately fit into a dif-
ferent part of the constitution. It is in this choice of where to codify each 
amendment, and also in how to rephrase the amendment if necessary to 
fit it into the constitution’s existing language, that the present meaning of 
the integrated constitution could have differed from what it is today. Had 
Madison won the day on this question of constitutional form, the present 
constitution would have an altogether different appearance and in all likeli-
hood a different meaning as well.
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The Appendative Model in Society

The appendative model has implications for social relations outside of 
the law. After the Tea Party victories in the 2010 midterm congressional 
elections in the United States, the House Republican caucus called for a re-
turn to the country’s roots. Part of the return to the country’s origin story 
included reciting the text of the original constitution aloud on the floor of 
the chamber.29 But the Republican Party’s public reading conspicuously 
omitted the many words in the constitution that authorize and perpetuate 
slavery— words that remain written though not in force.

Vestiges of slavery and reminders of injustices are visible still today in 
the constitution. It is not immediately obvious that there is anything good 
to be gained from a permanent reminder of seeing the hateful inequities in 
America’s past written into the constitution. If one understands a constitution 
as a window into the deepest reaches of the soul of its people, most of the con-
stitution as written reflects the country of old, no longer the current reality. 
Why, then, should the text continue to honor the memory of earlier times and 
peoples? Why must the constitution— for many a testament to how far the 
country and its people have come from its troubled origins— continue to con-
front the present with memories of yesterday, in many cases of the suffering of 
earlier generations? Perhaps either the invisible or integrative approaches to 
amendment codification could more gently reconcile America’s past of injus-
tice with its modern march toward a more egalitarian future.

Yet there may be a hidden virtue in the appendative model as it exists 
in the United States. The appendative model makes the constitution a 
public record of a country’s many mistakes, a living history lesson both 
of the wrongs of a previous time and of the moments when the extraordi-
nary mobilizations of people have tried to make amends for those mistakes. 
Painful though it may be to see permanently inscribed in the country’s 
most important national document the many ways the state has over time 
failed its people, the appendative approach turns the constitution into a 
memory aide for the progress made thus far and also into an invitation to 
treat the American project of self- government as a work forever in progress. 
Americans have made a choice, says Akhil Amar, not to “whitewash” the 
constitution:  “Rather than prying loose and carting off embarrassing tex-
tual remnants of America’s imperfect history, like the Fugitive Slave Clause 
or the Three- Fifths Clause, We, the People, have added on new rooms to 
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the old edifice.”30 Amar sees the appendative model in the United States as 
lighting the path to a better republic:

History, of course, is still happening. Had amendments been blended into 
the original text, the document might seem perfect and complete, as is. 
But the manner of adding amendments to the end reminds us that we 
ourselves— We, the People today— should ponder how we might leave our 
posterity a better document than we inherited.31

The appendative model therefore doubles as a call to action for Americans 
to continue their progress toward the more democratic, more equal, and 
more just society that their predecessors have shown the world is possible. 
The constitutional text traces the “democratizing trendline” of amendments 
over time, recalling how the power of amendment has been used to extend 
the right to vote, to improve the mechanisms of representative democracy, 
and to aspire to greater equality.32 Though there remains much work to do, 
this appendative approach to amendment codification makes it impossible 
for anyone to deny the great strides the American people have taken since 
the founding to fulfill the promise written in its preamble “to form a more 
perfect Union.” For all of its faults, the constitution presents itself to the 
world naked, both as it has been and as it is today, baring for all to see the 
hardest truths of its lived history.

But there is a dissonance between the text of the constitution— so revered 
at home and abroad— and its codification of horrors from days long passed. 
Rather than remove or rewrite those words, the constitution adds new 
words that are meant to speak louder than the old. Their greater recency 
is supposed to signal their primacy, and indeed this is the operative rule in 
law, where a decision today overrules implicitly if not expressly one that was 
made yesterday on the same subject. And so we quite rightly take the more 
recent Thirteenth Amendment as overriding the Fugitive Slave Clause. 
We rightly take the Fourteenth Amendment as nullifying the Three- Fifths 
Clause. The latter- adopted decision controls in law, absent extraordinary 
circumstances. But this rule in constitutional law does not have the same 
salience in society, where legalistic appeals to the details of jurisprudence 
or regulation do not resonate as much as the power of emotive appeals to 
words and narrative. No latter- passed rule can remove the stains of injus-
tice written into a constitution without quite literally erasing its words. This 
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is where the invisible model prevails. No wonder Norway has chosen that 
model to deal with its own past.

The Problem of Harmonization

Constitutions using the appendative model are not the only ones to confront 
the challenge of internal inconsistency. This challenge arises when a latter- 
passed amendment comes into interpretative conflict with either an original 
provision of the constitution or an earlier- passed amendment that remains 
valid. The integrative approach to constitutional amendment mitigates this 
risk by virtue of the work done at the moment of codification to alter the text 
where the amendment may have an impact. But how do constitutions using 
the disaggregative model of codification respond to the challenge of in-
ternal inconsistency? Finding a way to address these inconsistencies raises a 
problem of harmonization: how to reconcile two or more separately codified 
rules that are valid in law. This challenge differs from the problem of obsoles-
cence where a codified rule has lost legal validity yet remains codified.

The Canadian Hybrid Model of Codification

The four models for codifying amendments are not mutually exclu-
sive nor are they necessarily the only ones we see in the world.33 But they 
offer a useful framework to expose and evaluate how constitutions codify 
their amendments. The Canadian Constitution— both disaggregative and 
integrative— highlights the possibility of a hybrid model of codification. 
It is disaggregative like the British Constitution because there is no single 
master text constitution in Canada to which amendments must be made 
and in which all amendments appear. The Constitution of Canada is a col-
lection of materials both written and unwritten, codified and not, and about 
which there remain open questions as to where all of them are located. The 
constitution itself acknowledges its disaggregated form, declaring in the 
Constitution Act, 1982 that “the Constitution of Canada includes (a)  the 
Canada Act 1982, including this Act; (b)  the Acts and orders referred to 
in the schedule; and (c) any amendment to any Act or order referred to in 
paragraph (a) or (b).”34 These three categories of items do not reflect the en-
tire corpus of materials that comprise the constitution. The word “includes” 
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in the definition of the constitution suggests that there are other items that 
possess constitutional status. The Supreme Court of Canada confirmed this 
reading of the constitution when it recognized parliamentary privilege, 
nowhere written in the text, as part of the constitution.35 Other unwritten 
norms form part of the constitution yet by definition are not expressly 
stated in the text.

The disaggregated model of codification in Canada is evident in the 
adoption of the Constitution Act, 1982 itself. The new rules it codifies— 
for instance, a charter of rights, an amendment formula, and the power of 
judicial review— all appear in their own self- standing constitutional enact-
ment. These new rules are not written into Canada’s founding Constitution 
Act, 1867.36 They are codified in a separate constitutional act of equal status. 
Both texts must be read together to identify what the constitution requires. 
Yet these are not the only constitution- level laws in Canada: there are many 
of them, each separately codified, self- standing constitutional acts of equal 
legal weight that, taken together, comprise the written parts of the Canadian 
Constitution. This pattern mirrors the British Constitution.

Yet the Constitution of Canada also simultaneously takes the integra-
tive approach to codifying change. When an amendment is made to one 
of its many disaggregated constitutional items, the constitution records 
the change directly in the text of the act or order, accompanied by an ex-
planatory footnote indicating what in the original constitutional item was 
changed, and when the change was made. For example, appointed senators 
could once serve for life when the Constitution Act, 1867 created the Senate 
of Canada. But an amendment in 1965 imposed a mandatory retirement 
age of seventy- five. Here is how the text appears today:

 29.  (1)  Subject to subsection (2), a Senator shall, subject to the provisions 
of this Act, hold his place in the Senate for life.

(2)  A Senator who is summoned to the Senate after the coming into 
force of this subsection shall, subject to this Act, hold his place in 
the Senate until he attains the age of seventy- five years(18).

 . . . 
_ _ _ _ 
18. As enacted by the Constitution Act, 1965, S.C. 1965, c.  4, which 

came into force on June 2, 1965. The original section read as follows:

29. A Senator shall, subject to the Provisions of this Act, hold his 
Place in the Senate for Life.
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This format reminds us of the Indian integrative model. In both cases the 
original text is updated to reflect the change, with a note indicating how 
the amendment changed the original text and when the change occurred. 
In the amendment to the term of service in the Senate, the note labeled 
“18” identifies the amending constitutional law, its date, as well as the 
phrasing that appeared in the constitutional act in its original form in 
Section 29. These examples show how the Constitution of Canada contains 
disaggregative and integrative features that make it resemble both the 
British and Indian Constitutions in how it codifies amendments.

Reconciling Constitution Acts

When Canada adopted its modern Constitution Act, 1982, the religious 
equality protection in Section 15(1) raised the question whether Catholic 
schools in the province of Ontario could continue to receive the spe-
cial provincial subsidy guaranteed in the much earlier Constitution Act, 
1867 without the same subsidy flowing equally to other denominational 
schools. A group of Canadian parents brought this claim to the Supreme 
Court, arguing that Ontario could not lawfully fund a secular school system 
alongside separate Catholic schools without also supporting the Jewish day 
schools and independent Christian schools where they were sending their 
own children.37 The challenge for the Court was to find a way to harmonize 
these two Constitution Acts, each a part of purportedly equal force and au-
thority of the Constitution of Canada. Had Canada possessed a master text 
constitution and also adhered fully to the integrative model of amendment 
codification, the question could well have been resolved at the moment of 
amendment. The authors of the latter- passed Constitution Act, 1982 would 
have altered the existing master text in all places where the new equality 
protection had the effect of changing the earlier- adopted rules. But the 
Canadian practice of disaggregated codification did not require integrating 
the new rules into the old text; a new self- standing Constitution Act could 
be adopted without an exhaustive accounting of every effect the amend-
ment would have.

The Court ultimately applied the reverse of the ordinary rule of construc-
tion where two statutes collide. Instead of finding that the latter- adopted 
rule governs— here, that the rule of religious equality in the Constitution 
Act, 1982 must modify the special protection given to Catholic schools in 
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the Constitution Act, 1867— the Court held that the subsidy for Catholic 
schools could not be undone by implication of the rule of religious equality. 
The Court reasoned that the protection for Catholic instruction in Section 
93 of Constitution Act, 1867 was “the product of an historical compro-
mise which was a crucial step along the road leading to Confederation.”38 
Without this subsidy, Canada would not have been born:

Without this “solemn pact”, this “cardinal term” of Union, there would 
have been no Confederation.  .  .  . As a child born of historical exigency, 
s. 93 does not represent a guarantee of fundamental freedoms. . . . [T] he 
province could, if it so chose, pass legislation extending funding to denom-
inational schools other than Roman Catholic schools without infringing 
the rights guaranteed to Roman Catholic schools under s.  93(1).  .  .  . 
However, an ability to pass such legislation does not amount to an obliga-
tion to do so.39

The Court concluded that the earlier- passed rule should trump the latter- 
passed rule. The founding compromise in the Constitution Act, 1867— 
requiring public funding in Ontario for the secular school system and also 
for the Catholic separate schools— could not be undone by the religious 
equality rule in the Constitution Act, 1982. The Court was compelled to 
resolve this controversial question— and to somehow harmonize the old 
text with the new— as a direct consequence of the disaggregative model of 
amendment codification.

When to Harmonize

Harmonization can happen at the time of codification and also some-
time thereafter. It occurs after codification in the appendative and 
disaggregative models, once the court has been presented with a conflict 
between two or more valid rules, or in the case of the British Constitution 
in theory between two constitutional statutes.40 But in the case of the in-
tegrative and invisible models, harmonization occurs prior to codifica-
tion when choosing where to codify the amendment. Amending authors 
in these two traditions must determine at the time of codification where 
each amendment impacts the existing constitution, and accordingly how 
to incorporate the new rule into the old text. One critical difference in 
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harmonization across models of amendment codification is therefore the 
temporal factor when it should occur: at the moment of amendment by 
reformers or later in the course of interpretation, likely by judges. When 
the failed Equal Rights Amendment was pending ratification, Ruth Bader 
Ginsburg observed:  “Yes, there will be work left for the judiciary,”41 
recognizing that the appendative model of codification in the United 
States defers harmonization to the future.

A related problem of clutter involves how to codify the harmonization. 
The Indian Constitution opts to codify the harmonization with a citing ref-
erence explaining in a footnote how the new has changed the old, and when 
the change occurred. This could make for an unruly text. The invisible ap-
proach in the Irish Constitution is roughly the Indian integrative approach 
without the detail and disclosure of the change— and accordingly without 
the clutter. The integrative and invisible models both rewrite the existing 
constitution in what we might describe as renovating or remodeling the ex-
isting constitutional text. In contrast, the appendative and disaggregative 
models in the United States and Britain, respectively, add new text to the 
constitution without altering the old. As a result, the appendative and 
disaggregative models generally leave the written parts of the constitution 
unchanged, supplementing it with new writings that may create interpreta-
tive difficulties in the future but that do not generate clutter.

The Problem of Incorporation

The integrative and invisible models confront a related challenge unknown 
in the appendative and disaggregative models:  the problem of incorpora-
tion. Reformers and bureaucrats operating within the first pair of models 
must choose where in the existing text to incorporate new rules while those 
within the second pair hold no such discretion. The task is easy when an 
amendment targets a discrete item, as in the Twenty- Third Amendment 
to the Indian Constitution replacing the words “twenty years” with “thirty 
years” to extend the reservation period for Scheduled Castes and Tribes and 
Anglo- Indians. The task grows in complexity when even a single amend-
ment affects a constitution over many of its parts and rules. A compound 
effect occurs when similarly far- reaching changes are made to the same 
constitution time and again as amendments cause it to become more de-
tailed and often longer.
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Incorporating an amendment in either the integrative or invisible model 
takes time and care to do well. It requires a close familiarity with the ex-
isting constitution, how it has been interpreted in court and how political 
actors have used it in public discourse, and also a fulsome understanding of 
what is intended by the new amendment. When incorporation is done right, 
choosing prudently how and where in the text to incorporate a change can 
yield legal certainty, textual coherence, and aesthetic unity. But in the heat 
of battle for a constitutional amendment, the advantages of careful incorpo-
ration may be outweighed by the urgency of codification to consolidate the 
victory and to formalize the fact that the amendment has passed.

The Politics of Codification in Mexico

The problem of incorporation is particularly pronounced in Mexico.42 An 
exemplar of the integrative model, the Mexican Constitution still today 
contains no more than its original 136 articles. When the constitution is 
amended, the changes are integrated into its original text with one of two 
notations accompanying each modification: an addition indicates new lan-
guage inserted into the text, and a reform is a revision to the wording of 
an existing rule. Whether it is an addition or a reform, each amendment is 
imprinted with the date of its enactment date along with its location in the 
Official Federal Gazette.

The Mexican Constitution has been altered around seven hundred times 
since its beginnings in 1917. The overwhelming majority of the original 
text has in some way been changed by addition or reform— including the 
codified amendment rule itself.43 The result of this virtually unprecedented 
amendment mania is most visible in the length of the constitution. At its 
enactment, the text spanned 22,000 words; by its centennial in 2017, it had 
swelled to 67,000 words.44 The constitution would have in any case grown 
longer after these seven hundred alterations, given the kinds of changes 
they have introduced into the text. Neither the appendative, disaggregative, 
nor the invisible model could have kept the constitution from growing as 
long. Nor could a more careful integration have significantly curtailed its 
expansion. Besides, today the trouble is not principally the length of the 
Mexican Constitution. It is instead the disorder that results from how 
lawmakers have incorporated amendments into the constitution using the 
integrative model.
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The extraordinary length of the Mexican Constitution is accordingly only 
a symptom of what really ails it: political parties have used the constitution 
as both a code and political platform, often using formal amendment to 
make changes that are more appropriately suited to enactment at the level 
of ordinary law. The forces of constitutional politics in the country have 
pushed parties to codify their political programs and agreements in the con-
stitution in order to convey the authenticity and authority of their plans, and 
also to give them durability.45 Were their policy choices adopted as ordinary 
laws, lawmakers would place their plans at risk to change by the Congress 
alone and also by judicial review.46 Codifying programs and policy in the 
constitution insulates them from change on both fronts: Congress cannot 
revise them without a cross- party supermajority as well as a majority of the 
states, and courts have rejected the idea that an amendment can be uncon-
stitutional, meaning that the only check on change is the amendment rule 
itself, whose relative ease has transformed what should be a significant re-
straint into not much of one at all.47

The constitution codifies enormous regulatory frameworks and quite spe-
cific rules that would in many other jurisdictions take the form of ordinary 
legislation that implements a constitutional command. These frameworks 
and rules have sometimes been integrated into the constitution without at-
tention to how they will affect the rest of the text. The consequence has been 
to create a constitution that looks like several separate blocks of legislation 
combined into one incoherent document.

For example, rather than affirming a general right to education with 
implementing legislation to follow, the constitution devotes pages upon 
pages to the details of instruction, including rules about syllabi, teacher 
hiring and promotion, and evaluative procedures for schools.48 Instead of 
declaring that simply private property is a privilege afforded by the state 
and indicating that Congress will pass associated laws, the constitution 
does it all. It itemizes all forms of public property, in addition to citizen-
ship restrictions on ownership, instructions specific to livestock property, 
peasant farmers, and one dozen particular crops, as well as property 
rules for charities, banks, farms, and telecommunications.49 One of the 
constitution’s longest and most meticulously written sections covers polit-
ical parties and elections.50 It includes rules on party and candidate regis-
tration, as well as campaign financing revolving around a precise formula 
that governs public funding for party infrastructure, election activities, and 
separate training programs. The constitution also codifies rules on access 
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to media for campaign commercials, including specific time allocations for 
political parties down to the duration by minute and even the time of day 
when advertisements must air. The constitution moreover outlines details 
on the creation, powers, and duties of a National Electoral Institute. This 
exhaustive enumeration is not limited to the body of election law. The con-
stitution codifies similarly legislation- like rules on anticorruption efforts,51 
the city council,52 the newly federalized Mexico City,53 and labor laws.54

Confusion and Disorder in Codification

Integrating amendments into the original Mexican Constitution without 
accompanying adjustments to keep the constitution comprehensible and 
coherent in both form and content has not been without consequence. 
The Mexican Constitution is one of the five most difficult in the world 
to interpret with any reliability.55 Overflowing with inconsistencies and 
ambiguities, the document cannot claim to possess what we expect of ei-
ther a constitution or a code: it has neither the clarity nor the accessibility 
of a constitution, nor does it reflect the meticulous precision of a code. No 
wonder there is a serious debate in the country about whether to rewrite the 
entire text.

The disorder in the document is apparent on a close reading. Consider 
some of the many examples from a recent study aimed at proving the 
pressing need to reorganize the constitutional text.56 The most glaring 
problem is the twinned deficiency of subject matter variety within the 
same constitutional article and subject matter repetition across different 
articles. To give a few examples, the composition of the Senate is split be-
tween Articles 56 and 57, the right to trial is divided between Articles 13 
and 14, criminal defense protections appear in Articles 20 and 21, agency 
rules and prerogatives are located in Articles 6, 26, and 28, citizenship and 
naturalization in Articles 30, 32, and 37, territorial delimitations are found 
in Articles 42, 45, and 48, and the judiciary is structured across Articles 94 
to 107 and 123. A related problem concerns the incorporation of rules in 
sections that may have historically been correct but are today improper. For 
instance, rules regulating the Attorney General and the Office of the Public 
Prosecutor are codified in the chapter on the federal judiciary. This was 
right in the nineteenth century, when both offices were part of the judiciary. 
But its placement is misleading ever since an amendment in 1900 moved 
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both offices to the executive. The creation of the 1917 Constitution did not 
update their placement, and today the misplacement survives.

Moreover, duplication is rampant. Article 130 states a general prohibition 
on leaders in religious office concurrently holding any public office, and yet 
the same rule is restated in Articles 55 and 82, the former specifying the 
qualifications for Congress and the latter for the presidency. We can also 
spot outright errors due to careless integration, and different phrases are 
used to refer to the same concept due to latter- passed amendments that 
have used more modern vocabulary, namely “human rights” in Article 1 
and “fundamental rights” in Article 18 and elsewhere. And the age of the 
hundred- year- old text is evident in the outdated and unbecoming language 
it sometimes uses, for instance a reference in Article 11 to “pernicious 
foreigners who reside in the country.” Appropriate or not when the consti-
tution was adopted one century ago, today this wording is inconsistent with 
the modern realities of globalism.

The obvious question to ask is whether any of these deficiencies in the 
text actually matter. In constitutional law, the problem of incorporation has 
serious consequences for how to interpret the text in the face of a dispute 
about its meaning. The muddled text in Mexico complicates this important 
legal task. But in constitutional politics, the constitution in Mexico remains 
the focal point and the ultimate prize in national politics, catalyzing public 
debate and instantiating the power of the ruling party while standing above 
other institutions as the country’s unifying national symbol. It appears that 
the imperatives of constitutional politics have prevailed in Mexico at the ex-
pense of clarity in constitutional law.

The Mexican case illustrates the risk of malfunction in the integrative 
model of amendment codification. It demonstrates that contemporaneous 
integration— as opposed to simple appending to the end of the text— does 
not always leave the amended constitution clean and coherent. Successful 
integration requires careful deliberation on how and where to incorporate 
the new rules, and strong party cooperation to invest the political and legal 
energies do it the right way contemporaneous with the codification.

Constitutional Veneration and the Appearance of Finality

Whether a master text constitution adopts one or another model of amend-
ment codification may have implications for how the people perceive their 
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constitution. In the early days of the new American republic, Chief Justice 
John Marshall cautioned that if a constitution “would partake of the pro-
lixity of a legal code,” it could “scarcely be embraced by the human mind” 
and “probably never understood by the public.”57 In his view, a constitu-
tion “requires that only its great outlines should be marked, its important 
objects designated, and the minor ingredients which compose those objects 
be deduced from the nature of the objects themselves.”58 Although this is 
a somewhat self- serving declaration for a judge to make— since judges are 
the ones, in the United States, who are to “deduce” the “minor ingredients” 
from the “important objects”— there is more than a kernel of truth in his 
advice to constitutional designers.

Imagine one constitutional text with no markings, and another text full 
of footnotes and cross- references. The footnotes in the second text would 
point readers to the fully cited constitutional laws that altered the text of 
the constitution, and we would also find repealed language from the orig-
inal text bracketed next to legal citations. It would be comprehensive but it 
would resemble a working draft very much in progress, neither a thought 
nor a word ever finalized. Tthe first text would be easier to read, straightfor-
ward, and uncluttered in its presentation, like a published book might look.

No constitution is ever finished, whatever its text might suggest by its 
appearance. All constitutions remain susceptible to change: formally to cor-
rect discovered faults, to insert something new, or to remove something 
old; and informally as interpretation infuses the text with new meaning 
or as unwritten constitutional norms mature and lose their force over 
time. Though it may look unblemished in its form, a constitutional text 
presented as “final” remains always an illusion. Yet this is the impression 
conveyed by the invisible model of codification. The text never appears in 
any other way but perfected. The same is true of the appendative model of 
codification:  what is written is seen and presented as final, although the 
accumulating appendages to the text signal to the political community that 
the constitution remains open to modification.

The appearance of finality in the constitutional form of the invisible and 
appendative models contrasts with the suggestion of contingency in the 
integrative model. The alterations scattered visibly throughout the text 
of the Indian Constitution suggest that the text, and perhaps with it the 
foundations of the polity, remain contestable. Amendments in this in-
tegrative model could be seen as fixes to mistakes, and this may in turn 
breed doubts about the text and whether it contains a great many other 
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errors elsewhere. While the integrative model lays bare the errors and 
improvements to the constitutional text, the appendative and invisible 
models conceal the full extent of change, and in doing so could conceiv-
ably inspire greater confidence in the constitution. There is a temporal 
distinction as well. The invisible and appendative models keep the polit-
ical community oriented toward the possibilities of the future:  any suc-
cessful mobilization of peoples generating a new change will see the fruits 
of their victory reflected in the text, unadulterated by footnotes or other 
markings. If finality and contingency in how we codify amendments 
have consequences for constitutional veneration, the disordered Mexican 
Constitution may well be in danger of decline.

In the United States, constitutional veneration is seen as both a blessing 
and a curse. The high esteem in which Americans hold their constitution 
has complicated what is already an extraordinarily difficult procedure for 
formal amendment:  Why ever would the people fiddle with or worse yet 
replace what many see as divinely inspired?59 Yet the strong attachment 
Americans have for their constitution also has its advantages: it has helped 
channel disagreement through the constitution using its rules of formal and 
informal change, making the text both the battleground and the lodestar in 
constitutional politics, with opposing parties appealing to the constitution 
as both reason and authority for their vision of government.60 Older than 
any other codified constitution in history, it has endured in its original form 
for over two centuries, to be sure with significant textual additions in the 
intervening years, in a world when the average constitution has lasted only 
nineteen years.61

To say that the U.S. Constitution has lasted for so long because it is 
venerated overlooks an important question:  What makes people respect 
their constitution? There remains much to learn about constitutional ven-
eration, and also how political actors can foster a deeper connection be-
tween citizen and text, assuming this is a public good worth time and 
effort. A  recent study on state constitutions concludes that the way we 
write constitutions and what we codify in their texts has no impact on 
how Americans feel about their own state constitution and whether they 
will venerate it.62 We have no similar study for national constitutions, 
though if the pattern holds it would seem that the way constitutions codify 
amendments is unlikely to have an impact on veneration either. The study 
did find, however, that familiarity with the constitution and pride in one’s 
country or state are closely tied with constitutional approval.63
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Upon initial thought, one might think this point is unrelated to the form 
of amendment codification. But the less cluttered and more seamless the 
constitutional text, the more it may facilitate familiarity, in which case one 
might conclude that the appendative and invisible models of codification 
are more likely than the integrative model to lead to constitutional approval. 
More study is needed to evaluate this claim. Yet it is worth recalling that the 
Philadelphia Convention wrote the U.S. Constitution in the American tra-
dition of textuality, drawing from the people’s reverence for texts, religious 
texts in particular,64 and creating what Thomas Paine would later observe 
had become a “political bible.”65 The text, in Clinton Rossiter’s description, 
“[p] lain to the point of severity, frugal to the point of austerity, laconic to 
the point of aphorism,”66 was written with short, pithy, and accessible lan-
guage precisely to allow enfranchised Americans to become familiar with 
the document.67

Fidelity and Authority

In the early years of the American republic, some members of the First 
Congress worried that appending amendments to the end of the document 
would reduce an amendment to a mere “postscript” to the original text.68 
Too frequent amendment would yield a postscript that could eventually 
grow longer than the “original composition,” not unlike “a careless written 
letter.”69 The opposing view sought to keep the original text untouched 
as a “monument” to its authors, a reminder of what many believed to be 
“the perfection of the original.”70 On this view, amendments were not nec-
essary parts of the whole, and indeed some “did not conceive any of the 
amendments essential.”71

The choice whether to read appended amendments as more than 
postscripts or to treat them as superfluous to the main text is rooted in 
competing visions of the authority of amendments. The concern that an 
amendment would be reduced to a mere postscript and the view that it be 
interpreted as superfluous are both informed by the conventional under-
standing in constitutional theory that the powers of making and amending 
constitutions derive from different sources of authority. To make a consti-
tution is an act of constituent power, an ultimate expression of the will of 
the people, while to amend a constitution is a mediated act of a constituted 
power authorized to speak in the name of the people only as long as the 
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amending act remains continuous with the framework of the enacted 
constitution.

Those who opposed the Bill of Rights wanted to set it apart from the 
original text. This detachment would signal that the Bill of Rights was less 
significant and perhaps also less authoritative than what had been adopted 
in extraordinary conventions of the people in the founding moments of 
the U.S. Constitution. Opponents did not think these amendments were 
important enough to put into the text of the Philadelphia project, and ac-
cordingly they wanted their codification as amendments to reflect their 
secondary status. As one scholar describes this ploy to undermine the 
Bill of Rights, “the amendments were not supposed to share the high au-
thority of the original Constitution and should be clearly distinguishable 
from the latter in order to make their alleged superfluity visible.”72 Today 
amendments have in some cases taken primacy over the initial constitu-
tion. The Fourteenth Amendment, for instance, has transformed how the 
original text and its earlier- adopted amendments are interpreted in court. 
This amendment— as well as others before it and since— have also changed 
how the people relate to their constitution. Where the U.S. Constitution 
once represented the forces of oppression, for some today it gives hope 
for emancipation. Where it once spoke only to a narrow class of persons, 
it now sings to an ever- expanding group of rights holders. We might ac-
cordingly describe the appendative model of amendment codification in 
the United States also as agglutinative, since the meaning of the existing 
constitutional text is changed over and over again as subsequent rules are 
appended to it.

The matter of authority presents itself differently in the Irish invisible 
model. In choosing to delete original and existing text without much no-
tice, the Irish Constitution expresses authority in the present moment, and 
suggests that what matters is the current settlement, neither privileging 
what has come before nor what may come next. Authority in the invisible 
model is presentist, speaking to the what appears now in the constitution, 
always subject to change, yet  always current in its codification. The orig-
inal text is not separated from the modern text, a powerful metaphor for 
the message of popular sovereignty underpinning the constitution: here the 
people rule, today. In contrast, the placement of amendments at the end of 
the U.S. Constitution paints a portrait of the country’s evolution, bringing 
the memory of the past ever into the foreground, whether as a standard to 
follow or as a reminder of errors to avoid. If Winston Churchill was right 
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that “a nation that forgets its past has no future,” the appendative model has 
an additional virtue: it keeps the past always in the present.

The work of reconciling old and new writings may be done best at the 
time of amendment. The innovators of the change are present and their vi-
sion is at its clearest in the amendment period, making it more likely that 
the purpose of the change and its implications will be captured in its lan-
guage and in how and where the change is codified. The clutter of the Indian 
Constitution makes it less aesthetically pleasing than the U.S. Constitution, 
yet the latter does not by its text harmonize the old with the new, some-
thing the Indian Constitution seeks to do contemporaneously with the 
amendment. For purely aesthetic purposes, the best path may be the in-
visible model of the Irish Constitution. It rids the text of the clutter in the 
integrative model of the Indian Constitution. Perhaps instead of codifying 
citing references to the amendments along with their accompanying details 
about how, when, and what has been amended directly in the text, an alter-
native approach could feature a schedule to the constitution that includes 
a detailed account of each of the changes, when and how they are made, 
which of the constitution’s existing provisions are impacted, and a state-
ment of purpose behind the amendment to give clarity to successors and 
those tasked with interpreting the constitution.

* * *
The choices confronting constitutional designers today are no different 
from what they have been for generations. Which electoral system should 
we adopt? How should we separate powers? Should we create abstract or 
concrete judicial review? What kinds of rights should we codify, and how 
should they be phrased? These questions of constitutional design are some 
of the most important there are. But what has remained largely unexplored 
and undertheorized is where in the constitution future amendments should 
be located and how they should be codified.

The four models of amendment codification in use around the world 
have their advantages and also their weaknesses. The appendative model in 
the U.S. Constitution tracks the evolution of American history along its arc 
of social progress, though it remains a permanent reminder of the painful 
past. The integrative model in the Indian Constitution offers a detailed rec-
ord of each textual alteration, marking not only what has changed but also 
how and when the change was formalized, though with the attendant clutter 
of footnotes and brackets throughout the text. The disaggregative model 
in the British Constitution relieves constitutional designers of the burden 
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of harmonization at the front end of the process but generates a constitu-
tion spread across multiple sites of detached codification. And the invis-
ible model in the Irish Constitution presents the document as a coherent, 
uniform, and unadulterated text that inspires confidence in the stability of 
the regime, yet erases reminders of yesterday, denying the people a public 
record of where they have been. None is ideal, but each is now the norm 
where it is used— a norm ordinarily resulting from a principled or contin-
gent choice made by reformers at the time of amendment.

How, then, should reformers codify alterations to their text: Is one model 
best? Reformers need not deny themselves the advantages of competing 
models by locking themselves into one single model for all alterations. There 
is nothing to stop reformers from choosing a different form of codification 
depending on the particularities of a given amendment, on the constitu-
tional politics of the moment, and on the interests at stake. Reformers can 
decide contemporaneously at the time of amendment whether to integrate 
or append a modification, to altogether replace old text with new using the 
invisible model, or to create a new constitution- level document with equal 
status. Reformers might find it more practical to use the invisible model of 
codification where the change resembles the drafting error that occurred 
in the writing of the Saint Lucian Constitution.73 They might alternatively 
prefer the integrative model in the case of recurring changes in the text, for 
instance where a change makes the constitutional text gender- neutral where 
it once used only male pronouns, as in the Spanish Constitution discussed 
earlier in this chapter. For larger changes that are likely to have far- reaching 
consequences in law and society— and in which courts are likely to be cen-
trally involved— the appendative model may offer the best option for codifi-
cation, as it defers resolution to the future. But these options are all available 
to constitutional designers and their successors. There may well be clarity in 
the consistency of adhering one single model of amendment codification, 
but the best practice may counsel against locking the constitution into a 
one- size- fits- all rule for all alterations.
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Conclusion
The Rules of Law

What is an amendment, what are amendment rules for, and how should 
constitutional designers build the procedures of constitutional change? 
There are remarkably few good answers to these all- important questions. 
There are admittedly answers to the first, but they require an intellectual 
leap that fails to align form with function:  they identify a transformative 
change conceptually as a new constitution even though no new constitu-
tion has been promulgated. On the second, scholars rarely distinguish be-
tween the procedures used to amend a constitution and constitutional 
amendments themselves— and this results in insufficient precision about 
the purposes of amendment rules as opposed to the purposes of particular 
amendments. And the third question— how to design amendment rules— 
remains unaddressed in any comprehensive way despite its centrality to the 
making and endurance of constitutions. Constitutional designers therefore 
have too few resources to guide them in constructing the rules of amend-
ment, and scholars do not have a clear portrait of the significance of amend-
ment rules in the project of constitutionalism.

No part of a constitution is more important than its rules of change. 
Reformers can use them to enhance or weaken democracy, to expand or 
retrench rights, and to improve or indeed destroy the constitution itself. 
Constitutional designers must accordingly be especially careful when they 
construct the rules of amendment. These rules set the default standard for 
what counts as a valid change, who may initiate and ratify it, what threshold 
of agreement is required and how long lawmakers have to reach it, and 
whether anything in the constitution should be unchangeable.

Yet we know from experience that amendment rules are often the last 
thing on the agenda in constitution- making. Constitutional designers in-
stead focus more closely on other questions, including whether to create a 
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parliamentary or presidential system, what kind of constitutional review to 
adopt, and how best to protect rights and freedoms. All of these are critical 
choices in the making of a constitution but the design of amendment rules 
should be a high priority as well.

Amendment rules have proven quite versatile since they were first created 
and codified. Chapter 1 revealed just how multifaceted they are. They have 
formal uses in constitutionalism, namely repairing imperfections, dis-
tinguishing constitutional from ordinary law, entrenching rules against 
easy repeal or revision, and creating a predictable procedure for consti-
tutional change. Amendment rules also have functional uses, including 
counterbalancing courts, promoting democracy, raising public awareness, 
pacifying change, and managing difference. Amendment rules have an 
important symbolic use as well:  they can be designed to express a rank- 
ordering of constitutional values. These many uses of amendment rules may 
not all be possible at the same time and in the same constitution. But they 
offer constitutional designers many possibilities for self- governance.

As is true of building an edifice, constructing the rules of constitutional 
change requires careful thought about design and operation. The task is 
complex and can be done most effectively after arriving at a fulsome self- 
understanding of the purposes of the constitution for which the rules are 
being designed. Designers should also weigh how to balance competing 
interests between flexibility and rigidity, concentrated and decentralized au-
thority, and direct and representative participation by the people. In what 
follows, I chart a general roadmap to build the rules of amendment for any 
codified constitution.

A Blueprint for Amendment Design

Amendment rules are organized around four sets of fundamental choices, 
each involving a different stage in amendment design. The first is a set 
of choices about the foundations of the polity, while the second requires 
a choice among six pathways to initiate, propose, and ratify an amend-
ment. The third is a set of decisions about the specifications that will put 
the amendment foundations and pathways into operation. And the fourth 
concerns the form of codification:  How will amendments be recorded in 
the constitution? Constitutional designers can sequence these four sets of 

 

 



 The Rules of Law 263

fundamental choices as a guide for building amendment rules specifically 
suited to their own local history, experience, and ambitions for the state and 
its people.

Foundations

Formal amendment rules are anchored in the foundational distinction be-
tween constitutional amendment and dismemberment. As we discovered 
in Chapter 2, amendment and dismemberment fall on opposite ends of the 
scale of constitutional change. An amendment keeps the constitution co-
herent with itself but a dismemberment marks a fundamental break with 
the core commitments or presuppositions of the constitution. Properly un-
derstood, an amendment entails a defined subject, authority, scope, and 
purpose. Its subject is higher law as opposed to ordinary law, and it is au-
thoritative in both law and politics. Its purpose is to correct, elaborate, re-
form, or restore the meaning of the constitution in a way that keeps faith 
with the constitution. The scope of an amendment is its most important 
factor:  for a change to be correctly defined as an amendment, the change 
must keep unbroken unity with the constitution being amended, signaling 
that the act of amendment is a coherent continuation of the constitution- 
making project initiated at the founding and at intervening moments of 
refounding. In contrast, a constitutional dismemberment entails a major 
change to one or more of a constitution’s core commitments. A dismem-
berment alters a fundamental right, a constitutional structure, or a central 
aspect of the identity of a constitution. It is inconsistent with the existing 
constitution and results in unmaking at least one of its essential features. 
A  constitutional dismemberment is simultaneously a destruction and re-
construction of the constitution.

Distinguishing between what counts as an amendment or a dismem-
berment can be done at the stage of constitutional creation. Designers 
can create different procedures for amending the constitution and others 
for dismembering it, the former requiring a lower degree of agreement 
than the latter. What emerges is a hierarchy of constitutional importance, 
with some parts or principles of the constitution assigned to amendment 
procedures and others to dismemberment procedures. As I  showed in 
Chapter 5, some constitutions codify the distinction between amendment 
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and dismemberment, including the Austrian, Costa Rican, Spanish, and 
Swiss Constitutions. These can serve as a guide for codifying procedures 
along the full spectrum of constitutional change, from the routine and tech-
nical to the revolutionary and transformative— all while keeping legal con-
tinuity in the regime.

Designing rules for amendment and dismemberment at the stage of con-
stitutional creation forces a choice: What is most important in the polity? 
The more important matters are made changeable only using the more in-
volved procedures of dismemberment, while the less important ones are 
changeable using the easier procedures of amendment. Constitutional 
designers can also choose to codify unamendable rules to shield from fu-
ture alteration what they regard as the fundamental features of the polity. 
In this scenario, amendment design would contain rules changeable by 
amendment, rules changeable by dismemberment, and unamendable rules 
changeable only by creating a new constitution.

Today most constitutions leave unstated the distinction between 
amendment and dismemberment. Constitutions generally neither rec-
ognize nor imply that amendment and dismemberment entail different 
consequences and outcomes. The standard democratic design instead 
defines constitutional change exclusively with regard to amendment. Of 
course, it does not follow from the non- codification of the distinction 
between amendment and dismemberment that the distinction does not 
exist or that its non- codification will foreclose its emergence from other 
sources. We learned in Chapter 2 that courts will sometimes enforce the 
distinction between amendment and dismemberment in their creation 
and application of the basic structure doctrine or its equivalent in cases 
where the distinction is left uncodified. The difference here is that courts, 
not constitutional designers, are the ones to determine what is most im-
portant in the polity, what counts as an amendment or dismemberment, 
and how reformers can make the changes they wish to the constitution. 
When courts take this action, they exercise the functions of both consti-
tutional author and interpreter— two functions that have historically been 
separated but are now increasingly fused into a single body as the doctrine 
of unconstitutional constitutional amendment grows in use around the 
world. We learned in Chapter  5 that constitutional designers have many 
institutional design options at their disposal if they wish to confer upon 
courts the power to review constitutional changes— or to deny them this 
power outright.
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Pathways

The second set of choices confronting constitutional designers involves the 
power to initiate, propose, and ratify a constitutional change. I explained in 
Chapter  5 what each option offers as strengths and weaknesses. Codified 
constitutions generally embed one of six formal amendment pathways into 
their formal amendment foundations. The pathways of formal amendment 
vary according to the number of procedures available for formally amending 
the constitution and according also to the range of the constitutional rules 
open to formal amendment by those procedures. Constitutional designers 
can choose among one of two categories for how many procedures to 
codify: single- track, for formal amendment rules codifying only one proce-
dure for formal amendment; and multi- track, for formal amendment rules 
codifying more than one procedure. These tracks differ according to the 
institutions authorized to initiate a formal amendment, to make an amend-
ment proposal, and to ratify an amendment.

Amendment rules can also authorize the use of all, some, or one of 
these procedures to amend all, some, or one of the rules in a codified con-
stitution. In this choice, constitutional designers can select among three 
options: a comprehensive design, where all amendable rules are amendable 
by all available procedures; a restricted design, which makes each amend-
able rule amendable by a designated procedure for formal amendment; 
and an exceptional design, which creates an extraordinary procedure re-
served exclusively for one constitutional rule or a set of related constitu-
tional rules. These two sets of options generate six possible combinations 
for constructing pathways of change:  comprehensive single- track and 
multi- track; restricted single- track and multi- track; and exceptional single- 
track and multi- track amendment pathways. I explained in Chapter 5 how 
constitutional designers can use these pathways to achieve any number of 
objectives in governance, for instance to reinforce federalism, to enhance or 
diminish the judicial role, and to express constitutional values.

Specifications

Amendment rules are therefore anchored in the foundational distinc-
tion between amendment and dismemberment, and they are struc-
tured around one of six pathways. Yet these foundations and pathways 
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are neither self- executing nor do they provide the entire blueprint for 
amendment design. They must be supplemented by specifications that set 
into motion their operation. These specifications are often the first thing 
readers observe when reading amendment rules. Of the several types of 
formal amendment specifications, five appear with regularity in codified 
constitutions.

First, formal amendment rules codify thresholds specifying the quantum 
of agreement needed to use any of their procedures. Constitutional 
designers sometimes also specify quorum requirements that lawmakers 
must meet to validly deploy an amendment procedure. Constitutional 
designers have wide latitude to tailor these thresholds to their local political 
culture and norms.

Second, constitutions often codify subject matter restrictions on amend-
ment. One type of restriction presents a choice between single- subject or 
omnibus amendment bills. We evaluated this choice in Chapters  4 and 
5. A second type of subject matter restriction involves the choice to codify 
unamendability.

Unamendable rules make it unlawful to change features designers choose 
to immunize from the procedures of constitutional amendment. Examples 
of unamendable features appearing with some frequency in constitutions 
around the world include secularism, theocracy, republicanism, monar-
chism, federalism, unitarism, or and democracy. Unamendable rules may 
also prohibit constitutional changes that violate principles of international 
law or diminish fundamental rights and freedoms. As we discussed in 
Chapters 2 and 5, there is a deep interconnection among unamendability, 
amendment, and dismemberment.

There are many reasons why constitutional designers might codify 
an unamendable rule. We encountered these reasons in Chapter  4. 
Unamendability can be used as a design strategy to reassure political ac-
tors and the people, reconcile competing factions, preserve constitu-
tional values or identity, transform the state and its people, manage crises, 
settle an open question that may otherwise be unresolvable, and to ex-
press the jurisdiction’s most profound constitutional values. Sometimes 
unamendability arises absent either a codification, an unwritten constitu-
tional norm, or a judicial intervention:  here it occurs when the political 
climate makes it impossible to amend a particular rule even though that 
rule is in theory freely amendable. Chapter 4 introduced and illustrated this 
phenomenon called constructive unamendability.
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Third, constitutions may seek to regulate the relationship between time 
and change. Chapter  5 showed that formal amendment specifications 
may also regulate changes with respect to the timing of the various 
steps comprising the amendment process. We learned that deliberation 
requirements and safe harbor rules allow constitutional designers to control 
the period when amendment is possible and how much time lawmakers 
must reserve for amendment debate and deliberation. Deliberation 
requirements— both floors and ceilings— compel lawmakers to consider the 
merits and demerits of an amendment proposal over the course of a defined 
period of time. Safe harbors do the opposite: they prohibit reformers from 
making amendment proposals for a defined period of time.

Fourth, constitutions often impose electoral preconditions on amend-
ment, requiring successive votes separated by an election. For instance, 
some prohibit the same voting body from both proposing and ratifying 
formal amendments without an intervening election to reconstitute the 
body before the second vote.

A final example of the kinds of specifications available to designers are 
defense mechanisms. These tools suspend the power of constitutional 
amendment when certain political or social conditions arise, namely war, 
siege, emergency, succession, regency, or some other extreme condition 
in which a state and its people might find themselves. We discussed these 
kinds of specifications in Chapter 4.

Codification

There remains another choice for constitutional designers: How to record 
changes to the constitution? Chapter 6 revealed four models of amendment 
codification as they are practiced around the world. In the appendative 
model, used in the U.S. Constitution, amendments are appended chrono-
logically to the end of the constitution. The integrative model in the Indian 
Constitution incorporates amendments directly into the master text of the 
original constitution, with notations and markings throughout indicating 
the nature of the changes. The Irish Constitution uses an invisible model 
of amendment codification: new text replaces the old with little indication 
of what has changed or how. The fourth model is the oldest:  the British 
approach to amendment codification reflects a disaggregative model of 
recording amendments in separate sites of constitutional importance 
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across the body of written law that comprises part of its uncodified and 
disaggregated constitution. The choice of one or another model of codifi-
cation is not without consequence. Each model has its own problems and 
pathologies, and each must confront separate challenges of obsolescence, 
harmonization, incorporation, and authority. Constitutional designers 
have only ever rarely made the choice of codification model at the point 
of constitutional creation. It has more often been made after promulgation 
in the heat of amendment— when passions are high and reason may be 
compromised. But now, with the useful explanations in this book of each of 
these models, constitutional designers can more clearly evaluate how best 
to codify amendments before the constitution is enacted.

Having selected a model of codification and layered their preferred 
pathways and specifications atop their chosen foundations, constitutional 
designers might feel confident predicting how easy or difficult amend-
ment will be once the constitution is promulgated. Yet this view would fail 
to recognize that amendment difficulty derives equally and in some cases 
even primarily from nontextual sources. We explored this important point 
in Chapter 3. The cultures of amendment may have more of an impact on 
amendment difficulty than the formal rules themselves. We distinguished 
among three amendment cultures:  a culture that accelerates amendment, 
one that redirects amendment, and another that incapacitates amendment. 
Chapter  3 also highlighted the temporal variability of amendment diffi-
culty: the teaching here is that the same set of amendment rules in the same 
constitution in the same jurisdiction can in one era be used frequently with 
great success but prove virtually impossible to use in another.

The Democratic Values 
of Constitutional Amendment

There are advantages to changing the constitution outside the rules of 
formal amendment. For one, the instability and relative impermanence of 
informal amendment can be recast as a virtue:  it authorizes lawmakers to 
adapt the constitution to changing times and exigencies without the risk 
of formal amendment failure.1 In addition, the uncodified process of in-
formal amendment fosters dialogic interactions among political actors and 
the people, and these kinds of interactions can be socially constructive.2 An 
additional benefit involves constitutional contestation: the difficulty in both 
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identifying and defining the content of an informal amendment promotes 
the continuing contestability of constitutional law.3 Contestability is ar-
guably valuable because it has the potential to enhance civic participation 
in elaborating constitutional meaning,4 and it might moreover promote 
judicial minimalism, to the extent this is a desirable posture for courts.5 
Informal amendment can therefore entail important benefits for a political 
community.

Formal amendment has its own democracy- enhancing virtues. At their 
best, constitutional amendment rules create a public, predictable, and 
transparent way to express the aggregated preferences of lawmakers and the 
people they represent. Formal amendment rules telegraph when and how a 
constitution changes, and they produce legislatively or popularly validated 
changes that are accepted as authoritative. Their procedures invite civic en-
gagement when they are invoked and, whether the amendment is ultimately 
successful after it is proposed, the process of formal amendment performs 
an educative function in society as reformers and voters consider choices 
about what they wish for their constitution and themselves.

The codification of amendment rules makes the rules of change knowable 
and accessible. Codification reassures reformers, their opponents, and the 
people of the standard the constitution requires to change the rules of law 
in society. When a change is successful, formal amendment then publicizes 
the result of collective action in a new writing that offers a visible and overt 
referent for future debate and coordination— useful also for subsequent 
efforts to reverse the new change. Publicity is the core of the reason why re-
specting formal amendment procedures is central to the rule of law: “[t] his 
textual referent, being available and apparent, enables more people to un-
derstand the fact that there has been constitutional change and to take note 
of it than if the change comes informally.”6 Brannon Dennings adds, in con-
trast, that “reliance on informal change can produce a constitutional cul-
ture in which people feel less and less bound by the words of the document 
which supposedly governs them.”7 In cases of formal amendment, the new 
constitutional writing will have been legitimated by the procedures used for 
its approval— assuming the procedures are properly designed to assure po-
litical actors and the people that the new rule is supported by a sufficiently 
representative body of voters.

In a constitutional democracy governed by a codified constitu-
tion, lawmakers should abide by the codified rules for constitutional 
change where the change they seek to make is governed by a clear rule. 
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Circumventing the codified rules of change may achieve a politically favor-
able outcome but in the end it degrades the constitution and undermines 
the rule of law. It degrades the constitution by signaling that the constitu-
tional text does not in fact bind in all cases, and that its authority is con-
tingent on variable political preferences. It moreover undermines our 
expectations for the rule of law in three ways. It gives the impression that 
it is proper to create law “on an ad hoc basis,”8 when instead law should 
spring from known procedures allowing opportunities for open and mean-
ingful deliberation about its implications. Circumventing the codified rules 
of change is also a “failure to publicize” the laws relied upon by reformers.9 
When the law is not known, it cannot be properly followed, understood, or 
challenged as to its constitutionality. Finally, third, the rule of law rejects 
the “failure of congruence between the rules as announced and their actual 
administration.”10 The rules on the books should as much as possible match 
the rules in practice; otherwise, their discordance leads to confusion and 
the possibility of arbitrary conduct.11

* * *
A constitutional amendment is an event of high moment in the life of a 
constitutional state. It commonly requires an extraordinary legislative 
measure, popular agreement, or both.12 Its legitimacy derives from the di-
rect or mediated approval of the people to change the meaning of their con-
stitution.13 The choice to amend a constitution should reflect the considered 
judgment of the community and the sociological legitimacy that only delib-
erative procedures can confer.

What validates a formal amendment is not its content alone but also the 
process by which it comes into existence. When majorities overcome the 
formal barriers to lawful constitutional change, the change itself is validated 
by two forms of legitimacy. The change is validated, above all, by the soci-
ological legitimacy of the relevant publics accepting it, either affirmatively 
or by acquiescence, as justified and deserving of their support.14 Second, 
the change is validated by the legal legitimacy of satisfying the codified 
standard for creating new constitutional commitments.15 Meeting that 
standard is important to keep fidelity with the commitments made by the 
authoring generation.16 The justification for accepting new constitutional 
commitments created by an amendment to the first set of commitments is 
that, if properly designed, the amendment process requires some measure 
of representative supermajority agreement expressed at one or more 
points in time.17 There is even greater reason to accept new constitutional 
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commitments as valid when the amendment procedures used to formalize 
the change are designed to reflect the considered judgments of all parts of 
the constitutional community.18

Edmund Burke was right to insist that “a state without the means of some 
change is without the means of its own conservation.”19 An unamendable 
constitution is not a reasonable option in the modern world. It would lack 
the legitimacy of present popular consent,20 it would expose the exaggerated 
self- assurance the authoring generation has in itself and the distrust it 
harbors for its successors,21 and its formal rigidity could conceal a brittle 
flexibility that might ultimately provoke instability.22 Yet hyper flexibility is 
as inadvisable as hyper rigidity because it erodes the distinction between a 
constitution and a statute. The prime objective in amendment design, then, 
must be to create rules of change that keep the constitution stable and true 
to popular values yet always changeable when necessary.
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