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[IEPEBIPKA CYJAMM 3ATAJIbHOI OPUCOMKIIII
KOHCTUTYLIIMHOCTI 3AKOHIB YKPATHI
AK ITIPOMDKHA ®OPMA KOHCTUTYUIMHOTO KOHTPOJIIO
(Y KOHTEKCTI ITPABA OCOBI
HA KOHCTUTYUIMHY CKAPTY)

Anortans. CraTTs OpUCBsIYEHA HIHPOKO OOTOBOPIOBaHIi y (haXOBOMY CepemoBHIILI,
OIHAK HEeTOCTaTHbO MOCIIIPKeHii, mpobieMi mepeBipKU CyaMu 3arajbHOI IOPUCTUKIIIT
IIPaBOBUX AKTIB, IO MIIUIATAIOTh 3aCTOCYBAHHIO IIPU PO3IJIAML CYNOBUX CIIPaB Ha Ipef-
MeT ix BignosigHocTi KoHCcTHTYIl YKpaiHm.

Mera crarTi nojsirae y 3’sCyBaHHi 3MicTy Ta 0COOIMBOCTEH 3MIMICHEHHS CyaMU 3a-
TaJIbHOI IOPUCAMKINII ITOBHOBAKEHHS 3 IE€PEeBIPKH KOHCTUTYIIMHOCTI 3aKOHIB Iif dac
BUpIIIEHHs IOPUAWIHUX CIOPIB Y HOBHX YMOBAaX YepProBOTO €TAIy IIPaBOBOro pedop-
MyBaHHA YKpaiHH, a TAaKOK B aHaJi3]1 CTaHY 'OTOBHOCTI SIK CyIOBOI CHCTEMU 3arajiom,
TaK 1 Cy[miB 30KpeMa, 10 BUKOHAHHS CBO€i YaCTUHU 3arajJbHOMEP’KaBHOTO 3aBIaHHs
3 yTBep/IKeHHs BepXoBeHCcTBa KoHcTuTyii Ykpainu.

AHa3yIOTbCS TPYTHOIII 3aCTOCYBaHHS HOBEJ IPOIeCyaJbHUX KOMEKCIB, BIIIOBIT-
HO 10 SIKMX, SIKIIO CYJI JOXOAUTb BUCHOBKY, 110 3aKOH YU IHIINWH IPABOBUH aKT Cylle-
peunts KoHCcTHTYHIl YKpaiHH, BIH He 3aCTOCOBY€E TaKWU 3aKOH UM IHIITUU ITPAaBOBUM
aKT, a 3actocoBye HopMu KoHcTuTymil YKpainm sk HOopMHu mnpsmoi mil. IIpm mpomy
MITKPECIIOETHCS, 10 ENVMHUM OPTaHOM BJIafi¥, YIIOBHOBAKEHUM HA BU3HAHHS IIPaBO-
BUX AKTiB HEKOHCTUTYI[iNHUME OyB i sanumraerbcs Komcruryniitauit Cyn Ykpainu
(KCVY), amxe BU3HAHHS PABOBOTO aKTa TaKWUM, 1110 He BixmoBinae Koncrurymii Ykpai-
HU (HEeKOHCTUTYHINHUM) € ODiIiffHUM aKTOM ([Ii€l0) €IMHOrO OpraHy KOHCTUTYIIii-
HOI IOPUCAUKIIL, 3AIFICHEHUM Yy Pe3yJbTaTi BCTAHOBJICHHs (3’sICyBaHHs, BUSBICHHS)
CyInepedHOCTI (HeBiAMOBIAHOCTI) paBoBoro akra Koncrurynii Ykpainu, opopmiieHuM
pimmensssm KCVY y BcraHOBieHOMY KOHCTHTYIIIEIO OPSIIKY Ta Ma€e HaCJIIIKOM BTPaTy
YUHHOCTI IPaBOBOTO aKTa ITOBHICTIO YU YaCTKOBO. HaTOMICTh BiACYTHICTH y CYAiB 3a-
raJpbHOI IOPUCANKIIT IPaBa BU3HABATH IIPABOBI aKTH HEKOHCTUTYIIMHUMHU He 10306aB-
J1si€ ix 060B’sI3Ky 3aCTOCOBYBATH JIUIIIE Ti IPABOBI aKTH, SIKi He cymepedats OCHOBHOMY
3aKkoHy, HaBiTh SKIIO HAa MOMEHT PO3IJISAY CIIPABU BOHU I 3IMMIAIOTHCS (POPMATIBHO
YUHHUMH.
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Cepriit Pisauk

Amnanisyiouu JUHaMIKy 3MiHHE POJIi CyIiB B OOMe)KeHHI IepKaBHOI Bilagu 1Jis 3a6e3-
[IeYeHHs IHANBIyaJIbHUX IIPaB i CBOOOJ JIIOMUHE Ta TPOMA/STHUHA, KOJCKTUBHUX IIPaB
rpomaj i CIUIBHOT, @ TAKOXK YChOTO YKPaiHCHKOTO HAPOLY, 0COOINBO B KOHTEKCTI 3aIIpo-
BaIPKEHHs B YKpaiHi IHCTUTYTy KOHCTUTYLINHOI CKapry, B CTATTi BUABJIAIOTHCS OYEBH/I-
HI Ta IPUXOBaHi Meperkony eeKTUBHOTO (PYHKIIOHYBAaHHS KOHCTUTYIIMHOI IOCTHIIIT
B YKpaiHi, IPOBOTUTHCSI KOMIUIEKCHHIT aHai3 mpobiieM, X IpudIuH i Hacmiakis. [Toci-
IOBHO JIOBEJECHO, 110 YKpaiHa, sIKa ChbOTONIHI epeOyBa€e Ha HaOLIbII JUHAMITHOMY €Ta-
IIi TpaBOBOTO pepOPMYBAHHS 3a BCIO CBOIO IIOIIEPEHIO iCTOPIIO, BilIOBiTHO, mOTpebye
SIKiCHOI, TUCITUIIIIHOBAHOI Ta BUCOKO OPTaHI30BAaHOI CHCTeMN 3abe3ledeHHs] KOHCTUTY-
LIfIHOCTI [IPAaBOBUX aKTiB, EIMHUM IIEHTPOM, ajie He €UHUM Cy0 €KTOM SIKOI Ma€ OyTu
KCY.

Kimtouost cnosa: Korcrurynivanit Cyn YKpaiHu; Cyau 3araabHOI IOPUCIUKIII; KOHCTH-
TYIIIHICT IPaBOBUX aKTiB; KOHCTUTYIIIIIHA CKapra.

Cucmema 3abe3neuenust KoHcmumyyitinocmi npabobux axmib 8 Ykpaini:
SAKICHO HOBuil eman

Hanesne, Majio XTO 3 yKpaiHIIiB, He3aJeKHO Bifi 0COOIMBOCTEN BIIaCHUX
IIepeKOHAHb Ta, HE3BaKAIOYM Ha IPUTAMAaHHUIU Il CYCIUIbHINA OiIbIIOCTI,
HEBUCOKHUI piBeHb IPaBOBOI CBIIOMOCTI, BCe K HABA)KUTLCS CTAaBUTHU Mifi
CYMHIB HeOOXiIHICTh 3a0e3IedeHHs] KOHCTUTYIINHOCTI BCIX THUX IPAaBOBUX
aKTiB, SIKI MPAaKTUYHO IIOJHS Y BEJUKIN KUIBKOCTI IPUIMAIOThCS B YKpaiHi
cy6’€KTaMu BJIaJHUX IIOBHOBA)KEHD PI3HUX piBHIB. Tak camo, BULAETHCS, HIX-
TO He 3aIlepedyBaTUMe, 1110 SIKIUM 01 BUCOKOIIPOQeCIHUM i TPAI[bOBUTUM He
6yB Koncruryniitanit Cyn Ykpainu (gami — KCY), camocriitHo 3a6e3nmeqnTt
BinmoBinHicTh KoHcTHTYIIl YKpaiHU yCiX akTiB, HPUAHATHX y IpoIeci 6e3-
IIepepBHOTO Ta I'POMI3/IKOTO HOPMOTBOPEHHS B YKpaiHi, BiH He CIIPOMOKHHI
Ta I, 3peIITOo0, 1 He TOBUHEH.

Tomy choropHi, sSIK HIKOJIM paHille, YKpaiHa, sIKa, O4eBHIHO, IepeOyBae
Ha HaMOUIbII IMHAMIYHOMY eTall IPaBOBOro pedOpMyBaHHS 3a BCIO CBOIO
IIOTIepeIHIO iCTOPiIo, MOTPeOYe SKICHOI, AUCIIUILIIHOBAHOI Ta BUCOKO OpTaHi-
30BaHOI cuCcTeMU 3a6e3nedeHHsT KOHCTUTYIIMHOCT]I IPaBOBUX aKTiB, €OUHUM
yeHmpom, ane He eOuHum cy0 exmom sikoi € KCY.

3apas 11g cucrema 3aBepiye cBoe (OpMyBaHHS Y JIOTIYHY MHOXKUHY B3a€-
MOIIOB sI3aHUX CY0’€KTIB Ta IHIIINX €JIEMEHTIB, 3aC00iB, 1110 YTBOPIOIOTh €U~
He I1iJIe, B3AaEMOIII0YN MDK COOOI0 3a/1JIsI MOCSTHEHHS CTPATETIYHOI METH, sIKa
BUPa3HO 3aKpillJIeHa B HallOHaJIbHIA KoHCTUTYNIT Ta, HE3BA)KAI0YX HA CBOIO
JIEKCUYHY IIPOCTOTY, MA€ ITTUOOKHI IIPAaBOBUM 3MICT 1 IIOJISATAE B TOMY, Uj00
3akoHu ma iHwi HopmamubHo-npabobi akmu nputimanucs Ha ocHoBi Koncmu-
myuii Yxpainu i 6ionoBioanu iil.

Opnnak B Ykpaini me 3 cepenuuu 90-x pokiB XX cT. y 6araTbox Impencras-
HUKIB IPAaBHUYOTO Ta MOJITUYHOTO CepPeJOBUIIL 3aKpINMJIacs AyMKa, 1110 BKa-
3aHe 3aBJaHHA i3 3a0e3edeHHsT KOHCTUTYIIITHOCTI IIPaBOBHX aKTiB — CIIpaBa
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BukiItouHO KCY. ToMy #1 He3aoBUIBHUM CTAH CIIPaB y L1l IJapUHI TPAJUIIIIHO
IIOB’sI3YBaBCH 13 HEOCTATHHO e(PeKTUBHOIO POOOTOIO CaMe CIIeliali30BaHOrO
OpraHy KOHCTUTYIIMHOTO KOHTPOJIO. PellTa »X y4acHUKIB CyCIUIbHO-IIpa-
BOBUX BITHOCHH JIETKOBA)KHO YCYBAJIUCS BiJ KOHCTPYKTUBHOI CAMOKPUTHKU
BJIACHOI HECIIPOMOYKHOCTI OpaTH aKTHUBHY y4acTh y Iporeci 3axucty Komc-
TATYLIi YKpaiHu, IJ0 BUSHAYMWJIO IOJaJIbIlle IOTIpIIeHHs CTaHy JeMOKpaTii
B [IEPKaBl Ta, B pe3yJIbTaTl, IPU3BEJIO IO HAPOLHOTO IOBCTaHHS.

Tosx Takmit IOTTIAM HA CIIPABY, SIKUI i TOI1 Oy B IIIOHAIMEHIIIe IIOBEPXHEBUM
Ta 3aBIJOMO KOHTPIIPOAYKTUBHMM, CbOTOJHI X 1 IIOTOTIB, YK€ HE Ma€ Ipasa
Ha ICHyBaHHS. AJI)Ke Ha OCHOBI 60JIIOYOTO OCBIY MEPIINX AECATUIIITh HOBIT-
HBOT'O YKPaiHCBKOTO [I€P’KaBOTBOPEHHS, HE MO)Ke BUKJIUKATH CYMHIBIB, 1110
peanbHe TOCSITHEHHS 3aKkpimieHoi B KoncTuty1ii Ykpainu MeTu 3abe3nedeH-
Hs KOHCTUTYIIAHOCTI IIPaBOBUX aKTIB MOKJIMBE JIMIIE 32 YMOBH ITOBHOIIIH-
HOTO IOJTy4eHHS IO CIIPAaBH AKOMOTa IIUPIIOro KOJIa aKTUBHUX YYaCHHUKIB.

TpuBanuit gac e Koo 0OMeKyBasocsl Cy0 €KTaMU KOHCTHTYIIIHUX I10-
IOaHb Ta KOHCTUTYIIMHUX 3BEPHEHD 1 3aJIMIIIAJIOCS HE3MIHHUM SK KIJIbKICHO,
TakK 1 GyHKIIOHAIBHO. AJie 32 OCTaHHI [1Ba POKM B YKpaiHI 3aIpOBa/I>KeHO
HU3KY CyTTEBUX HOPMATUBHUX HOBOBBEJIEHb, Ce€pe]] IKUX, OKPIM IOIIOBHEHHS
Koncruryuii Ykpainu! cr. 151! mjono npasa 0co6u Ha KOHCTUTYLIAHY CKapry
(2016 p.) Ta npuitaaTTs HOBOrO 3aKkoHy Ykpaiuu “TIpo Koncrurymitauit Cyn
Yxpainn”? (2017 p.). BapTo BUALIATH MEHII IOMITHUI /TS 3araiy, aje JysKe
BOXKJIMBUI [IJIS CIIPAaBU YTBepIKEHHS BepXOBeHCTBa KOHCTUTYIIII KOMIIIEKC
HOBeJI, BHECEHUX JI0 OUIBIIOCTI MPOIeCyaJbHUX KOMEKCiB YKpaiHu (KiHelb
2017 p.). HuMu posmimpeHo NOBHOBa)KEHHsI CYMIB 3arajJbHOI IOPUCIUKIII
CTOCOBHO 3acTocyBaHHs OCHOBHOrO 3aKOHy YKpaiHU IpU 3MiMICHEHHI Ipa-
BOCYATIA.

META [OCIIDKEHHS TIOJISITAE Y 3°CYBaHHI 3MICTY Ta OCOOTHBOCTEN 3Miiic-
HEHHS CyJaMU IIOBHOBa)KEHHS 3 IepeBIPKM KOHCTUTYIIHOCTI 3aKOHIB Mif,
Yyac BUPILIeHHs IOPUAUMYHUX CIIOPIB Y HOBUX YMOBAaX Y€pProBOro eTaIly Ipa-
BOBOTO pepopMyBaHHsI YKpaiHU, a TAKOXK B aHaJIi31 CTAaHy TOTOBHOCTI SIK CY-
JI0BOI CUCTEMH 3arajioM, TaK 1 CyJliB 30KpeMa, 10 BUKOHAHHS CBOEI 4YaCTUHU
3araJbHOJIEP’KAaBHOTO 3aBJaHHSA 3 YTBEPIUKEHHs BepXoBeHCTBa KoHcTUTyIIii
Ykpainu. [Ipu mpoMy, BpaxoBy04n OCOOIHBY CKJIANHICTD IIpeIMeTa TOCIIi-
JPKEHHS, @ TAKOXX TOM (DAKT, 1110 1O ChOTO/IHI B YKPATHCHKIN IOPUIUIHIN HAYIIi
He BUPOOJIEHO €IMHOTO 1 IUTICHOTO MIIXOMY IO PO3YMIHHS CamoOi CYTHOCTI
MIOHATTS KOHCTUTYIIHOCTI IPAaBOBUX aKTiB, IOCATHEHHs BKa3aHOI METHU CTa-
JIO MOKJIMBUM JIMIIIE B Pe3yJbTaTl KOMIIJIEKCHOTO 3aCTOCYBAaHHS IIMPOKOTO

Koncrurymist Ypainu: 3akon Ykpainu Bif 28 uepsHst 1996 p. Ne 25451/96-BP, 3i aminamu. URL: http://zakon3.
rada.gov.ua/laws/show/254k/96-Bp (mata 3BepHenHs: 06.12.2018).
IMTpo Koucruryniinuit Cyn Ykpainu: 3akoH Ykpainu Bin 13 mumas 2017 p. Ne 2136-VIIL URL: http://zakon.

rada.gov.ua/laws/show/2136-19 (nara sBepHenms: 01.12.2018).
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CIEKTPy HAyKOBUX MeTofiB. Xo4a Ile I HE O3HA4Ya€, 110 BUKJIANEHI HIKYE
CY[UKEHHS 1 BUCHOBKH IIPETEHIYIOTh Ha OCTAaTOYHICTH a00 He MOTpeOyIoTh
MIOJAJIBIIIOTO AHATI3Y B IIMPOKUX KOJTAX MPOdeciiHOI MPaBHUYOI CIIUIBHOTH.
HaBnaky, BKpail BayKJIMBUM € Y3TOIKEHHS IIIXOMIB 10 IOPYIIIeHOI Ipobiie-
MM CIIepIIly Ha aKafileMiYHOMY PiBHI, a IIOTIM 1 B Cy/laX 3arajabHO{ IOPUCIUKIIIL
IIUISIXOM YHipiKaIiii cyZoBoi IpakTHKY, 3 000B SI3KOBUM BpaxyBaHHSIM HasiB-
HUX Ta ManOyTHIX opugudHux nosumnii KCY.

OnoBneni npoyecyanvhi kodekcu i npsma dist Hopm Koncmumyuii Ypainu

Y HOBHX pemakiisx [0cnomapcbKoOro mporecyasbHOro Komekcy YKpainu
(mami — TTIK Ykpaiam) (ct. 11)%, Komekcy agmiHiCTpaTMBHOTO Cy[JOYMHCTBA
Yxpaiuu (mani — KAC Ykpainu) (cr. 7)*, IluBUIBHOrO IpOIeCyaIbHOTO KOMIEK-
cy Yxpainu (nani — LITK Ykpaiau) (ct. 10)° nepenbaueno:

<...> fKIIO CyJ JOXOOWUTHh BUCHOBKY, III0 3aKOH YU iHIINI IIPaBOBUM aKT Cy-
nepeuume Koncmumyuii Yxpainu, cy0 He 3acmocoBye maxuti 3aKoH 4y iHWUil
npaBoBuii akm, a 3acmocoBye Hopmu Koncmumyuyii Ykpainu sk Hopmu npsamor
dii (kypcus Hamr. — C. P.). Y TakoMy BHUITaIKy CY[ IiCJIsl yXBaJIeHHs PillleHHs
y crpaBi 3BepTaeThcs 1o BepxoBHoro Cyny /s BUpPIIIeHHS IUTaHHS CTOCOB-
HO BHeceHHA 0 KoncruryniitHoro Cyny YKpaiHu NofgaHHs OO KOHCTHU-
TYLIAHOCTI 3aKOHY 4YH IHIIIOTO NPaBOBOTO aKTa, BUPIIIEHHS IUTAHHSA IIPO
KOHCTUTYIINHICTD SIKOTO HAJIXKUTH 10 ropucaukuii Koncruryniiinoro Cyny
Ykpainu®.

3 ogHOro 60Ky, HIYOTO PEBOJIIOLINHOTO He BiIOYIIOCS, ajiKe 3aCTOCYBAaHHS
IpUHINITY IpsMoi Aii HopM Korctuty1il Ykpainu i o Toro 6yio 6esmnocepen-
HIM 000B’SI3KOM KOXKHOTO CY[ii, )KOTHOTO 3aKOHONABYOro IiKPIIJICHHS He
norpebyroun. Tak, y mo6pe Bimomiit nocranosi IInenymy Bepxosroro Cymy
Ykpainu “Ilpo sacrocyBanus Konctutynii Ykpainu npu 37ifiCHeHHI IIpaBo-
cynnst” 6yyio BKazaHo:

Ocxkinpkn KonCcTHTYLisS YKpaiHH, sIK 3a3HadeHO B ii cT. 8, Mae HafIBPILLIY
IOpUJIUIHY CUITY, @ 1i HOPMHU € HOPMaMH TIPAMOT Iii, cynu npu posrnsml KOH-
KPEeTHHUX CIIPaB MAIOTh OI[IHIOBATU 3MICT OY/b-SIKOTO 3aKOHY YH IHIIIOTO HOP-
MaTHBHO-IIPAaBOBOTO aKTa 3 TOYKM 30pYy Horo BianosigHocTi KoncTuTymii 1 B
yciX HeoOXiHUX BHUIIAJKaX 3aCTOCOBYBaTH KOHCTUTYIIIIO K aKT HpPsIMOI mii.

Tocmogapchkmil IpoIecyaabHHH KoIeKC YKpaiHH: B pemakmii 3akoHy YKpainu Bim 3 skoBTHa 2017 p.
Ne 2147-VIIL. URL: https://zakon.rada.gov.ua/laws/show/1798-12 (naTa 3Bepuenssi: 01.12.2018).

Konekc amMiHICTPaTHBHOTO Cy/lOYMHCTBAa YKpaiHW: B pepakiii 3akoHy Ykpaimm Bim 3 »xoTHs 2017 p.
Ne 2147-VIIL. URL: https://zakon.rada.gov.ua/laws/show/2747-15 (nata 3Beprenss:: 01.12.2018).

[IuBinbHNMI TpOIleCyaIbHII KOfleKC YKpaiHu: B pefakiii 3akoHy Ykpainu Bif 3 xoBTHs 2017 p. Ne 2147-VIIIL.
URL: http://zakon.rada.gov.ua/laws/show/1618-15 (nara 3sepuenss: 01.12.2018).

TocromapcpKuit mporecyanbHuil Komeke Ykpainu (H 3); Komexc agMiHiCTpaTHBHOTO CylOYMHCTBA YKpaiHu
(u 4); LIuBiIBHMI IIpOLIECYaIBHIIT KOTEKC YKpaiHu (H 5).

@KPAIHVI 166

Www.pravoua.com.ua




IEPEBIPKA CYIAMU 3ATAJIBHOI OPUCAUKIIIT KOHCTUTYUIMHOCTI 3AKOHIB YKPAIHU K TIPOMDKHA ®OPMA...

Cynosi pillleHHsI MalIOTh I'PYHTYBaTUCh Ha KOHCTUTYIII], @ TAKOK Ha YMHHOMY

3aKOHOJABCTBI, SIKE He CyIlepeInTh i’

3 mpyroro 60Ky, BCi 3HaIOTh, 110 Cy[JOBa MPAKTUKa MIlUIa 30BCIM iHIITUM
LIJIIXOM, a IOIepe/lHl peflaKIlil MpolecyaJbHUX KOIEKCIB Malke He pO3BU-
BaJIA 3aKjafieHui y cT. 8§ OcHOBHOrO 3aKOHY IMPHUHIMI, CYyTTEBO CTPUMYIO-
9y 1 6e3 TOro He HAaNTO BEJINKY aKTHBHICTH CY[NIB Y CIIpaBi yTBepAKEHHS
BepxoBeHcTBa KoHcTuTynii Ykpainu. Ajle AKIIO NPaBHWIBHO 33aCTOCOBYBa-
i KoHCTHTYIIIO MOCI HEe BMIIU CYAH, TO YOro MO)KHa OyJ0 BUMaraTu Bif
IHIIINX YYaCHUKIB CYCIIUIBHUX BITHOCHH, 30KpeMa IOJITUYHUX Jis9iB, PSALO-
BUX IIPEICTaBHUKIB IYOJIITHOI BJIQ/IX YU IIEPECITHOTO TPOMAJISTHIHA.

L5 mpo6:1eMa, IEBHOIO MipOO HEOUiKyBaHO, 3aTOCTPUIIACS 3 MOMEHTY 10~
nosHenHs Koucruryuii Ykpaiau cr. 1511, Bignosigso no sxoi KCY Bupimye
IUTaHHA po BianosigHicTe KoHcTHTYLIT YKpaiHy (KOHCTUTYINHICTD) 3aKO-
HY 32 KOHCTUTYLINHOIO CKapTOIO JIUIIIE Ti€l 0cobu, sika 66axae, wjo 3acmocoba-
Huti 6 ocmamounomy cydoBomy piwerni 8 ii cnpabi 3axon cynepeuums Koncmu-
myuyii Ykpainu. 1le, okpiM iHIIIOT0, O3HAYAE, 1110 IIEPEKOHAHHS 0COOH y TOMY,
III0 3aKOH Y IpPOIeCi po3IIsAy CyHOBOI CIIpaBU 3aCTOCOBAHUN IPAaBUIBHO
BHKJIIOYaTHMe OTPe0y MOlaBaTH KOHCTUTYIINHY CKapry HaBIiTh y TOMY pasi,
KOJIM pillleHHs cyny Oyle yXBaJleHO He Ha KOPUCTh IOTEHIIMHOTO CKapyKHU-
Ka. AJ’Ke pO3YMHHI Y9aCHHUK CY/JOBOTO CIIOPY, OTPUMABIIHA KOHCTUTYIIIITHO
OOIPYHTOBaHE CyIOBe DillleHHS, IIIBU/IIE BIIMOBUTBCS BiJi MApHOTO BUTpa-
YaHHS CUJI Ha O6e3lepCcreKTUBHE OCKAp>KeHHS KOHCTUTYIIIITHOCTI 3aCTOCOBA-
HOTO y CIpaBl 3aKOHY, HK IIOJaBaTUMe KOHCTUTYLINHY CKapry. Taxum yu-
Hom, cam nuwe ¢pakm icHyBannsi npaba ocobu Ha KoHcmumyyitiny ckapey (ue
do 1iozo peanizauyii) cmae onocepedxoBbarum 3acob6om 3abe3neueHHsr KOHCHUMY-
yitinocmi npaboBux axmib 6 Ykpaini, 6e3aabTepHATUBHO CIIOHYKAIOYH CY/I/IiB
PI3HUX CITeliali3alliii Ta piBHIB BUBYaTU KOHCTUTYIIIHE IIPaBO, BUCTYIIAI0YU
CBOEPITHUM KaTaIi3aTOPOM BUIIPABJICHHS 3a/laBHEHOI 3BUYKU MJISIBOTO i 60-
SI3KOTO 3aCTOCYBAaHHS CyIaMU HOpM HauioHanabHOI KoHcTuTyIil.

Tomy cporomni oco61nBoi akTyanbHOCTI HabyBae 3actepexenss C. [lles-
YyKa PO HEMOJKJIMBICTh ITHOPYBaHHS TOTO (DAKTY, 10 IepeBaXKHY YaCTHHY
KOHCTUTYIIHOTO ITpaBa Cy4YacCHUX IEMOKPATUYHUX KpaiH CTAHOBJIATH CYIOB1
pillIeHHs 3 MUTaHb 3aCTOCYBaHHsI KOHCTUTYIIII, SIKi MalOTh 0OOB’I3KOBUIT Xa-
paxtep. Came HOIJISI HA KOHCTUTYLINHE IIPaBO 3 MO3ULN cydoboi npakmuxu
Ila€ 3MOT'y PO3KPUTH HOT0 0COOJIMBI BIIACTUBOCTI Ta BeJIMYE3HUI T'yMaHITap-
HU ITOTEHITIaJI Ta YIIEBHUTHCH Y TOMY, IIJ0 OOMEXeHHS CBaBULIS IepyKaBHOT
BJIQIN He € JeKiaparnieio abo abcTpakTHOO (PLIOCOPCHKOI0 KOHCTPYKIE.

7 Tlpo sactocyBanHs Koncruryuii Ykpainu npu 3pificHeHHI mpaBocynns: mocraHosa [Lnenymy Bepxosaoro
Cyny Yxpainn Bin 1 mucromazma 1996 p. Ne 9. URL: https://zakon.rada.gov.ua/laws/show/v0009700-96 (naTa

3BepHeHHs: 01.12.2018).
IIPABO
167 @KPAIHW

LLT-€9T « TT oN « 8T0T « UHIVAM A OdVdIL



Cepriit Pisauk

ITe — KOHKpeTHa eMIIIpUYHA MaTepisd K Pe3yJbTaT KOHCTUTYLIAHOTO CYHO-
YUHCTBA, 140, 6€3yMOBHO, TOTpeOYe Bcebit020 BUBUECHHS Y MeXKaX KOHCTHUTY-
uitiHoro mpasa®.

BonmHouac BapTO HAroOJIOCUTH, 110 301IBIIIEHHS TIOBHOBa)KEHb CY/IIB y Yac-
THHI 3acTocyBaHHsA KoHcTUTYLIi YKpaiHU OKM HEOTHO3HAYHO CIIPUIMAETD-
Csl SIK Y aKafIeMiYHHX, TaK 1 MPoQeciiiHO-TIPaKTUIHUX KOJIaX. 3 HElOBIpOIO
1 HACTOPOKEHICTIO PO3IIIANAETHCSA BOHO OKPEMUMU €KCIIEPTAMU SIK IIOCATAHHS
Ha BuKIouHy fopucaukuio KCY, Haninenus “3sBu4aiiHux’ CY/[iB He IIPUTA-
MaHHHMH IM TOBHOB@)KEHHSIMH, 1110 HIOUTO 3arpoKye ITOBEpPHEHHSM B i/leii-
Huit o6ir Hemonyroi imei mikBiganii KCY Ta mo mTy4YHOro 3ampoBajiKeHHs
B YKpaiHi eJeMeHTIB aMepUKaHCbKOI MOJieJli KOHCTUTYIITHOTO KOHTPOJIIO.

[Tpore Ha 1i HeoOrpyHTOBaHi MMOOOIOBaHHS JOCUTH BIAJIO BIIIOBIIAE
H. MsanosuipKa, 3a3Ha4aroyy, 110 32 OCTAHHI IBa CTOJITTS IHCTUTYT KOHCTH-
TYIIIHOTO IIpaBOCY sl HaOyBa€e YHIBEpCAIBHOTO XapaKkTepy, a CydacHe Ipa-
BOCYAIS XapaKTepU3Y€EThbCsl TAaKOIO OaraTOMaHITHICTIO (OpM, IO 3BOTUTHU
1IOTO IO IBOX OCHOBHUX MOfeJIell — aMepPUKAHChKOI Ta €EBPONEICHKOI — CTA€
menasi Bakye. 3HAYHO MOMITHIIIOKIO € TeHIEHIIs 0 YTBOPEHHS Pi3HUX 3Mi-
HIaHUX (POPM, Y SIKUX HOEAHYIOTHCS PUCH, BIACTHBI KOXKHII 13 Ha3BaHUX MO-
neneir’.

Takum 4mHOM, IlepesideHi BUIIe KPOKU 3aKOHOMABIS CYTTEBO 3MIITHU-
JU ICHYIOYy cHCTeMy 3abe3ledeHHs KOHCTHTYIIMHOCTI ITPAaBOBUX aKTiB B
YKkpaiHi, HaITUBIIX IO TOTO HAMCIAOMINX 1 y9aCHUKIB (JIODUHY i TpOMasi-
HUHA, IOPUAMYHUAX OCi0 IPUBATHOTO IpaBa Ta CyAM 3arajabHOi IOPUCIUKILII)
HOBHMMHM MOYXJINBOCTSIMU, 3HaU€HHSI SIKMX, 32 YMOBU 3/1iiICHEHHS HEOOXiTHOT
OpraHi3aliiiHO-IpaBoBOi poboTH, Oyme HaJeKHO YCBIIOMIEHO (PaxoBOIO
CIIJIBHOTOIO y>Ke B HAaMOJIFDKYIN ITepCIeKTHBI.

Bescymnibruii Buctobox cydy npo cynepeuricms 3axony Koncmumyuii Yepainu

Huni »x 3HaYHAa YacTMHA YKPAIHCBKHUX CYAMIB, SIK MU IOODKHO 3ramajiu
BHUIIIE, Pajlo CAMOOOMEKYEThCS JIUIIe TeXHITHUM 1 BY3bKUM 3aCTOCYBaHHIM
OKpeMHUX HOPMAaTUBHO-IIPAaBOBUX aKTIB IIPU PO3IJIAML CyJOBUX CIIPaB, BUKO-
pucroByoun HopMu KoHcTuUTymii jinIne [js HEJOPEYHOTO IpPUKpPAIIaHHSI
TEKCTy CyfloBHUX pimieHb. Cynns K, K CIYIIHO 3a3Hadae A. bapak y cBoemy
MOTHUBYIOUOMY TBEPI)KEHHI, BIIIOBIJAa€ 3a MIATPUMKY BCi€i HOPMAaTHUBHOI
rapMoHii 3arasom. [lam’siTaloum mpo BHYTPIIIHI 3B’ I3KM MDK PISHHUMH 3a-
KOHaMM, BIH IIOBUHEH PO3IJANATU IPAaBOBY CUCTEMY B IIUIOMY. 3BUYAIHO,
Macitad BifIIOBIIaIbHOCTI MOXKe CIIOHYKATH HAC 1O XMOHOTO BUCHOBKY, 1110
TUIBKU CHpaBXHi# cygus-ITepkynec — mponykT yssu npodecopa P. JIBopki-
8 C Illeuyk, Ocnobu koncmumyuyiiinoi topucnpydenyii (Koncym 2002) 8.

° H Msounpka, ‘Oco6IMBOCTI 3aKOHOTABYOTO PETyTIOBAHHS KOMIIETEHIi OPraHiB KOHCTHTYII{HOTO
MIPaBOCY/I/ISl B €BPOIIENCHKUX fiepskaBax’ (2015) 4 Bicuuk Korncruryuniitnoro Cyny Ykpainu 127.
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Ha — MO)Ke€ BUKOHATH Iie 3aBAaHHA. [Ipore mpaBia mossrae y Tomy, 110 KOKeH
CYZLISL MOKE 1€ 3pOOUTH, 1 KOKEH Cy//isl IOBMHEH HamMaratucs e spoburu'’.

Ha >xanp, po3yMiHHS IIpeCTaBHUKAMHU BITYU3HSIHOTO CYyJOBOTO KOPIIYCY
YHIBEpCaJIbHUX IIPUHIIUIIIB [IpaBa Ta iX HallloHaJIbHOI afanTanii B Konctury-
1ii Ykpainu, 30KkpeMa B CT. 8, 3aJIUIIa€ThCs IOHANMEHIIIe HEOJHO3HAYHUM.
Xoya, ¢y BU3HATH, 110 CydacHA KOHCTUTYI[iIlHA JOKTPUHA J1a€ JOCTATHBO
3pO3yMLl Ta IPUAATHI 111 BAKOPUCTAaHHSA HA IPAKTUIIl IIOSCHEHHS 3 IbOTO
npusony. Tak, M. CaB4uH JIaKOHIYHO, aJIe 3MICTOBHO XapaKTepU3ye MpsIMy
niro Korcrurynii Ykpainu sk Taxy ii OpuIUYHY BIACTUBICTD, 110 IIOPOIKY €
000B’sI30K OpraHiB Jep>KaBHOI BJIAZYU 1 MICI[EBOTO CAMOBPSIIyBaHHs, iX IO~
CaZloBHX 0Ci6 3acTOCOBYBaTH 6e3nocepenHbo monoxeHHs Koncrurynii npu
HasSIBHOCTI IPOTAJIMH Y IpaBi ab0 y BUIIAAKY CYHEPeIHOCTI MIXK KOHCTHUTY-
OIMHAMA HOPMAaMHU Ta HOPMaMH 3aKOHY; SKIIO y XOfl IIPaBO3acTOCYBaHHA
HEMOJJINBO 3HATU TaKy CyIEpedYHICTb, TOAI TaKy KOJi31I0 OCTATOYHO BHUPI-
nrye KCY1L

SIkuM ke YMHOM Cy[ 3arajJbHOI FOPUCAUKINIT MOKe IIUTH BUCHOBKY IIPO CY-
IIepeYHICTh 3aKOHY YU iHIIOro mpaBoBoro akra Koncrutyuii Ykpainu, Ko
BUPIIIIEHHS IUTAaHb PO BiANOBIAHICTh KOHCTUTYIIT (KOHCTUTYIIMHICTD) 3a-
KOHIB Ta IHIINX IPaBOBUX aKTIB HAJEXUTh NO BUKIIOYHOIO IOBHOBA’KEHHS
KCV? Hackinbku 3maTHUI “psIOBHIL Cynass. poOUTH BUCHOBOK IPO “Cyte-
peunicTb 3akoHy KoncTuTymii”? Taki 3anuTaHHS, 110 9aCTO MOYKHA ITIOYYTH Ha
IIPaBHUYUX HAYKOBO-IIPAKTHYHUX 3aX0aX UM B KyJIyapax CYANIBCbKUX KPYT-
JIUX CTOJIIB i KOH(epeHIIiil, 3yMOBIIeHI ITNOOKO BKOPIHEHOIO B YSIBJICHHSIX Oa-
raThOX IIPAaBHUKIB IUTyTAHWHOIO IOHSATH i TePMIHIB Y cepi KOHCTUTYIIITHOT
IOCTHILi], 1110, 31 CBOrO OOKY, CHPUYMHEHO IIOBEPXHEBUM PO3YMIHHSM 3MICTY
crateit 147, 150 1 152 KoncruTynii Ykpainu, BIANOBIAHO [0 SIKUX caMe [0
noBHoBakeHb KCY Hase;kxuTh BUPpIlIeHHS MUTAaHb IIPO BIANOBiIHICTL KoH-
CTUTYIII (KOHCTUTYLIMHICTD) 3aKOHIB Ta IHIITNX IPaBOBUX aKTiB.

OpHak BKasaHi IOJOXKEHHS HEMOXJIMBO PO3MIAHaTh 0Oe3 iX CHCTEMHOro
3B’s13Ky 31 cT. 8 Koncrurymii Ykpainy, 3rifiHO 3 sIKOIO ii HOpMU € HOpMaMu
IpsIMOi 1ii, a 3BepHEHHs 10 CYy [JIS 3aXUCTY KOHCTUTYIIMHUX IIPaB i cBo6of,
JIOAVHY Ta TpoMajisiHuHA OesrocepenHbo Ha mincraBi KoHcrurymii Ykpai-
HU TapaHTYEThCS. TaKMM YUHOM, KOHCTUTYIIi€IaBellb HEPO3PUBHO IOB sI3aB
peanizanito npuHOuny npsmoi (6esmnocepenupoi) nii Koncrurynii, 3abesrme-
JeHHS i BepXOBEHCTBA 3 e(PeKTUBHUM (PYHKIIIOHYBaHHSM CYOBOI BIagy 3a-
rajoMm, 6e3 sIKOro BUKOHAHHSI TOJIOBHOTO 00OB’SI3Ky Iep>KaBU 3 YTBEPIKEHHS
1 3a0es3redeHHs IpaB Ta CBOOO/ JIIOAMHYI BUKOHATH He BAACTHCSL.

10°A Barak, Purposive interpretation in law (Princeton University Press 2005) 355.
1" M Casuun, Koncmumyyionanizm i npupoda xoncmumyuii (Jlipa 2009) 372.
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Ile 6adeHHs 3MICTy KOHCTUTYIIIHHUX ITOJIOKEHb XKOIHUM YMHOM HE 3Mi-
HIOE TOT0, 1110 €AMHUM OPTaHOM BJIa/id, YIIOBHOBAKEHUM Ha 8usHanHs npabo-
Bux axkmib nexoncmumyyitinumu 3aBxau Oys i 3anumaerbes KCY. Busnanus
npabobozo akma maxum, wo He 6ionobidae Koncmumyuii Yxpainu (HexkoHcmu-
myuyiiinum,) € oIiiiHUM aKTOM ([i€I0) ENUHOTO OPraHy KOHCTHTYIIHHOI
IOPUCAMKIIIL, 3M1ICHEHUM Y Pe3y/IbTaTi BCTAHOBJIEHHS (3’ ICYBaHHSsI, BUSIBJICH-
HsI) CYIIepeYHOCTI (HeBiAMOBITHOCTI) mpaBoBoro akTa Koncrurymii Ykpainu,
mo odopmiteHe pimennsm KCY y BcranoBieHomy KoHcTuTyliero nopsioxy
Ta MAa€ HACJIIKOM BTPAaTy YMHHOCTI IIPAaBOBOTO AKTa ITOBHICTIO a00 9aCTKOBO.

Cynu >k 3arajapHOI IOPUCAMKILII, He MAalOYX IIpaBa BU3HABaTH HOPMAaTHUBHI
aKTU HEKOHCTUTYLIMHUMH, MOPSA 13 UM He MAloTh IpaBa 3actocoByBamu
maxi akmu y pasi, SKu40 00X005Mb camocmiiinozo GucHoBky, 10 OCTaHHI cyne-
peuamv Koncmumyuyii Yxpainu. Ane Tpeb6a MaTH Ha yBa3i, o maxuti Bucrobox,
SIK TTapaZioKCcaJIbHO 6 Iie He 3By4aJIo, 30epizuitcy 6 ocmamounomy (Heckacoba-
Homy Buwyumu iHcmanuyismu) cydoBomy piuieHHi, cam no cobi He € 0OCMAMOYHUM
ma mae nonepeowiil, MumuacoBuii i NPOMIXHUTI Xapakmep 1 MOXKe He 3HAUTH
CBOTrO nofanbIioro marsepmxeHas KCY.

Came Tomy BcraHOBiIeHa KCY HeKOHCTHUTYLINHICTH (KOHCTUTYIIHMHICTD)
3aKOHY, 1HIIIOTO IIPAaBOBOI0 aKTa YU IX OKPEeMOTO IOJIOKEeHHS, 3aCTOCOBAHOTO
(He 3aCTOCOBAHOTO) CY/IOM IIPH BHPIIIICHHI CIIPaBH, € MiICTaBOIO /IS Iepe-
IJISITY CYyIOBUX PIIlIeHb Y 3B’SI3KY 3 BUKJTIOYHUMH 0OCTaBUHAMH, SIKIIIO PillleH-
HsI Cyny Iile He BuKoHaHe (ctarTi 361, 363 KAC Ykpainwm; crarti 320, 321 I'TIK
Ykpainwm; crarti 423, 424 HTIK Ykpaiamn).

IIle pa3 BapTO HArOJIOCUTH — 0OOB’SI30K CY/ly BIIMOBHUTHCS BiJl 3aCTOCYBaH-
HsI 3aKOHY y CIIpaBi BUHUKAE JINIIIE B pa3i 6e3CyMHIBHOTO CYIOBOTO II€PEKO-
HaHHSA y M0T0 cynepedHocTi Koncturynii Ykpainu. 3po3yMiuIo, 110 TaKe Iepe-
KOHaHHS MO)Ke OYTH JIUIIIe Y JOCTATHBO OYE€BUIHIX BUITATKAX, KOJIU UIEThCS
PO KOHKPETHI, 9ITKO BU3HAY€H1 KOHCTUTYL1HI HOPMU-TIPAaBUJIA, 3 IKUMU HE
Y3TOIKYIOThCS BIATIOBiHI HOpMU 3aKkoHY. Cy/ He MOke 6paTu Ha cebe 3aiBy
BIJIIOBIAJIBHICTD Ta HEaleKBAaTHO OLIIHIOBATU BJIACHY CIIPOMOXKHICTh BU3HA-
9aTH KOHCTUTYLIMHICTh IIPAaBOBOTO aKTa, OCOOIMBO y CKJIA[HUAX CIPaBaX, e
HeOOXITHUI 30BCIM IHIIIUI piBeHb aHAII3Y, IKWI 3[[aTeH 3a0e3MeInTH JINIIIe
KCY, mpo 110 iimeThcsl y HACTYIHIN YacTHHI i€l my6irikarii.

CymHiBu cydy ma npesymnuyis KOHCMUMYyyitiHocmi 3aKoHy

Y momnepenHIiX pefakijifxX aKTiB IPOIECYaJIbHOTO 3aKOHOAABCTBA PO Mii
CyZy B pa3l BUHMKHEHHS y HbOI'O CYMHIBY IIOHO KOHCTUTYILIMHOCTI 3aKOHY,
oxpim KAC Ykpainwm, 3a3Hagero 6yio numre y LITK Ykpainu. Hopmamu Ha-
3BAaHUX aKTiB BCTAaHOBJIIOBAJIOCS, 110 Y pa3l BUHUKHEHHS B Cyly CYMHIBY Iif
Jac po3MIsiy CIIPaBU MO0 BIATIOBITHOCTI 3aKOHY YU IHIIIOTO IIPAaBOBOTO aKTa
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Koncrurynii Ykpainu, BUpillleHHs TUTAHHS IPO KOHCTUTYIINHICTD SIKOTO Ha-
nexutsb no ropucnukuii KCY, cyn ssepraerbesa no Bepxosroro Cyny Ykpainu
IJIs1 BUPILLIEHHS IIUTaHHS CTOCOBHO BHeceHH: 10 KCY momaHHS 1m0m0 KOHC-
TUTYLINHOCTI 3aKOHY 4H iHIIIOTO IpaBoBoro akra (cr. 9 KAC Vkpainu, cr. 8
LIIK Yxpainu nonepennix pepakiii). [TIK Ykpainu ta KpuminanpHuit npo-
LeCyaJbHUI KOJeKCH YKpaiHU 110 TeMy OMUHAJIU.

3i cBoro 60Ky cT. 83 monepenHboi pepakuii 3akony Ykpainu “IIpo Koncru-
tyuitauit Cyn Ykpainn” MiCTHJIa MPaBUiIo (B YMHHOMY 3aKOHI BOHO BIICYT-
HE), III0 y pasi BUHUKHEHHS B IIPOIIECi 3araJIbHOTO CYIOYNHCTBA CIOPY 00
KOHCTUTYIINHOCTI HOPMU 3aKOHY, III0 3aCTOCOBYETHCS CYIOM, IIPOBA/IKEHHS
y cupaBi 3ynuHserbcs. [lepenbadanocs, 10 3a TaKUX YMOB BiJKPUBA€THCS
KOHCTUTYIIiIliHe IIPOBaJ)K€HHs y cIpaBi 1 BoHa po3risagaerbcss KCY Hesin-
KJIAITHO.

Y moenHaHHI Il HOPMH BKa3yBaJu Ha MOXJIUBICTH (0OOB’SI30K) Cymy 3a-
raJbHOI IOPUCIUKINI JINIITe 3YITUHITH IIPOBAKEHH Y CIIpaBi (2 He BUHOCH-
TH PIllIeHHS 110 CyTi) B pas3i BUHUKHEHHS CYMHIBY B KOHCTUTYIIIMHOCTI aKTa,
10 MifysiraB Ou 3aCTOCYBaHHIO. AJie ChOTOJIHI BUHUKHEHHS B CY[Ii JIUIIIe
CYMHIBY B KOHCTHTYIIIITHOCTI 3aKOHY He TATHe 3a COOOIO IPaBOBHUX HACIII-
KiB, OCKUIBKU He € OibIlle IPOIeCyaJbHOI0 Mi/ICTaBOIO Hi IS 3yIUHEHHS
MIPOBA/)KEHHS, SIK paHillle, Hl, TUM I1a4e, IJI1 HE3aCTOCYBaHHS TAKOTO 3aKOHY
B CIIpaBi. [HakIe KaKy4u, I TOro 06 He 3aCTOCYBATH BIiIMOBITHUI 3a-
KOH IIpY pO3WJIsI/li KOHKPETHOI CIIPaBy, CYAIS MA€ OHO3HAYHO BU3HAYUTHCS
Ta 6YTHU IIEPEeKOHAHUM Yy CBOEMY BUCHOBKY IIPO HAasIBHICTH CYIIEPEYHOCTI MK
3akoHOM Ta KoHcTuTyniero. Take HOpMaTUBHE peryyiOBaHHS, Ha Hallle Iiepe-
KOHAHHS, KpalIlle y3TOIKY€EThCS 3 IPE3YMIIIIE€I0 KOHCTUTYIIMHOCTI IPaBOBUX
aKTiB, aHDK IomepenHe, Ta 3abe3rnevye MOKIUBICT €(DeKTUBHOTO 3aCTOCY-
BaHHA KoHcTHTynii YKpaiHyu 3 0OIHOYaCHOIO MIHIMI3aI1€10 PU3UKIB IIOMMJIKO-
BHX 9H HEIIPABOCY/IHUX CY/IOBUX PiIlIeHb.

3 nporo npusony ciif norogutucs 3 nosuuiero C. [lleBuyka, BUKIaieHOO
HuM 2016 p. B Oxpemiit gymui crocoBHo pimmennst KCY y crpasi mono odi-
LIMHOTO TJAyMadeHHs IOJIO)KeHHS ‘Ha HACTYIIHIH 4eprosiit cecii BepxoBHoi
Panu Ykpainu”, sike MicTUTbCs y CT. 155 Koncrurynii Ykpainu:

<...> 3amepedeHHs IPe3yMMIlii KOHCTUTYIINHOCTI 3aKOHIB Ta 1HIIINX IPaBO-
BHX aKTiB € MPSMOIO 3arPO30I0 CTAOIIBHOCTI KOHCTUTYIIITHOTO JIA/TY, OCKLIb-
K1 Oyb-SIKUI OpTaH Iep>KaBHOI BJIaIU, 10 PUMHSTTS BiIIIOBITHOTO PillIeHHS
Koncrurynitnum Cynom YkpaiHU, MOKe BIIMOBUTHCS BiJi BUKOHAaHHS 3a-
KOHIB, IOCHJIAI0OYNCh Ha IX HEKOHCTUTYLINHICTD, @ Cy[IX He OYYTh IX 3aCTOCO-

BYBATH IIPH 3[iICHEHH] IIpaBOCy I1st!2.

12 Okpema mymxa cynni Koncruryuiiinoro Cyny Ykpainu lllesayka C.B. crocosno Pimenns Koncrutynitinoro
Cyny YkpaiHu y crpaBi 3a KOHCTUTYIITHUM TIOIaHHAM 51 HapOIHOTO enyTaTa YKpaiHu mofo odinifHoro
TIyMadeHHs] IIOJOKeHHs ‘Ha HACTYIHIiN deprosiit cecii BepxoBmoi Pamm VYkpainu”, sike MicTHTBCS
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Hasenene, 3Bu4aiino, He O3HAYAE, 110 YMHHUIN (He BU3SHAHUIN HEKOHCTU-
TYIIFHUM) 3aKOH IIiIArae 6e33acTepeskKHOMY, CIIIIOMY 3aCTOCYBaHHIO 0e3
orAny Ha HopMu Koncrurynii Ykpainn. 3 num noromxyerbes 1 C. HleBayk,
HIIKPeCIIOI0YH B Tiit xxe OKpeMmiit JyMIli, 10 IIPH HAasIBHOCTI SIBHOTO Ta 6e3-
IIOCepeHbOro MpoTupivdst MK KoHcTUTYLi€IO0 Ta 3aKOHaMu YKpaiHU CIIif
3acrocoByBaTu KoHcTutymito Ykpainu.

[To >k Mo cy4acHOro HOPMATUBHOTO PETYJIIOBAaHHA MIJICTaB MJid 3yIUHEH-
Hf IPOBAIP)KEHHs IIPU PO3IJIAAL Cy[I0OBOi CIIpaBH, BOHO BU/IA€THCS, HABIIAKH,
HeBHanuM. Tak, BignosigHo mo cT. 227 I'TIK Ykpainu, ct. 236 KAC Ykpai-
HH, cT. 251 IIIK Ykpainu cyn nmoBuHeH 3yNUHUTHU NPOBAIKEHHS y CIIPaBl
B pa3i 00’€KTUBHOI HEMOXIMBOCTI PO3MIsAy Iii€l crpaBu do BupiuieHHs
iHwot cnpabu, wo posensoacmocst 6 nopsioxKy KOHCMUMyyitiHo2o npobadkerHs,
aZIMIHICTPaTUBHOI'O, IJUBLIBHOIO, TOCIOIAPCHKOr0 YA KPUMIHAJIBHOIO CYLO-
YUHCTBA, — 10 HaOpaHHS 3aKOHHOI CYUIM CYyZOBHUM PillleHHSIM B 1HIIIIH cIIpasi;
IIPH IIbOMY CyJ He MO>Ke IOCHIIATUCS Ha 00’ €KTUBHY HEMOKIUBICTD PO3TIISIY
CIIpaBU Y BUIIA/IKY, KOJIX 310paHi I0Ka3n TO3BOJISIIOTh BCTAHOBUTH Ta OIIiHU-
i 06cTaBuHY ((aKTH), SKi € IPEIMETOM CYIOBOTO PO3IJISIAY.

3MICT HaBeIeHUX HOPM, Ha Hallle IIePEeKOHAHHs, He MOKe TPaKTyBaTUCS
TaK, 1110 MUTAHHS KOHCTUTYLIMHOCTI 3aKOHY, sike po3misnaerbcs KCY, moxe
OyTH MIifICTaBOIO [JIs1 3YIIMHEHHS IIPOBAIPKEHHS B CyIl 3araJbHOI IOPUCINK-
uii. ToMy DOLIBHICTE MOCHUIAHHA Yy BKa3aHOMY KOHTEKCTI Ha TiOTeTUYHY
“00’€KTUBHY HEMOJJINBICTh PO3MJISIAY CIIPaBH, 10 BUPIIIIEHHS iHIIOI CIIPaBH,
III0 PO3IISAAETHCS B MOPSIAKY KOHCTUTYIIMHOTO IPOBAIPKEHHS , BUKINKAE
cepito3Hi cyMHiBU. CKJIaJHO YSBUTH, 1110 KOHKPETHO MOKe MAaTHUCS Ha yBa3i,
a/pKe Hi PO OTPUMAaHHS JOKa3iB, Hi PO OIIHKY (aKTiB 41 0OCTaBUH CIIPaBU
B pe3yJbTaTl KOHCTUTYLIMHOTO HMPOBAJ )KEHHs HUTUCA HE MOKe B IPUHIIUIIL.
Ile cnoHyKae 10 OOIPYHTOBAHOTO IPUITYIIIEHHS PO HEOOXITHICTh BUITYYeH-
HSI IIbOTO HEBJAJIOrO (DOPMYJTIOBAHHS 3 TEKCTY HaBeIEHNX 3aKOHOJABYHX I10-
JIO’KEHbD.

Pusuku Henpabunvrozo Bucnobky npo 3acmocybants (HesacmocyBaris)
CY0OM HEKOHCMUMYUiiiHO20 (KOHCMUMYYitiH020) 3aKOHY

SIx Oyo 3a3HaYEHO BHUIIIE, CY/L Y pasi yXBaJleHHs PillIeHHs y CIPaBi, B Kl
BIH He 3aCTOCYBaB 3aKOH, 1110 Ha H1OTO IIePeKOHAHHS CyIlepednTh KOHCTUTY il
Ykpainy, 3BepTaerbcs 1o BepxosHoro Cyay [j1s BUPIIIeHHS IUTAaHHS CTOCOB-
Ho BHecenHs 1o KCY Bignosiguoro nomauus (ct. 11 I'TIK Ykpaium, cr. 7 KAC
Ykpainn, ct. 10 HIIK Ykpainum). BigcyTHICTH TaKOTO 3BepHEHHS €, 0e3 CyM-
HIBy, IIJCTaBOIO IJI CKAaCyBaHHA BIANOBIIHOrO CynoBoro pimeHHs. Ilpum

y crarri 155 Koncrurynii Ykpainu. URL: http://zakon.rada.gov.ua/laws/show/nfald710-16/sp:java-:max10
(mara 3BepHennst: 01.12.2018).
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LIbOMY Hi caMe 3BepHeHH: 10 BepxoBHoro Cyny, Hi OfaIbIINI Iepiofi BUPI-
III€HHS] HUM IIUTAHHS [P0 HASIBHICTD Mi/ICTaB JJIs1 KOHCTUTYIINHOTO ITO/IaHHS,
Hi caM poariap cupaBu KCY He Mo)ke 3yIUHATH IPOIeCyaJIbHUX CTPOKIB Ta
BIUIMBATH Oy/Ib-SIKMM YMHOM Ha ITepeOir 9¢ TO aneJIIiifHOT0, Y1 TO KacaIlii-
HOTO PO3TJIALY.

3BuuaitHo, Bepxosuuit Cyn He 3000B’sI3aHIIT aBTOMaTUYHO pearyBaTH Ha
TaKe 3BepPHEHHS IIUISIXOM OIIEPATUBHOTO MOPYIIIEHHS BiITOBITHOTO MUTAHHSI
nepen KCY. Ane Hesrona Bepxosroro Cyny 3 HeOOXiTHICTIO KOHCTUTYIITHOTO
MIOJJaHHA II0J0 HE3aCTOCOBAHOTO CY/IOM 3aKOHY OJHOYACHO MA€ pO3IJIANATH-
Cs1 1 SIK TTOTIepeTHS OLliHKa OOIPYHTOBAHOCTI BUCHOBKY CY[Y IIPO CYIIEPEYHICTh
MDK HUM Ta KOHCTHTYII€IO 1, 09€BU/IHO, MA€ ONOCEPENKOBAHO IIOTATHYTHU 3a
co6010 IojasblIle CKaCyBaHHS BIIIOBIHOTO CY/IOBOTO PillIeHHSI.

Akio >k yepe3 Ti UM iHIII NPUYUHU PIllIEHHA CYNy, Y AKOMY HE 3aCTOCO-
BAaHO 3aKOH 4Ye€pe3 BUCHOBOK IIPO Horo cymnepedHictb Koncrurynii Ykpainmy,
3aJUIINTBCA 6e3 3MiH, He3BaKal4yuM Ha BimMoBy Bepxosnoro Cyny mopy-
mty nuta"nHg nepen KCY, to y BepxoBroro Cyny BUHHKHE BKe He IIpa-
BO, a 00OB’SI30K 3pOOWTH BINIOBIIHE 3BePHEHHs IO0 KOHCTHUTYIIMHOCTI
He3aCTOCOBAHOTO IPAaBOBOTO aKTa. IHIe CBIgYMIO 6 MPO HENOCTiNOBHICTH
HaWBUIIIOTO OPraHy CyHOBOI BJIaJiv, IIPU3BOOUIO 6 1o chyauii IOPpUINYIHOI
HE3aXHUIIeHOCTI 0COOH, sika BBa)KaTHMe BICHOBOK CY[y IIPO CYIIEPEYHICTh 3a-
koHY 1 KoHcTHTYIIl MOMIIIKOBUM. AfIKe Y Hel y TakoMy pasi Oyne BiacyTHS
IOpAIUYHA MOKJIUBICTh BUIIPABUTU MOKIIUBY CYIAIBCbKY IIOMMJIKY 3a JOIIO-
MOTOI0 KOHCTUTYIIIITHOI CKapTH (sIKa MO>Ke OyTH IToJjaHa TUIBKHU y BUIIATKY 3a-
CTOCYBaHHS CyOM HEKOHCTUTYLIITHOTO 3aKOHY, aJIe He Y BUIIaIKy HE3aCTOCY-
BaHHS HUM 3aKOHY KOHCTUTYLINHOTO). ToMy JuIlie BifIoBigaabHe Ta yBaXKHe
craBiaeHHS BepxoBHoro Cyny mo 3abesnedeHHs BepxoBeHCTBa KoHcTmTymii
YKpaiHu OpraHivHO JOIIOBHIOBATHME CTPYKTYPOBaHY CHUCTeMY 3a0e3redeHHs
KOHCTUTYIIHOCTI OCHOBHOTO 3aKOHY.

Y pasi K, AKIIO Cyf BUIIOI IHCTaHIII B OCTATOYHOMY CyJOBOMY pillI€HHI
CKacye pillleHHs CYAy Ta 3aCTOCY€ BCe TAKU CIIPHUI 3aKOH IIPpU BUPIIIEHH]
cupasy, Bepxosnuii Cyp, 00 SKOro BjKe HaIIUIIIIO BIAIIOBIIHE 3BEPHEHHS IIPO
HEKOHCTUTYIIMHICTh 3aKOHY, Oy/e IJIKOM BUIbHUI Y BUPIIIeHHI TUTaHHS
mono pouitbHOCTI 3BepHEeHHS o KCY, a B 3arikaBiieHOi 0cOOM — ydacHU-
Ka Cy/I0BOTO IPOBA/I)KeHHsI aBTOMAaTUYHO BUHUKHE IIPAaBO Ha KOHCTUTYIINHY
CKapry.

Bucnosku. Tosk, Ha OCHOBI BHUKJIAIEHOTO BHIIle, BUIAECTHCH, 10 3aKOHO-
IaBelb 3pOOUB CIIpaB/li BEJIUKUI KPOK YIIepes IOfI0 BTIJICHHS Yy IPAKTHKY
rosiokeHsb CT. 8 Koncrurymii Ykpainu, nepen6adynBIIyg y HaBeIeHHX HOpMax
KOJIEKCiB aOCOJIIOTHO SICHI, TOKPOKOBI HOPMU-IHCTPYKIIII IJIsSI TUX MPEICTaB-
HUKIB CYJZOBOI BJIafiy, XTO O OCTAHHBOTO HE MII' BU3HAYUTHUCS 3 MOPSAIKOM
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3actocyBaHHs KOHCTUTYIII Ta IOAUIOM KOMIIETEHI[IN MK OpraHaMH KOHCTHU-
TYLIAHOI Ta 3aTaJIbHOI FOPUCAUKIIINL.

OpHak HIXTO He 3aCTPAXOBAHMM BiJl MOMIJIKU. TUM madve, 110 Y BITIYU3HS-
HUX pealisix, HaBiTh SKIIO BUCOKOKBaJi(iKOBaHWI, HOOpOYeCcHUI Cynus,
IIMPO BIJAHUI ifleajlaM BEPXOBEHCTBA IIpaBa 1 NpaB JIOAUHU 30ATHUH,
B IIPUHIINII, BUPIIIUTHU BIANOBIIHY cIpaBy Ha ocHOBI KoHctuTymii Ykpai-
HU, He3B)KAI0UM Ha HAasIBHI HOPMATHUBHI IIePeIIKOIY, 3p0OUTH oMy Iie Oynme
BKpall Ba)KKO dYepe3 HAIMIPHY 3aBaHTA’KEHICTh, HEHAJIe)KHE MaTepiaJIbHO-
opraHisariiiHe 3a6e3IeYeHH Ta {HIII eJIeMeHTapHI H0OYTOBO-po6OYl YMHHHY-
ku. O4iKyBaTH Bifl OTHOTO CY/AIi (3 MOBHUM II€PeJIiKOM OIHMCAHUX Ipo6iieM)
TAaKOT0 CaMOro PiBHS aHaJIi3y Cy[JOBOi CIpPaBM Ta 3aCTOCYBaHHSI IPaBOBUX
NIpUHIIUIIB, K 1 Bif kosekTuBiB KCVY, BepxoHoro Cyny 4u MDKHapOTHUX
CYOOBHUX 1HCTaHIIIl, HEIIPAaBUJIBHO.

Tpeba mam’siTat, 10 3a TaKUX yMOB OJari HaMipH IIONO YTBEPIKEH-
Hs BepXoBeHCTBAa KoHCTUTYIII YKpaiHU Ta 3aXHCTy INpPaB JIIOAWHU MOXYThb
IIPU3BECTH 1 O 3BOPOTHHX PE3y/IbTATiB: IOMUJIKOBHX PIllIeHb, B OCHOBI SIKUX
Je)KaTuMe Cy0’eKTHBHe TpakTyBaHHsS HOpM Koncrutyrii Ykpainu Ta xubHi
BUCHOBKH IIPO HEKOHCTHUTYIIMHICTD 3aKOHY, 1110 MaB OyTu 3acTocoBaHmii'>.

Cxosxi mo6orosanus Bucinosiaoe i 1. CiaigeHko, SKuii, Biggaody HaJleKHe
HanOaHHSM TOKTPUHU MPUPOTHOTO MPaBa i pealiCTUYHOI IIIKOJIU MIpaBa, Ha-
TOJIOIIYE, 110 IX He CIIif iMeani3yBaTu. AIKe K CBIAYUTD ICTOPUIHUN TOCBI,
3okpema CIIIA, Ha cCymOBY NPAaKTUKY SIKUX ifiel IPaBOBOIO peanidMy Masd 1
MalOTh JOBOJII IIOMITHUH BILJIUB, Ha/IMIpHA OpPI€HTALlisl CYly Ha PeaIbHICTh,
SIKa BIIPUBAETHCS Bifl HAKOIIMYEHUX JIIOACTBOM IIPAaBOBUX i/I€aJIiB 1 IIHHOC-
Tell, KOHIIEHTPOBAHUM BUPA30M SKUX € 3arajbHi NPUHIHUIN IIpaBa, Ta Bij
IIPaBOBUX HOPM (sIK O IO-Pi3HOMY IX He pO3yMuIH) He TUIBKM He HaOIIKae
IO TIOLIYKY ¥ YTBepIPKEHHs IpaBa, a HaBIAaKU, CIIPOMOYKHA ITIOPOAUTH 6e3-
3aKOHHS 1 CBaBULIIS, OCBSTYEHE /IO TOTO K PIIIEHHSIMH OpPTaHYy, SIKUI 32 CBOIM
NPU3HAYEHHAM Ma€ YOCOOIOBATH CIIPABEIIUBICTD .

Amxe nuiie sraganuil Buiie Mipiunnit cynas-Tepkynec P. JIBopkina:

<...> Ma€ HAJJIIOJCBbKY IHTeJeKTyaJbHy CUJIY Ta TEpIiHHA 1 IUJIKOM 371aT-
HU po3misiiaTé (pO3yMiTH) IpaBo sK milicHicTh. Jlume Tepkynec He Tinb-
KM BOJIOJiE€ BCeOIYHMM 3HAHHSM BCiX 063 BHHATKY IPaBOBHX IPHHIIUIIB,
a ¥l Ma€ Ha MeTi IPUIHSATTS PillleHb, SIKi BCeOIYHO 3aXUIIAIOTh i 3a6e31eYyoTh
Ha IpaKTHUIll IHHOCTI CIIPaBeIINBOCTI, IPaBOCYALS Ta HaJIeKHOI IIPaBOBOI
nponenypu'®.

13 M Menbuuk ta C Pisnuk, ‘TIpo Mexi KOHCTUTYUIAHOI IOPUCAMKIIL Ta 3aCTOCYBAaHHS IPUHLMUITY NPSAMO]
nii Hopm Kowcrurynii Ykpainu npu saificuenHi mpasocyas’ (2016) 5-6 Bicuuk Koucruryuniiinoro Cymy
Yxpainu 156.

4 1T Cnipenko, QenomeHonozis KoHcmumyuiiinozo konmponto. Ienesa, npupoda i nosuyionybanns 8 konmexcmi
AKCI0NI02TUHUX, eNniCINeMONI02ZIYHUX, NPAKCI0N02IYHUX, cuHepzemuunux acnekmi6 (Ictura 2010) 173.

1> R Dworkin, Law’s Empire (Harvard University Press 1987) 239.
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Mpu, 3BMYaiiHO, 9yZOBO PO3yMIEMO, IO HaBe[eHa aHAJIOTiA 1eaJbHOrO
CyIAl Mpu3Ha4YeHa [JIs BUPIIIEHHS 30BCIM IHIINX HAYKOBUX 3aBJAHb 1 JKOJ-
HOIO MipOI0 He IIpU3Ha4YeHa JJIsI BUKOHAHHS POJIi OpiEHTHpA Y IpodeciitHOMY
3pOCTaHHI THX, XTO BEPIIIUTH IPABOCYAIS. AJle, MiIOUBAIOYH HiICYMKU, MOK-
Ha 3pOOUTH BUCHOBOK, IIJ0 CbOTOJHIIITHIM eTal PO3BUTKY YKpPaiHChKOI HAyKU
Bi/I3HAYAETHCSI AKTUBHUM HEePErsloM Hal[lOHAJIbHOI IOPUANYHOL TOKTPUHU.
Xoda pe3yipTar IbOro Iporecy Oyme IMOMITHUI TOMI, KOJIM BUIIe 32 MeXI1
CTOPIHOK aKaZeMIYHUX KypPHaJIIB 1 IePeMICTUTBCA Y Cy[JOBl 3aJu Ta BIajH1
KOPHIOPH, @ HAUTOJIOBHIIIIe — YKOPIHUTHCS Y CBITOIJISAMI THX, XTO HallOUIbIIIe
BIITTOBiNaIbHMI 32 MaitOyTHE YKpaiuu. [lo miei kareropii, 6e3 CyMHIBY, HaJle-
JKaTh 1 Cy[l Cy/iB 3araJbHOI IOPUCIUKIIIL

MosxHa 6yTH BIIEBHEHUMH, 1110 BUCOKHUI aBTOPUTET CYAMIB, SIKi 3HAIOTH Ta
YMIIOTh 3aCTOCOBYBaTH KOHCTUTYIiIO Ipy BUpIIIEHH] IOPUAUYIHUX CIIOPIB,
MOKe CTaTU OFHIEIO 3 TOJIOBHUX 3aIIOPYK II€PEeTBOPEHHS YKpaiHU Ha BEJIUKY
IepsKaBy KOHCTI/ITyuiI?IHo'l' ILeMOKpaTﬁ, Ile JIIOAUHA, 11 >KUTTH 1 3n0p03’ﬂ, 4eCThb
Ta TOHICTH, HENOTOPKAHHICTH 1 6e3IeKa HaCIpaB/ii BUSHAIOTHCS HAUBUIIOO
COIIaJIBHOIO I[IHHICTIO, a TIpaBa i CBOOOIY JIONWHU Ta X TapaHTii peayibHO
BU3HAYAIOTh 3MICT 1 CIIPAMOBAHICTD JISJIBHOCTI €pKaBH.
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Serhiy Riznyk

REVIEW OF UKRAINE’S LAWS CONSTITUTIONALITY
BY GENERAL JURISDICTION COURTS
AS AN INTERMEDIATE FORM OF CONSTITUTIONAL CONTROL
(IN THE CONTEXT OF A PERSON’S RIGHT
TO CONSTITUTIONAL COMPLAINT)

AsstrACT. The article is focused on the issue widely discussed within the professional
community but insufficiently studied, namely, review by general jurisdiction courts of
legal acts, which are intended to be used in the court proceedings, with respect to their
compliance with the Constitution of Ukraine.

The purpose of the article is to investigate the contents and the peculiarities inherent in
the exercise by general jurisdiction courts of their powers to review the constitutionality
of laws in the context of resolving legal disputes in the new conditions of the next stage of
legal reforms in Ukraine, and also to analyze whether the court system on the whole and
its judges in particular are ready to fulfill their respective part of the national-level task of
establishing the supremacy of the Constitution of Ukraine.

The author analyzes the difficulties with the application of procedural codes’ novels,
which provide that if a court finds that a law or any other legal act contradicts the
Constitution of Ukraine, the court does not apply such a law or other legal act but uses
the provisions of the Ukrainian Constitution as the direct effect provisions. The author
emphasizes that the Constitutional Court of Ukraine (CCU) was and remains the only
body of power entitled to recognize legal acts as unconstitutional, since recognition of a
legal act as contradictory to the Constitution of Ukraine (unconstitutional) is an official
act (action) of a single constitutional jurisdiction body which is made as a result of
establishing (finding out, discovering) of a contradiction (inconsistency) of the legal act to
the Constitution of Ukraine, and which takes the form of the CCU decision in the manner
established by the Constitution and leads to full or partial loss of effect by the legal act
concerned. But irrespective that courts of general jurisdiction do not have the right to
recognize legal acts as unconstitutional, they are still under the obligation to apply only
those legal acts which do not contradict the Fundamental Law, even if at the time of the
proceedings they remain formally in effect.

Through the analysis of the dynamics of the changing role of courts in limiting the
state power for the sake of ensuring the individual rights and freedoms of man and citizen,
collective rights of communities and the Ukrainian people on the whole, especially in the
context of the institute of constitutional complaint introduced in Ukraine, the article
highlights the clear and hidden obstacles to the efficient functioning of constitutional
justice in Ukraine and provides a comprehensive analysis of the problems, their causes
and consequences. The author consistently proves that Ukraine, today being at the
most dynamic stage of its legal reforms as compared with any other time of its history,
respectively needs a high-quality, disciplined and highly organized system ensuring the
constitutionality of legal acts, and CCU should become its single center but not the only
subject.

Keyworps: Constitutional Court of Ukraine; courts of general jurisdiction;
constitutionality of legal acts; constitutional complaint.
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