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OCOBJIMBOCTI 3ABE3IIEYEHHJSI € THOCTI CYIOBOI ITPAKTUKM TA
BIOCTYITY BI ITPABOBUMX ITIO3UIIIVN BEPXOBHOI'O CYQy
(HA ITPUKJTAOI BUPIIIIEHHSI ITYBJITYHO-ITPABOBVIX CITOPIB)

VY cTarTi HOCTImKYIOTECS. TEOPETVKO-TIPABOBi IIMTAHHS 3a0e3eUeHH s €IHOCTI CYIOBOI
IIPaKTVIKM Ta TOPSTIKY BiIICTYIIy Bifl ITpaBOBYIX TIO3MIIiN, cPOpMOBaHVIX y TIoCTaHOBax Bepxos-
Horo Cyz1y, Ha IIpMKTaZI BUpIIIeH s yO/iuHO-IpaBoBX criopis. Ha mincTasi aHamisy MibkHa-
POIHVIX Ta HAlIOHAILHVIX ITPAaBOBIX aKTiB BU3HAYEHO MiCIe €/THOCTI CyIOBOI IIPaKTVIKV B CHIC-
TeMi 3acaHIAVX MDKHAPOIHVX Ta KOHCTUTYIIFHVIX TPpyHIITIB. OOrpyHTOBaHO, IO IIPVHIIVIT
€IHOCTI CyHOBOI ITPaKTVKI He € aOCOJIOTHYM; NOCTIDKEHO IOHSTTS Ta 3HaYeHHs BiICTYIIy Bif,
paBoByX 103y, CrcTeMaT30BaHO MiCTaBy BiICTYITy BifJ ITPaBOBVIX TIO3MIIiI Ha OCHOBI
aHAITI3y CyHOBOI IIPaKTMKV BUPIIIIEHH ITy O/l YHO-TIPABOBVIX CIIOPIB.

KirouoBsi c10Ba: cy710Ba IIpaKTyiKa, 3a0e3redeH s €JHOCTI Cy/I0BOi IPaKTVIKY, BiICTYTI BTl
ITpaBoBIX To3vIIiT1 BepxosHOTo Cymy, Iy0siuHO-IIpaBOBYI CTIp.

INocranoska rpoGstemu. Koxcruytiietro Ykpaitm [1] periamerToBaHo, 1110 B Ykpa-
THI BU3HAETHCS V1 [Ti€ TIPMHLIMII BepXOBeHCTBa I1pasa. I Ipyraomy 11oro 6a30ByM e/1eMeHToM
€ TIPVHIIMII ITPaBOBOI BU3HAYEHOCT, SIKVVI, KpiM iHITIOr0, O3HavYa€ CTaOUTHHICTP i €IHICTh
CyIIOBOI IIPAKTVKV Ta MOXUIVBICTB BiICTYITy CYZJOM BiJI CBOE] IIOTIepeTHBOI IPaBOBOI 103~
LIl JIMITIE 32 HAasIBHOCTI BArOMVIX ITiJICTaB.

Yacruroro 4 ct. 17 3axony Yxpaitam «IIpo cymoycrpirt i craTyc cymis» [2] eperba-
YeHO, IO €/THICTh CVICTEMI CYIOYCTPOIO 3a0e3I1euyeTh s, 30KpeMa, €HICTIO Cy/I0BOi IIpaK-
TVKYL. 3TiTHO 3 TTOJIOXKeHHSIMI d. 5 cT. 242 Kopiekcy aiMiHICTpaTMBHOTO CyIIOYMHCTBA YK-
paiam [3] (KAC Yxpaisn) mpu BrbGopi 11 3acTocyBaHHI HOpMY TIpaBa JI0 CIIPHIX IIPaBo-
BiITHOCVIH Cy/1, BpaXOBY€ BVCHOBKY IIIOZI0 3aCTOCYBaHHsI HOPM IIpaBa, BUKJIaZIeHi B IT0CTa-
Hosax Bepxosnoro Cyry.

BorrHOUaC IIPVHIIMIT €/THOCTI CyOBOI IIPaKTMKI He Mae aOCOIFOTHOIO XapaKTepy,
OCKUTBKM ITpOIiecyayTbHVIM 3aKOHOMAaBCTBOM Bepxosrvit Cypi HaslleHVTT ITOBHOBasKeH-
HSIMI Y BCTAHOBJIEHOMY IOPSAKY BifICTyIIaTV BiJT paHiIiie c)opMOBaHOI IIPaBOBOi OBV,
TaxvM qrHOM, BUHVKaE TTeBHa CyTTepeyHiCTh MK IIPVHIITOM ITPaBOBOI BY3HAUEHOCTI Ta
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KOHIIETII€I0 «KMBOI'O ITpaBa» (MHAMIYHOIO TIlyMa4eHHs IIpaBa) K CKIIaZlOBMMI BEpXO-
BeHcTBa Itpasa. [TotibHa cyriepeuricTs B aqMiHICTpaTMBHOMY CYZIOUMHCTBI BUPIIITYeThCs
IIUISAXOM BCTAHOBJIEHH:I ITeBHVX OOMeXKeHb 1110710 MOYIIMBOCTI CYZLy BiACTYIIATY Bifl, yoKe
cdopMoBaHOi ITpaBoBOI IO3MLLL. [TpuTiM BifCy THICTB YiTKO BI3HAYeHVIX IIPOIeCy ayIbHVIM
3aKOHOJIABCTBOM ITiJICTaB Ta IOPSJIKY TAKOTO BiZICTYITy Ha ITPaKTUIi OOYMOBIIIOE BUHVIK-
HeHH:1 ITPOOJIEMHVIX ITTaHb, BUPIIIIeHHs sIKVX II0Tpedye HayKOBOTO JIOC/IIPKeHHsT BKa3a-
HOI IIpO0IIeMaTVIKIA

AmHarti3z ocTaHHIX JOCTHKeHb i My0stikanivt. OkpeMi IVTaHHS 3a0e3ITeueHHsT €]1-
HOCTI CyJI0BOI ITPaKTVKV JOCII/HKYBaJIi Y CBOIX poboTax Taki HayKoLl, sk M. O. Boprce-
Hko, M. B. Bypomenceki, [1. 11, Jlycniennk, O. P. KiGerko, 1. A. Tleperonries, B. C. Iupo-
ros, B. IO. Ypxesuy, I'. O. Xpricrosa Ta in. Hesiki npoOriemsi rrraHHs y njvt cdepi Oysio
PPO3KPUTO B TIOoTIepeiHix poboTa aBTopa 1ij€l crarTi [4]. BomHouac y Teopii Ta mpaxTyt az-
MIiHICTPaTMBHOTO CyJOUMHCTBA 3/TMIIAIOTECS HePO3B's3aHVIMYI TIeBHi IMMTaHHS 3a0e3rte-
YeHHSI €THOCTI Cy/IOBOI ITPaKTVKM 3a HasBHOCTI HEOOXITHOCTI BifICTYILy Bil ITpaBOBOI I10-
VLT, 30KpeMa, IIOO ITICTaB Ta MOPSIKY TAKOIO BiACTYIIY.

DopmyroBaHHA 11isTer1. MeTOoIo CTaTTi € BU3HAYeHH:T TeOPETVKO-ITPaBOBYIX 3acaf]
3a0esr1eueHHsI IHOCTI CyOBOI ITPAKTVIKY Ta BifICTYITy BiJI ITPaBOBVIX TIO3MLI|, chopMOBa-
HIX y IocTaHOBax BepxosHoro Cyzy (Ha ITpyKIIai BUpIIeHHS Ty 0iYHO-IIPaBOBIIX CIIO-
PiB), Y KOHTeKCTi CTiBBIIHOIIIEHHST ITPVHIIVITB ITPaBOBOi BU3HAYEHOCT] Ta KOHITETIIHI [V-
HaMiqHOIO TITyMa4yeHHsI ITpaBa.

Buxotaz ocHOBHOTO MaTtepiaty. €IHICTE CyH0BOI MPAKTVKM Billirpae HamBayKVBY
Porb y 3abesredeHHi OJHAKOBOTO ITPaBO3aCTOCYBaHHs B aMiHICTPaTMBHOMY CYIOUVHC-
TBi, I1I0 CIIPVISIE IIPABOBiVl BU3HAYEHOCT] Ta Iiepei0auyBaHOCTi CTOCOBHO BUPIIIIEHHS KOH-
GIiKTHVIX CHTYaTTivi TS Y9aCHVIKIB CYIOBOTO TIPOIIECy.

3 mporo nipuBozy y BricroBKy Ne 11 (2008) KoHcysmbTaTMBHOI pazivi €BpOeVICHKIIX
CyZIiB 3a3HaveHo, 1110, BU3HAIOUV TTOBHOBYKEHHS Cy/JIi TIyMaulTy 3aKOH, CJTiI TTaM’ si-
TaTVI TAKOX i ITpO 00OB’SI30K Cy/I/1i CIIPVISITV FOPVIIMIUHIV BUSHAUEHOCT], afpKe I0pVIYHa
BV3HAUEHICTh TapaHTye Iepe0adyBaHiCTh 3MiCTy Ta 3aCTOCYBaHHS IOPVIVYHVIX HOPM,
CIIPVASTEOUV TVIM CaMVIM 3a0e3IIeUeHHIO BYICOKOSIKICHOI Cy/I0BOI crcTeMu [5].

Jesii HayKOBL, IOCTIDKYOUV ITATAHHS 3a0e3M1eYeHHs €THOCTI CyOBOI IIPaKTIKIA,
3 IOCYIIAHHSIM Ha pirtteHHs €Bpomnevicbkoro cyAy 3 pas oy (€CITT), 3a3HagaroTs,
ITIO BifICTYII Biff, TIpeTieNieHTHOI PaKTVIKW, SIK ITpaBuyio, BusHaeThest ECTUT mopyteHHs M
11. 1 c1. 6 KoHBeHIIiT 1Tpo 3aXVICT ITpaB JIEOIIVHY 71 OCHOBOTIONIOXKHVIX cBoOOT (KoHBeHTTis).
Burpirmyrouyt mraH s 1Tpo po30bkHiCTh y cymosin mpakTyati, CCIUT B inmmBinyamsHOMY
HIOPSIKY BCTAHOBJIIOE iCHYBaHHS HEBM3HAUEHOCT], OPiEHTYIOUNMCh Ha TPV KOMIIOHEHTVL:
1) w1 po3OLKHOCTI Y IIpaBO3aCTOCYBAHHI CYZIiB € iCTOTHVIMY Ta TPVBaJIVIMVL; 2) Uil HallioHa-
JIbHE 3aKOHOZIABCTBO 3a0e3rieuye MexaHi3M, 3IaTHVIV BUPIIIITH TaKi CyIiepedHocTi; 3) um
TaKi MexaHi3MI 3aCTOCOBYBaJIVICh Ta SIKOIO Miporo [6, c. 148].

B YkpaiHi 3aBHaHH: 3a0e3IIeueHHsT €HOCTI Cy/I0BOI IMPaKTVKYI Bi/ITOBITHO 110 3a-
kxoHy Ykpatau «[Ipo cymoycrpirt i craryc cymmis» Ta KAC Ykpairm, iHmmix mporiecyaib-
HVX KOJIeKCiB TIOKTTazTaeThest Ha Bepxosrmmt Cy.

TTpwrrim ortyiHORO BrtaeThest mymka [, 1. JTycrieHviKa, sIKivt 3a3Ha9mB, 1110, 3a0e3rTe-
ayroum e0Hicmb cydoboi npaximuku, BepxoBruti Cyo mae cmexumu 3a mum, wob He 6y1a 6uxoao-
ujera cama cyms docntyny 0o npabocyoost. 3asHaHHsM BepxosHoro Cymy, Ha JTyMKYy HayKOBLIS,
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€ BUpOOIIEeH s ITPaBOBOI TPayIMLIi, 3Ti/THO 3 SKOIO 56e3MOTVBHE, HeapryMeHTOBaHe BilICTyTI-
JIEHHS BiJT CBOTO X IIPaBOBOTO BYICHOBKY € HEMOIVBYM; I1e 3a0e3reunTs cTabUIBHICTb Cy-
TI0BOI ITpaKTVKM, aBTopuTeT Bepxosroro Cyzy, a oTxe, i cyioBoi Bl B 1iioMy [7].

BorrHOuac IpVHIMIT €THOCTI Cy0BOI ITPaKTHKY He € aGCOTIOTHVIM, OCKUTBKM B ITPO-
TWIEKHOMY BUITAZIKY i€ O3Ha4asIo O HEMOMIIVIBICTD BUITPaBUTH CyJOM CBOET BJIacHOI I10-
MWIKY, BUK/IVIKaHOT HEO[THAKOBVIM TIIyMa4deHHsIM HOPM ITpaBa Y 3B 513Ky 3 HEeUiTKICTIO 3a-
KOHY (HEeBiIITIOBiTHOCTI KpUTEPilo «sIKiCTh 3aKOHY»), 800 BUKTIOUaIO 6 MOXIIVBICTD JIVIHA-
MiYHOTO PO3BUTKY ITpaBa Ta CyCHUTEHVIX ITPaBOBiTHOCHH.

Hanpwiar, y cucteMi 3arajlbHOTO ITpaBa JOITYCKA€EThCs CKaCyBaHH:! IOTTepeTHixX
TiperiefieHTiB (overruling of precedent) i BBavka€eThbCsl, 1110 MpeliefIeHTy MOXKHa He CJTiyBaTy,
SIKIIIO: VIOTO MOXKITVBO BiIPi3HUTV 3 OIVIsIy Ha 3MiHy BiJHOCVIH Y CYCITUIECTBi 3 MOMEHTY
VIOTO IPWVIHSTTS YN SIKIIO 3MIHWIVICS BiIITIOBiIHI ITpaBOBi IpyHIVI; BiH OyB Bupilie-
HWVA per inicuriarn, TOOTO SIKITIO TPV TI0TO TIPVVIHSITTI 3 TIEBHVIX IIPVUVH He Gy 3aCToCo-
BaHi HaJIeXHi IIPVITVCY 3aKOHOJABCTBA UM TIpelleNleHTV abo BOHV OyI HelpaB/UTEHIM
BUTTyMaveHi; y pasi BU3HaHH:I VIOTO TaKVM, IO I IIrae CKaCyBaHHIO, SIKIIO Ha IMPaKTLH
BiH He i€ [8, c. 381-382].

3riTHo 3 OJIOXKeHHsIMM CT. cT. 37 Ta 45 3akoHy Ykpaiam «[Ipo cymoycrpin i craryc
cynmis» [2], Bermika ITastata BepxoHoro Cyy, SIK ITOCTIVIHO JTiFOUMVI KOJIeTiaIbHVVI OpraH
Bepxosroro Cyy, 3a0e3rieuye, 30KkpeMa, y BU3HAYEHMX 3aKOHOM BUITAIKaX 3/IiVICHEHHS
TIeperIsily CyZOBIX PillleHb Y KacalliviHOMY TIOPSIIIKY 3 METOFO 3a0e3IeYeHHsT OIHAKOBOTO
3aCTOCyBaHHs Cygamy HopM Iipasa. [Tpraomy simmosigso 10 4. 2 cr. 356 KAC Ykpaitm
[13], y mocrarosi Beymxoi Iastatvt Bepxosroro Cymy Mae MicTuTvics BKasiBKa IIpO Te, SIK
camMe TIOBVHHA 3aCTOCOBYBATVICSI HOpMa ITpaBa, i3 3aCTOCYBaHHSIM $SIKOI He TIOTOIIyITacs Ma-
JIaTa, ITI0 Tlepefasia CIipaBy Ha po3ris Bervikoi [asmatv Bepxosroro Cymy.

Tlonoxxerrsiv 4. 3-4 cT. 346 Ta 11. 8 Tlepeximryix nornoxens KAC Ykpainm [3] Bera-
HOBJIEHO, ITI0 Cy7, SIKMI Y CKJTaIi KOJIeTil Cy/IiB, TastaTi abo 00’ €MHaHOI ayTaTi pO3IIsyIac
CTIpaBy B KacaIlilfTHOMy TIOpPSJIKY, Tlepefia€ crpaBy Ha po3misy Bemmikoi INarmart, sKimo
Taka KoJlerisi (najiata, 00’ €/jHaHa I1ajIaTa) BBaka€e 3a HeOOXi/JHe BiICTYIITVI Bill BYCHOBKY
ITIOJIO 3aCTOCYBAHHS HOPMW ITpaBa B IIOIiOHIIX TIPaBOBiHOCVIHAX, BUK/IA/IEHOTO B paHilTie
yxBaJIeHOMY pittieHHi BepxosHoro Cy/iy B CkIazii KoJIerii cyziiB (Hasiatv, o0’ €qHaHoi I1a-
JIaTy) iHIIoro KacartirtHoro cymy; Bermikoi INarmatys; Bepxosraoro Cymy Ykpaian. ITpuriv
4. 1-2 ct. 346 KAC YKpalHu peryImoe cXoxy IpoIeAypy BiICTyITy I IIpaBOBVIX ITO3MITIVI,
cdopMoBaHVIX KOJIETisIMM Ta TTayTaTamy B Meskax KacariiriHoro afgMiHicTpaTBHOTO Cy/ly.

SIx 3a3Havac A. KoHoBas1oBa y cBOii1 cTatTi «CriBBiHOIIIEHHS IToBHOBakeHb Kaca-
IiTHOTO aMiHiCTpaTMBHOTO Cyfy Ta Bermikoi mastatvi Bepxosroro Cyzry 3a HOpMaMyt HO-
Boro KACY», Bermika ITastata fie sIk Cyz1 KacartiviHOI iHCTaHITii 3 MeTOO 3a0e3ITeueHHs Of-
HaKOBOTO 3aCTOCYBaHHsI HOPM ITpaBa KacallifIHVIMVI Cy/aMy, OCKUIbKM CIIpaBa Iiepesa-
€ThCs Ha po3ryayt, Beyikol ajiaTyt y BCiX BUTIaIKax, KOJIV I1ijT 3arpo3y Moske OyTu IiocTaB-
JIeHe OJTHAKOBe 3aCTOCyBaHHS HOPM ITpaBa KacarliitHMYL cyfamMi [9].

Orxe, BifICTYTI BT paHiIte cdOpMOBaHOI IIPaBOBOI PO3B'A3ye Ofpasy JIeKUIbKa 3a-
BJIaHB, 30KpeMa ITOB SI3aHIIX SIK i3 HeOOXITHICTIO BUITpaBITeHHS paHillle TOIYIIeHVIX TIOMVI-
JIOK y T/IyMaudeHHi HOpM IIpaBa, TaK i 3a0e3reueHHsM AVHAMIYHOTO PO3BUTKY IIpaBO3a-
CTOCYBaHHSI, y TOMY 9VICTIi 3 YPaxyBaHHSIM 3MiH, ITIO BiIOyIIVcs B CyCIIUIbHVIX BiTHOCVHAX,
y 3akoHOaBCTBi, ITpakTyai €CITT Tormo.
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Bomrovac mporiecyasteHi mvTaHHS BiACTYITy Bifl MpaBosoi nosuilii Bepxosroro Cy-
Ty, Tlepe[TyciM B aIMiHiCTpaTMBHOMY Cy[OUMHCTBI, HemocTaTHRO yperysmbobaHi KAC Yk-
paifam. 3okpema, y Kopiekci BifcyTHI HopMy, KOTpi O BM3HaYaIM IIi/ICTaBY, 3a HAsBHOCTI
SIKVIX JJOITYCKA€ThCs BIICTYTI BiT cdpOpMOBaHOI IIpaBOBOT ITO3MLIT, IOPSIIOK Ta HACIIIITKY Ta-
KOTO BiJICTYITY, CITOCI0 JToBEIIeHH:! ITHOTO 10 BiZloMa Cy/IiB HVDKYVX IHCTaHIIii Ta iH.

[esii mpoliecyaIbHO-IIpaBOBi acIIeKTV Bi/ICTYITy Bill ITpaBOBOT IO3VIIii Ha CbOTOHI
BXe cpopMOBaHi B CyJIOBiV ITPAKTIALL.

Tak cynps Berixoi INanati Bepxosroro Cymy B. YO. Ypkepird seepHyB yBary Ha Te,
IO aKTyaIbHVM Y KOHTEKCTi BU3HA4eHHs IT/ICTaB /I BiACTYITy Bifl ITPaBOBOI MO3MIIiT €
IIMTaHHS], 110 TaKe IOi0Hi ITpaBOBiTHOCHHNL. 3 1IbOTO ITPUBOJLY Y CBOEMY PillleHHi BUC/IO-
sroBascs BepxosHim Cyp Ykpainw, aste Bervika INastaTa fertio iHaxine 6aunThb curyattito,
BBaKAOYV], 1110 CJTIJT PO3PI3HATY ITOAIOHI 71 TOTOXHI ITpaBosimHocyHM [10].

Csoeto geproro B Oxpemirt mymrti cyamst Bermikoi Iasmatir Bepxosroro Cymy (tocta-
HoBa iz 8 srotoro 2018 poky y cripasi Ne 357 /3258 /16-11) 11, A. T'yzyiva poOuth HacTyTHI
BVICHOBKV: TIOZIiOHICTb IIPaBOB{THOCVH CJTi/ BCTAHOB/IIOBATV OIJHOYACHO 3a TPhOMA KpWTe-
pistvm (cy©’ exTHVIM, 00’ €KTHIM i, TaK OV MOBITV, 3MICTOBHVIM), TIPOTE HOMiOHICTB TIpaBo-
BiTHOCVIH, BIIsIBIeHa OTHOYACHO 3a TPOMa KPUTepPisiMi, MOJKe CBITIIITH, TIPO iX, YMOBHO
KaKyuw, TOTOXKHICTb (OIIHAKOBMIL BUJL Cy0 €KTiB, OTHAKOBWIT BUH, 00 €KTa 71 OIHAKOBI
IIpaBa Ta 000B s3KM 0710 Hboro) [11].

Y nocrarosax Bermikoi ITasatir Bepxosroro Cypy, 30kpeMa Bift 27 Gepestst 2018 poxy
B crrpasi Ne 910/17999/16 [12] ta Bin 11 kit 2018 poky B crrpasi Ne 910/12294/16 [13], mic-
TUTBCS THIXIM, 3TITHO 3 SKMM THOHiOHICTh IPaBOBITHOCKH O3HAYaAE, 30KpeMa, TOTOXHICTD
00 €KTa Ta ITpeMeTa IIPaBOBOTO PErYIIIOBAHHS, a TAKOXX YMOB 3aCTOCYBaHHSI IIPABOBVX HOPM
(Jacy, MictIs, TiICTaB BUHVIKHEHHS, TPVITMHEHHS Ta 3MiHV BiITTOB{THIIX IIPaBOBITHOCIH).

Y maroMy KOHTEKCTi TaKoXX BayKITVBO 3a3HaumTy, 1110 Bermika Iastata Bepxosroro Cymy
i1, yac posmsyy crrpasyt Ne 755/10947 /17 3poGvuta BYICHOBOK, BIITIOBITHO [0 SIKOTO I Yac
BUpIIIIEHHS TOTOXXHVIX CIIOPIB Ma€ BpaxoByBaTVICS CaMe OCTaHHSI [IpaBoBa ros3niis [14].

3'sIcoByrOUV ITMTAHHS ITPO Te, SIKMVI caMe Cy7, (CKiIaz, Cy/Ly) MoyKe iHITTifoBaTV BiACTyTI
Bi mpaBoBoi nosviii, Bermika ITastatir Bepxosroro Cyrly B ITOCTaHOBI Bift 27 JIViCTOMAIA
2019 poky B cripasi Ne 629/847 /15-k 3a3Haumia, 1110 00’ €/JHAHA ITayIaTa KacaliiHOIO Cy/Ly
MO>Ke BifICTYIIVITH BifT BUICHOBKY ITIOJIO 3aCTOCYBaHH:I HOpMV ITpaBa B IIOTiOHVIX ITPaBOBiTl-
HOCVHAaX, BUKJIa[IEHOTO paHilTie B yxBasleHOMY pirmreHHi BepxoHoro Cyy, y ckTai 1tiel
X 00 eHamoi Trastat [15].

TTpwrrim, sk ormimmye 3i 3micTy cr. cT. 328, 347 KAC YkpaiHy, iHiIifoBaTV IIATAHHS PO
BIZICTYTI BiIT TIpaBOBOI TTO3MIIi MOXKe BUKTIOUHO Bepxosrmmt Cyz, ToOTO cym meprItiof Ta
aTIeI IS TIHOL iHCTaHITI He MalOTh TaKVX ITOBHOBAa)KEHb.

HacryrHoro mmpaBoBoto 1pobireMoto, sika IToTpeOye po3B'I3aHHST B KOHTEKCTI ITHOTO
JIOCITDKEeHHs], € IIMTaHHs 1010 II/ICTaB, 3a HasBHOCTI SIKMX JIOITYCKAEThCS BIICTYII Bif
MpaBOBOI TTO3VALTI.

Tlepermycim crirt 3a3HauNTH, 1110, BifIoBiTHO 10 cTastol mpakTvky ECIUT ta Bermixol
INaratvt Bepxosroro Cyzy, BificTyI Birt paHiliie chopMoBaHOT IIpaBOBOI ITO3WITii ITOBUHEH
MaTy peayTbHe MiITPYHTS], ITPO ITIO0 MIeTHCs, 30KpeMa, y 11. 70 pimreHHs Bir 18 civrs 2001
poxy B cripaBi «Hermvern mipotn CrionygeHoro Kopomisersa» («Chapman v. the United
Kingdom», 3astBa Ne 27238/95) [16].
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Y ciipasax momo Pocit €CI T Takoxk HeogHOpPasoBO 3a3HauVB, IO BiICTYTIV BifT PVH-
LIMITY TIPaBOBOI BY3HAYEHOCTI BUITpaB/IaHi JIMIIle Y BUIlajKax HeoOXiHOCTi Ta ITpv oOcTaBy-
Hax icToTHOTO 11 HerlepeOOpHOro XapaxTepy (pileHHs y cripasi, «[ Tporierxo mpory Pocii»,
3asBa Ne 13151/04, 11. 26). 30KpeMa, BiICTYII Bill, IPVHIITY TIPaBOBOI BU3HAYeHOCT JIOITyC-
TUMWVI He B iHTepecax IIpaBoBOTO Iypy3MY, a 3 METOIO BUITPaB/IeHH:! «[TOMVWIKY, III0 Mae
dyHIamMeHTaIIbHe 3HAUeHHs [I51 Cy[0BOI crcTeMy» (piltieHHs B cripasi « CyTSDKHVK ITpOTH
Pocii», 3astBa Ne 8269/02, 11. 38) [17]. AHasoriusi BricHOBKM 3po0iteHi Bermikoro ITanaroro
Bepxosroro Cyy, Harmpuksiat, iz, vac posmsty crpasi Ne 823/378/16 [18;19].

Hayxosrsamu 3 15010 IIpVBOITY BUCIOBITFOIOTECS Pi3HI TOUKM 30pY.

Tax B. ITvporos 3a3Hadae, 1110 TificTaBaMy I BifICTYITy MOXKYTb OyTv BajIv Tioriepe-
ITHBOTO PiIlleHHs Y/ TPYIIN PillleHb (X Heed)eKTVIBHICTb, HesICHICTB, HeY3rofKeHiCTh, HeoO-
IPYHTOBaHICTh, He30a/IaHCOBAHICTE, IIOMVUIKOBICTB); 3MiHV CYCITUTEHOTO KOHTeKCTY [20].

B. B. ['oHUapoB BUCIOBIIOE IyMKY IIPO Te, 110 BiICTYII Bifl, IIOIlepeIHLO1 IPaBOBOL
TIO3VIT MOYKe MaTVI MiCIle Y BUITaJKy 3aCTOCYBaHH: qYHAMIUHOIO TIIyMaydeHHs, (yHKILi
SIKOTO TIOB'sI3aHi 3 BUITpaBJIeHHsIM ITOMVIIOK Ta Hey3rof[pKeHOCTi B OiIliviHiv iHTepripeTa-
11ji 1 3 eBOJIOLIIVIHIM T/TyMadeHHsIM Ta 3a0e3leueH M (PyHKIIOHAIBHOI cTabuteHOCTI Oc-
HOBHOTO 3aKOHY YW iHITIOrO [DKepeia rpasa [21, c. 181].

Amaiz cymgosoi mipakTviky Bermikoi ITastatir Bepxosroro Cymy mo3Bosisie BUOKpe-
MVITV HACTYTIHI, HayiOUTBIII ITOIIVpeHi TACTaBy IS BICTYITy Bif paHile cchopMoBaHOL
IpaBoBoi To3utiil Bepxosroro Cyy.

1. 3mina saxonooabemba (icuytoms Bunadiu, 3a axux 3mina 3axoHooabemba He dosbosie cyoy
00HO3HAYHO NpUmU 00 BUCHOBKY, W0 3MiHa cydoboi npakmuxu Moxauba bes Gidcmyny 6i0 paxiuie
cgpopmobaroi npaboboi nosuyii). Harmpyvixrtaz, Bermika INarata Bepxosroro Cymiy B mocTaHOBi
Biz1, 12 ;motoro 2019 poky y crrpasi Ne 826/7380/15 sincrymmvia Birt BYICHOBKY IIOZIO 3aCTO-
CyBaHH:1 HOPM IIpaBa y HOAiOHVIX BiTHOCVHAX, BUK/IAJIEHOIO B IIOCTaHOBax BepxoBHOIO
Cyny Vxpaiau Bift 16 sepectst 2015 poky y crpasi Ne 21-881a15, sinm 17 jwictonaga
2015 poky y crrpasi Ne 21-4371al5 Ta iH., r1po Te, 1110 Bimkomysasss [1/IB 3mivicHioeThCst
opraHoM [leprkaBHOI Ka3Ha4elChbKoi CTy>KOv YKpalHy 3 JOTpVIMAHHSM ITPOLIEy Pyl Ta Ha
ymoBax, BcraHosrleHnx ctaTTeto 200 ITK YVkpaitm ta Iopsimkom Ne 39, ockinmeky Ha Mo-
MeHT po3yrsizly wjel cripasy Benvikoro IastaToro Bepxosraoro Cymy BKazaHwvI Criocio 3axm-
CTy BU3HaHMI HeedpeKTVBHIM Ta TaKVM, 11O He IIPU3BOINUTB 0 IIOHOBJIEHH: IOpPYIIe-
HOTO ITpaBa IVTaTHVIKa ITofIaTKiB. CTaHOM Ha CHOTOJTHI CY/IV ByKe 3aCTOCYBaJIV ITFO TIO3MITI0
IIpv BUpileHHi cripas 1o cyTi GibIe 130 pasis [22].

2. Yx6anerns pivienns Koncmumyyivnum Cyoom YVipainu.

Tax Bermixa Iastata Bepxosroro Cypiy B riocraHoBi Bift, 6 yroToro 2019 poxy B cripasi
Ne 522/2738/17 niviiivta BUCHOBKY PO HasIBHICTb ITZICTaB IS Bi/ICTYIIy Bill IIpaBOBOTO
BUCHOBKY BepxoBHoro Cyzy YKpaiHy, BUKIIafIeHOTO B IIOCTaHOBI IThoT0 cyy Birt 10 Gepe-
31 2015 poky B cripasi Ne 21-70a15, 3 orsiy Ha yxsasteHHs pimmeHHsT KoHCTUTYTIiVTHOTO
Cyny Ykpairm B 13 Tpasrst 2015 poky Ne 4-prr/ 2015 1110710 TIepesTiKy IIOMICSIHVIX JT0f1a-
TKOBVIX BUZIB I'POITIOBOTO 3a0e3IIe9eHH], SIKi € MiTICTaBOO IS ITepepaxXyHKYy ITeHCiVI BiViCh-
KOBOCITy>KOOBITiB. CTaHOM Ha CBOTOMIHI CyZIM BXXe 3aCTOCYBaIi ITHO TIO3VINIO TPV BUPi-
IreHHi crrpaB 110 cyTi 6teimre 1 000 pasis [23].

3. Heuimxicmio 3akony (HeBionoBionocnti kpumepiio «aKicimb 3akOHY»), ujo npusbeo 00 pis-
HO20 MAYMAHEHHAM CY0amu (KoAe2iaMU, Nalamamu) Hopm npaba.
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TTpvrdoMy BapTO 3ayBaXKWUTH, 1110 HEOHAKOBICTh Y IIpaBO3acTOCyBaHHI MoXe OyTv
00yMoBJTeHa Pi3HOIO MPaKTMKOIO IPaBO3acTOCYBaHHsI CY/IiB Pi3HVIX IOPUCAVKILV (IaiaT
Ta KOJIeTiVi y MeXKax Cy/ly OIIHi€l IOpMCIMKIIii) Yepe3 HeuiTKICTh 3aKOHY (HeBi/IoBiqHOCTI
KPUTepIIo «sIKiCTh 3aKOHY»). OHI€I0 3 OCHOBHVX IIPUUVH HM3bKOI SIKOCTi 3aKOHY € 37iVic-
HeHH:1 By3bKOI'PYITOBOTO Ta I103aIpaBoBOro JIOOiFOBaHHS ITiJT Yac 3aKOHOTBOPYOIO IIpO-
1Iecy Ha KOpVCh OKpeMVIX IPVBaTHIIX iHTepeciB, y pesyJIbTaTi 4oro 3aKOH IOUMHAE Billo-
OpakaTy He CTUIbKM 3arayIbHi iHTepecys, CKiTbKM iHTepecyt oKpeMyx rpyn [24].

Y craivt mpaxTviti €CITUT mOHATTS «SIKIiCTh 3aKOHY» O3Havae, 1110 HallioHaJIbHe 3a-
KOHOJIABCTBO IIOBMHHE Oy JIOCTYTIHVM i Ilepefi0adyBaHM, TOOTO BU3HAYATH JJOCTAaTHEO
4iTKi TI0JI0)KeHH:T, aOv JIaTvi JTFOJIsIM ajleKBaTHY BKa3iBKy III0JI0 OOCTaBVIH V1 YMOB, 3a SIKVX
Jlep>kaBHi OpraHy MaroTh IPaBO BXXMBATV 3aXO/iB, IO BIUIMHYTL Ha KOHBEHIIiVIHI ITpaBa
1vx yoptevt (mvs. mutatis mutandis pimmenss €CITT y crpasi «C. k. Ta immmi nporm Bor-
rapii» [«C. G. and Others v. Bulgaria»], 3astsa No 1365/07, 11. 39, y cripasi «Orexcarzp Bo-
JIKOB IIpOTV YKpaiHm», 3asa Ne 21722/11, 11 170) [25].

4. Bunecenns piwienns, €CIUI, BucroBiu sikoeo Marons byimu GpaxoBani HAYioHaLsHUMU CYOAMU.

Gt 3a3HaUMTY, 110 BKA3aHa ITiJIcTaBa BifICTYITy IlepefTyciM IPYHTY€EThCS Ha KOHCTY-
TYLITHOMY IPVHIINIT BEPXOBEHCTBa ITPaBa, SIKMVI Cy/l 3aCTOCOBYE 3 ypaxyBaHHSM CyOBOT
npaxtvkv €CITT (4. 2 ct. 6 KAC Ykpaiun). Binnosinso, rperienenTHa mpakTvika €CIUT
IIO/I0 TIIyMaydeHH:1 HopM KOHBeHIIjl, 1110 3yMOBIIIOe po3IIMpeHH: cdepy 3aCTOCYBaHHS B
VkpaiHi Takmx IPVHIINIIB, K «HAJIeKHOTO YPsAIyBaHHS», «MUPHOTO BOJIOIIHHA Mavi-
HOM», «3aXVICTy 3aKOHHVIX O4iKyBaHB», «ITPaBOBOI BU3HAUeHOCTi», BUK/IVIKAaE€ HeOOXiTHICT
Y 3MiHi JOKTPVIHAJTEHVIX Ti/IXO/IiB 1O ITMTaHHA KOHCTUTYIIVHIX FapaHTill pealisaliii mpas
JIFOIIVIHAL

3okpeMma, y riocraHosi Bir, 20 Tpasrs 2020 poky y crpasi Ne 815/1226/18 Beymxa
INasata Bepxosroro Cymy 3asHauvuia, 1110, iHilTifoF0uM IIMTaHHA BifICTYIIy, Cy[l BpaxyBaB
Take: 3 OIVIsTy Ha Te 1110 KoHCTUTYy1I1is YKpaity MiCTUTh He TiTbK/ HOpMY ITPSIMOI 71i, aJie
VI IPVIHIIVIIV Ta IHHOCTI, a TaKOXX ypaxOByIOuM Te, IO CyJI IIOBVHEH, y HepIIly Yepry,
3axMINaTV KOHCTUTYIIiVIHI IIpaBa Ta CBOOOIY 0cOOV TPV BUHVIKHEHHI CHTYalljl, 3a SIKOi 110~
TpibHO BMOMpaTy IIpiopuTeT (By3bKa iHTepIIpeTariis HOpMY, IO IIPV3BOIUTB JI0 OHOTO
pesysibTaTy, ab0 po3IIMpeHe TIyMadeHHs, 110 TSTHe 32 COO0F0 OUIbIIT epeKTMBHV 3aXVICT
KOHCTUTYIVIHVIX ITpaB i cBOOOLT), BapTO poOWMTI BMOIp Ha KOPYCTh OCTAHHBOI'O, BPaXOBY-
04V TAKOXK JIOTPVIMaHHsI OasIaHCy CyCIIBHYX Ta IIpVIBaTHYIX iHTepeciB [26].

5. 3minu, ujo 6iobyauics 6 npaBoposyminHi.

Taxi 3miHM MOXyTH OyTi 3yMoBIIeHi: 1) posimpeHHsM cdepyt 3aCTOCYBaHHS I1€B-
HOTO IIPVHIVILY; 2) 3MiHOIO JJOKTPMHAIIBHYIX ITIXOIIB 40 BUPIIIIEHHs CKIIaHVIX ITINTaHb
y TeBHVIX cpepax CyCIIiT-HO-YIPaBiHCHKIX BiTHOCKH; 3) HASBHICTIO 3arpO3/ HAIOHATTb-
Hivi Gesriertj; 4) sMiHamMy1 y (PiHAHCOBVIX MOXIIMBOCTSIX JIEPKaBUA.

BkaszaHa I1ificTaBa IIeBHVIM YVHOM I10B’s13aHa i3 IHoIepeTHboI0. SIK 3a3HaurUIa 3 11bOr0
npvsody Bermixa Ilanara Bepxosroro Cypy y coiit moctanosi Bif, 30 ciurs 2019 poky B
crpasi Ne 876,/5312/17, 3a nieBHyx 0OCTaBVH BiACTYII Il IIOIIEPEJTHIX ITPaBOBVIX TIO3VLIIV
Cy/ly KacariviHOT iHCTaHIIii y3rOfKYEThCH 3 YKe YCTayIleHM, BUPOOIIeHVM Y IIpaBi IyBiTTi-
3aLIVIHVIM IIXOIOM, 3TiTHO 3 sikviM « Truth or stability - truth is preferable» (Iipvi KOHKYpeHIi
MDX IIpaBIyBIM i cTaOUIbHVIM IPIOPUTET BapTO BifaBaTyi IepIIoMY). 3MiHa IIPOTSAIOM
OCTaHHIX POKIB y IIPaBO3aCcTOCYBaHHI Cy/laMy II0JIO)KeHb 3aKOHOJIABCTBA, sIKe JeTasli3ye
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TIOPSYIOK peaytizarlil 0co00r0 KOHCTUTYLIIMHOTO IpaBa Ha COIayIbHMIT 3aXVICT, TIOB'si3aHa,
30KpeMa, 3 Tio3utiieto Bermikoi [Tastatys, 1110 BCIOBIIeHa B HMBLI pittieHs [27].

B oxpewmin gymrti cynpst Bermxoi TTannatir Bepxosroro Cypy B. 1O. Ypkesira momo
riocratosy Bt 12 wepsHst 2018 poky y cripasi Ne 823/378 /16 Taxox 3a3HaumB, 1110, Bifl-
CTYTIArOYV BiJT BVICHOBKY ITIO/IO 3aCTOCYBaHH: IopyayaHoi HopMi, Berika Ilaniata Bepxo-
BHOTO CyJ1y MOXe IIUIIXOM OYKBaIbHOTO, 3BY>KYBa/IbHOTO Ul PO3IIMPIOBAIGHOTO TIIyMa-
YeHHs BiIITOBi/THOI HOpMM a0 TIOBHICTIO BiIMOBWTVICS Biff, 1i BUCHOBKY Ha KOPWCTb iH-
111010, a00 KOHKPETV3yBaTV IIOTIepeJTHIVI BYICHOBOK, 3aCTOCYBaBIIIV HayleXKHi CriocoOv TiTy-
MaveHHST FOpVIMIHMX HOpM [28].

OpaviM i3 IpobsIeMHVIX IATaHB Y JOCTKYBaHiV cdepi € BU3HaYeHHs Jacy, 3 SKOTo
BIZICTYTI Biff, IIpaBOBOY MO3WIIi{ Ma€ 3aCTOCOBYBATVICS CyaMM. 3 IHOT0 ITPVBOLLY CJTifT, 3ayBa-
JKWTW, 110, 3a 3aTa/IHVIM IIPaBYUIOM, HOBa ITpaBOBa IO3VILIis 3aCTOCOBYETHCS CyIaM ITifT Yac
PO3ITISIY CITpaB, TIPOBAKEHHS Y SIKVIX BIIKPWTO TTCIIs (POpMYITFOBAHE: TIEBHOT ITPaBOBOL
nio3vri. BomHouac, sik 3a3Haunvia Bermika Iasata Bepxosroro Cyziy B IIOCTaHOBi Bif1 28 Oe-
pestst 2019 poxy y crrpasi No 11-585carl8, y BUHATKOBVIX CUTYaIIisIX, BUPIITyIOUV TOJIOBHe
3aB/IaHHSM aIMiHICTPaTMBHOIO CYZIOUMHCTBA, Cyl alfeJIIIiHOI Ta KacallifTHol iHCTaHIIl,
HaBIBIIV HAJIEXXHI MOTVBY, MOXKe 3aCTOCYBaTH B iHTepecax Mo3vBava MO3VILIHO, 5Ka 3 BV
JIaCs Ha MOMEHT BUPIITIEHHSI CIIPaBy BXe B IIPOLIECi BIIITOBITHOIO ocKapykeHHsI [29].

IITe onHiero MPo6IeMOFO B ITPaBOBOMY Pery/IOBaHHI 3a0e31eueHHs €HOCTI CyIOBOI
TIPaKTVIKV Ta TPOIIeNy Py BiICTYIy Bif paHiIe cdopMOBaHOI IpaBOBOT TIO3NIIil, € Te, III0
KAC Ykpairv He BU3HAYeHO TIOPSTIKY IOBEIIEHH: TAaKOTO BIZICTYITY 710 BiHOMa iHITIVIX Cy/IiB.

V cBoin crarti «Hosi mipxomy Bermkoi Iaatit Bepxosroro Cysy o 3abesreueHHs
enocTi cyaosoi npaxTykm» O. P. KibeHko cripasemBo 35epTac yBary Ha Te, 10 €JHICTb
CyZIOBO1 IIpaKTVIKV Mae Oy 3abe3rieteHa, cepert iHITIOrO, (pikcarti€to BiflcTyTIiB Bif ITpaBo-
BVIX TIO3VITiV1; TIOCTYTI0BO Bermika I'lastaTa cdopmyrroBasia HacTyTIHe IIpaBvyIo: SIKITIO Bill-
OyBCsI BIZICTYII BiJT TIEBHOI ITPaBOBOI IIO3MILIiI, sIKa MiCTVUIACS B iHINIOMY pirrieHHi Bepxos-
Horo Cy/iy, To 000B'SI3K0BO IIPO Iie 3a3HAYAETHCS B TEKCTI PillleHHs]; IIPUTIM MaroTh Oy Tu
HaBeJIeHi BaroMi apryMeHTH III0/10 HeoOXiHOoCTi Takoro Bifcryry [30].

®Pakrvaao TporonyeThest AgornosaMT CIPCP vy dacTiHi moctaHoB BepxosHOro
Cyny MOKa3HMKOM «HasIBHICTb BiICTYITy>» i3 TaKVM BapiaHTaMy 3aITOBHEHHSI: «BiIOMOC-
Teit HeMae» a00, 32 HAsIBHOCTI BiIIIOBITHOI iHOpMAITii — «1aTa yXBaJIeHHs [IOCTAaHOBM (Y
SIKiVI Cy/, BIICTYTIVB BiIT paHiIIle BUC/IOBIEHOI IIPaBOBO] ITO3WITiT), HOMe] CITpaBy».

BucaoBkm. OTXe, HeBiIl eMHOFO CKJTafJ0BOIO IIPVHIVITY BEPXOBEHCTBa ITpaBa € TIpYi-
HITVII TPaBOBOI BY3HAUeHOCTI, KV, KPiM iHITIOT0, O3Hada€ CTabiTBHICTB Ta €THICTE CyTIo-
BOI ITPAKTMKM, MOXJIMBICTB BifICTYIIy Cy/IOM BifJ CBO€E] ITOIIepeTHEO1 TIO3VLIi JIVILIe 3a Has-
BHOCTi BarOMVX ITJICTaB; e/IeMeHTOM ITpaBOBOi BM3HAYEHOCTI € IMPVHIINII €HOCTI CYI0BOL
IIPaKTVIKV, SIKVVI TIOJIsATa€ B 3a0e3I1edeHHi 0THAKOBOTO IIPaBO3acTOCyBAHHS B CY/IOUMHCTBI,
ITIO CIIpVIsIE Tlepe0atyBaHOCTI ITIO/I0 BUPIITIEHHS KOH(ITIKTHVIX CUTYAIIiV I yIacHVIKIB
CYZIOBOTO ITPOLIECY.

TTpymEmym eaHOCTi CyIoBOI IPaKTVIKM He Ma€ abCOJTFOTHOTO XapaKTepy, OCKITBKV
IIpoliecyasIbHMM 3aKoHofaBcTBoM Beymika Iastata Bepxosroro Cyjy, 06 eqHana najiaTa,
nastatvi Bepxosroro Cyjty HajiileHi BUMK/IIOYHVMY ITOBHOBa)KEHHSAMV Y BCTAHOBJIEHOMY
TIOPSIIKY BifICTYIIATH Bill paHilre cpopMOBaHOI ITPaBOBOI TIO3MIII 3 OISy Ha Te, IO B
IIPOTWIKHOMY BUIIJIKY 11ie O3HauaI0 O HeMOXUIMBICTD BUIIPAB/IEHHS CY/IOM CBOET Bylac-
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HOI TIOMWIKV, BUK/IVKAHOI HEYiTKICTIO 3aKOHY (HEBi/IIOBITHOCTI KpUTepilo «sKiCTh 3a-
KOHY>»), 110 ITPV3B€JIO JI0 HEO[THAKOBOTO T/TyMadeHH: HOPM ITpaBa, a00 BUK/TIoUasIo 6 Mo-
KIVIBICTB AVIHAMIYHOTO PO3BUTKY CYCIUTBHIX ITPaBOBI/THOCVH Ta ITpaBa; 3a ITeBHIX 00CTa-
BVIH BiICTYTI i1, TOTepe/THIX ITPaBOBVIX MO3MIIiVI Cy Ty KacallilTHOI iHCTaHIIil y3rO/Ky€ThCs
3 y>Ke yCTaJIeHVM, BUpOOIeHMM Y IIpaBi IMBUTI3aI[iHVIM MiIIXOI0M, 3TiTHO 3 skvM «Truth
or stability - truth is preferable» (1mpy KOHKYpPeHIIii MDK ITpaBAVIBYM i cTaOUTBHMM ITpiopyTeT
BapTO Bi/IJIaBaTV IIEPIIIOMY).

7151 y3rofkeH s ITPVHIVITY IIPaBOBOI BU3HAUEHOCTI Ta KOHIIENTY «KVMBOTO ITpaBa»
B pimennsx €CITT ta Bermkoi Iaatv Bepxosroro Cypty cdopmyBasiacst cTajia IIpak-
TVIKa, BIITIOBIITHO JI0 SIKO1 BiJICTYTI Bif ITpaBOBO{ O3V TOBVHEH MaTV TUTGKV BaroMi ITiji-
CTaBVi, peaJTbHe IATPYHTs], TOOTO Cy/1 He ITOBVHEH BiJICTYIIaTV Bifl ITOIIepeJTHiX pillleHb 3a
BiZICYTHOCTI HaJIeXHOI /I ITbOTO ITiZICTaBY Ta 3 METOIO BUITPaBJIeHHs JIVIIIe TVX Heys3ro-
IDKEHOCTeV! (TTOMIIOK), IO MAFOTh (PyHIaMeHTasTbHe 3Ha9eHHS [T CYIOBOI CHICTEMVAL

OOrpyHTOBaHVIMI ITiZICTaBaMV IS BIACTYIIY Bizl y>Ke cdhOpMOBaHOI IIPaBOBOI IT03M-
11t Bepxosroro Cyzy e: 1) 3miHa 3aKOHOIABCTBA (iCHYFOTh BUTTAIIKI, 3a SIKVIX 3MiHa 3aKo-
HOZIABCTBa He JI03BOJIsIE Cy7ly OHO3HAYHO IPVITY 10 BUCHOBKY, ITIO 3MiHa CyZIOBOI ITpaK-
TUIKV MOXJTVBa Oe3 BiLICTYIy BT paHilite cpOpMOBaHOI IIPaBOBOI TIO3MLIiL); 2) YXBaJIeHHS
pimenrst Koacrnryriiviymv Cynom Yipaiay; 3) HeWiTKICTh 3aKOHY (HeBiITIOBiTHOCTI Kpyi-
Tepifo «SIKiCTh 3aKOHY»), ITI0 TTPV3BEIIO 710 Pi3HOTO TIIyMadeHHsIM CyZlaMi (TTajlaTaMy, KO-
JlerisiMy) HOpM IipaBa; 4) BuHeceHHs pirtterHst €CI T, BUCHOBKM SIKOTO MaroTh OyTv Bpa-
XOBaHi HaIiOHAJTEHVIMM CyHAaMy; 5) 3MiHV B ITPaBOPO3yMiHHI, 3yMOBJIeH] pO3IIVPeHHIM
cdepyt 3acTOCYBaHHST TIEBHOTO TTPVHIIMITY; 3MiHOIO HOKTPMHAIBHVIX THAXOMIB A0 BUpi-
IIEeHHsT CKITaHVIX TIMTaHb Y TTeBHVIX cdpepax CYCITiTBHO-YITPaBIIHCHKIIX BiJHOCVIH; HasiB-
HICTIO 3arpo3¥ HallioHaJTEHIVT Oe3Telti; 3MiHamMM y (piHaHCOBIVIX MOYKIIVIBOCTSIX A€PIKaBA

Ceper 11pobrIeMHIX IMTaHb peryJIoOBaHHS BiZICTYITy Bill IIpaBOBOI I103uLIii BepxoB-
soro Cyny otz Brokpemmty Te, 1110 B KAC Ykpaitm BincyTHi HopMu, siki 6 Gesriocepert-
HBO B/3HAYaIIV ITiJICTaBV, 3a HasIBHOCTI SIKVX JOITYCKa€ThCA BITICTYTI BifT cpOpMOBaHO1 ITpa-
BOBOI [O3MILi, HOPSIIOK Ta HACIIIKM TAKOTO BiZICTYILY, CII0CiO BiCTYIly, BUSHAUeHHS Yacy,
3 SIKOTO BiZICTYTI Bif ITPaBOBOI ITO3WITii Ma€ 3aCTOCOBYBATVICS CyIIAMI, CTIOCIO JTOBETTeHHS Bifl-
CTYITy JIO BifOMa Cy/IiB HVDKYVX iHCTaHIIV Ta iH.
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Bepnasiok S1. A,

TIOKTOP IOPVIIeCKIX HayK,

3aCTy KeHHBIV FOPVICT YKpanHbI,

mpodeccop KadeTpsl KOHCTUTYIIVIOHHOTO

VI MEeKTyHAPOIHOTO IIpaBa

TaBprIdecKoro HaIMOHaJTEHOTO YHVBEPCHTETa
vivenn B. V1. Bepnapackoro

(r. Kutes, Yxpanra)

OCOBEHHOCTM OBECTIEYEHVISI EDVTHCTBA C}’)],EBHOVI INIPAKTUKN N
OTCTYIUIEHMA OT ITPABOBBIX ITO3MILIVV BEPXOBHOI'O CYJA
(HA ITPVIMEPE PEIITEHVIS ITYBJIMYHO-IIPABOBBIX CITOPOB)

B crarbe mccieTyroTest TeOpeTHKO-IIpaBoBbIe BOIPOCH 0becrieueH s ey HCTBa Cyae0HO
TIPaKTVKV VI OTCTYTUTEHVIe OT TIPaBOBBIX TIOSVIIVIT Ha TTpVIMepe peTieHVist 1Ty O/ aHO-TIPaBOBBIX
criopos. Ha ocHoBaHVIV aHam3a MeXXTyHapOIHBIX T HAllVIOHATTEHBIX ITPABOBBIX aKTOB OITperie-
JIEHO MeCTO eJIMHCTBA Cy/1e0HOV ITPaKTVIK B CVYICTEME OCHOBHBIX MEK/TyHAPOIIHBIX Y KOHCTUTY-
IIVIOHHBIX TPVHI IO, OBOCHOBAHO, UTO TIPVHITVIT €IIVHCTBA CyIe0HOVI IIPaKTVIKVA He SBIISeTCsT
abCOIOTHBIM; VICCTIEIOBAHO TIOHATHE 11 3HAYeHVe OTCTYIUIeHsI OT IIpaBoBbIX mosuiyt. CricTe-
MaTV3MPOBaHEI OCHOBAHVISI OTCTYTUIEHVISI OT ITPABOBBIX TTO3MITVVE Ha OCHOBaHWVI aHa/Ti3a Cyyie-
OHOVI IIPAKTVKM B ITyO/IUHO-ITPABOBBIX CIIOPaX.

Kirouessle c10Ba: cynebHast IIpaKTIKa, obecriedeHVie eVHCTBa, OTCTYIUIEHVIE, TIPaBo-
Bble TIO3VIIMA, ITy OV 9HO-TIPaBOBOVA CTIOP.
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PECULIARITIES OF ENSURING THE UNITY OF JUDICIAL PRACTICE AND
DEVIATION FROM THE LEGAL POSITIONS OF THE SUPREME COURT
(ON THE EXAMPLE OF RESOLUTION OF PUBLIC LEGAL DISPUTES)

The article examines the theoretical and legal issues of ensuring the unity of judicial practice
and the procedure for deviating from legal positions on the example of resolving public law
disputes. An analysis of international and national legal acts, as well as the case law of the
European Court of Human Rights and national case law and approaches to understanding the
concept and meaning of the principle of unity of case law in the system of fundamental
international and constitutional principles.

It is substantiated that the principle of unity of judicial practice is not absolute, as the
legislation of Ukraine and the constant practice of the European Court of Human Rights allow in
exceptional cases to deviate from the previously formulated case law.

The concept and significance of the institution of deviation from legal positions are studied
and the main features of this institution are outlined. The grounds for deviation from legal
positions are systematized on the basis of the analysis of judicial practice in public law disputes.
Itis established that reasonable grounds for deviation from the already formed legal position may
be: change of legislation (there are cases in which change of legislation does not allow the court
to unequivocally conclude that change of judicial practice is possible without deviation from
practice); ruling by the Constitutional Court of Ukraine; courts make a mistake in interpreting
legal norms; passing a decision of the European Court of Human Rights, the conclusions of which
must be taken into account by the national courts of Ukraine; changes in legal understanding.

Some shortcomings of the legislation in the field of regulation of deviation from legal
positions are identified. It is established that the Code of Administrative Procedure of Ukraine
does not contain norms that would determine the grounds on which a deviation from the existing
legal position is allowed, the procedure and consequences of such a deviation, the method of
bringing this to the notice of lower courts, etc. Taking into account the analysis of scientific
approaches, proposals for improving procedural legislation have been developed.

Keywords: judicial practice, ensuring unity, retreat, legal positions, public law dispute.
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