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NMEPENIK CKOPOYEHb

BepxoBHuit Cya 06'egHaHux LLUTaTiB Amepukn — BC
OLLA

EBponeicbkuin cya 3 npaB MtoanHKM — CTpachypcbKuii
Cygm, €CIMN

3aKoH «[1po KoHcTuTyuinHnin Cya YKpaiHn» — 3aK0H
«[1po KC», 3akoH «[1po KoHcTuTyuinHuia Cyay

KOHBEHLS NpO 3aXMCT NpaB NOAMHM Ta 3aCafHNYMX
cB0o60/ 1950 poky — EKT1JT, KoHBeHLis

KoHcTutyuinunin Cya Ykpaiun — KoHcTtuTyuinHuin Cya,
KC

KoHcTutyuia YkparHu Big 28.06.1996 — KoHcTutyuis,
3acagHunynit 3aKoH



KoHctutyuiithuin Cyn YkpaiHu, 3acigatoum Konerieo
cynAis Benukol nanatu, 4o cknagy SKol BXOAATD:

[epacumeHko Bnagucnae  (ronoBa  3acifaHHs,
nono.igay),

Anbbykepk ge MMiHTy Mayny,
bapak AapoH,

Nopp biHrem Tomac,
["'onmc OniBep BeHaenn monoAaLLmi,
[apruubkui Nex,

Nopga leiin Bperaa,
[iHs6epr Py,

3imene IHeTa,

Kapfo3o beHakaMiH,
KacceH PeHe,

Nimbax t0Ta,

Mapuwann L>oH,
Hyccoeprep AHrenika,
O'nipi Lnodpa,

[Mo3Hep Pivapa,

Ckanig AHTOHIH,

LLlaino AHapald,

PO3rNfgHyNa Ha NnieHapHOMY 3acifaHHi cnpasy LWoao
HafaHHA  OQiUiAHOro  TaymaveHHs ctaTti 1512
KoHCTuTyLil Ta

yCTaHOBMUNA:

BCTYN

[lpaBOBE MWTaHHA, MOPYyLIeHe Y Ui cnpasi nepej
YKPAIHCbKUM OpPraHoM KOHCTUTYLIAHOI HOPUCAMKLIT,



CTOCYETbCA MOTPe6U HafaHHs  KOHCTUTYUINHUM
CyaoM  oQiuinHoro  TnymauveHHs  cratTi 1512
3acajH14yoro 3aKoHy, 3rigHo 3 Ko

COILIEHHS]  T@  BUCHOBKY, — YXBAJIEHI
KoHetutyyminum — Cyfgom — Ykpaiky, e
000B S3KOBUMY, — OCTATOYHUMYU 1 HE
MOXYTb 6)/TH OCKAPKEH/».

KC MycuTb Haragat, WO [OCWUTb TpuBanuii 4ac
(noHap 20 pokiB) Mif Yac CTaHOBNEHHS YKpaIHCbKO!
OepxaBu AK  KOHCTWUTYUiIMHOI gemMokpatii B i
3acafHn4omMy 3aKoHi MicTinacs Hopma npo Te, wwo (1)
3 NuUTaHb, AKi CTOCYKTbCH PO3rnifgy cnpae npo
BiANOBiAHICTb  KOHCTUTYUil  (KOHCTUTYLIAHICTD)
3aKOHIB Ta IHWWX NpaBoBMX akTiB HalioHanbHOI
(BepxoBHoi) Pagy; akTiB Npe3anaeHTa, akTie KabiHeTy
MiHicTpiB, NnpaBoBKX aKTiB HalioHanbHoi (BepxoBHO)
Pagu ABTOHOMHOI Pecny6nikn Kpum, (2) a Takox
0A0 OQIUIMHOrO TnymauveHHs KoHcTuTyuil Ta
3akKOHIB KOHCTUTYUInHKIA Cy L yXBantoe pilleHHd, sKi €
060B'AI3KOBUMM 10 BUKOHAHHS Ha TEPUTOPIT YKPaiHu,
OCTATOYHMMM Ta HE MOXYTb OyTW OCKapXeHi
[cTatTa 150(2) 3acagHuyoro 3akoHy B peaakuil,
YMHHIl 3 28.06.1996 no 29.09.2016].

[Mpote 3akoH Big 02.06.2076 N2 1401-VIIl «[1po
BHECEHHS 3MiH A0 KoHCTUTYLI» (1L0A0 npaBocyaas)
(HabyB unHHoCTi 30.09.2016) KOHLENTYaNbHO 3MIHNB
apXiTeKTOHIKY — nobyaoBu — CyfoBOI  Bnaau, 3
KOMMO3WUIMHOI  MOfeni  sKol  6yB  BUIYYEHUN
KoHCTUTYuinHMI Cya, @ TakoX MOAWQIKYBaB MEBHI
npunuck Posginy Xl 3acagHuyoro 3akoHy. Y HOBIl
pepakuil 3ragaHoro Posginy KoHcTtuTyuil 3acaga
npoLecyanbHol HesanexHocTi KoHeTuTyuinHoro Cyay
Tenep BTineHa y npunuci cTatTi 1512 3acagHu4oro
3aKOHY, 3riAHO 3 AKOK, AK MW BXE 3a3HaunIn BULLe,
pilleHHa  Ta  BWUCHOBKKM,  yxBaneHi KC, e
060B'A3KOBUMM, OCTATOUYHUMK & HE MOXYTb Oy
OCKapXeHi.

OTXe, KOHCTUTYLieAaBeLb Y Ha3BaHin HOPMI, OKpIM
TOro, Wo Ao nepeniky akTiB KC, Aki € 0CTaTOuHUMMU,
060B'A3KOBUMM Ta HE MOXYTb 6YTW OCKapXeHi, 10aB



BucHoBkM KC, WO BIH 1X YyXBaMtoe 3 MNUTaHb
MPEBEHTUBHOIO KOHCTUTYLIMHOTO KOHTPOIO LWOAO
3aKOHOMPOEKTIB MPO BHECEHHA 3MiH A0 KOHCTUTYLT,
BMKOPMCTaB Mif 4ac KOHCTpYKBaHHA BIiAMNOBIAHOI
HOPMM e W CWUHTarMy «pilleHHd, YXBaleHi
KoHCTuTyuitHM CyfoM YKpaiHuy, aka, Ha BiAMIHY Bif
(QOPMY/IOBAHHSA,  BMKOPWUCTAHOTO Y  MEPBUHHIA
pefakuil KOHCTUTYLIT, BXe He MICTUTb (OPMasbHOro
3B'I3KY 3 KOJIOM MUTaHb, 3a Hacligkamu posrnsaay
akmx KoHctuTyuinHnie Cyn yxBanoe akt B QOpMi
DiLLEHHS.

| came 3 Orngay Ha 3asHauveHi  TeKcTyasbHi
TpaHchopMaLlil  KOHCTUTYLIAHOI  (OPMYNIL  LLOAO
nepeniky akTi, Aki yxsantoe KC, 2019 poky cy6'ekT
npaBa Ha KOHCTUTYUiHE nofaHHa — 49 HapogHuX
AenyTarTiB YKparHu — nopyLvs nepes
KoHCcTuTyuinHnM Cygom NuTaHHe Wwoao HagaHHsg KC
odiliiHOro  TAymayeHHs npunucy cTaTTi 15712
KoHcTuTyuil (y pegakuii 3akoHy Big 02.06.2016
NS 14071-VIII).

3adBHUKM MNPOCATb HafgaT OQiliiHe TayMaveHHs
npunucy cTaTTi 1512 3acagHU4oro YKpalHCbKOro
3aKOHYy B KOHTEKCTI TOro «fKi came pilleHHS
KoHcTuTyuinHoro Cyay He MOXYTb 6YTW OCKapXeEHi:
Oyab-AKi pilleHHs, WO X yxBanoe KOHCTUTYLiAHWIA
Cyn YKpalHu Ha CBOIX 3acifjaHHsX, 30Kpema y GopMi
NOCTAHOB Ha CrewUisifibHUX MAEHApHWUX 3acigaHHsX,
30Kpema, 3 nUTaHb 06paHHS ["onoBw
KoHctutyuintHoro  Cyay, HagaHHs  3roguM  Ha
3aTPUMaHHA abo  YTPUMYBAHHA Mif BapTOK UM
apewToM cyaai KoHctutyuinHoro Cyay, yxBaneHHd
DILUEHHA NPO 3BiNbHEHHA Ccyadi KOHCTWUTYUIMHOIO
Cyoy 3 nocaau;, 44 Jnle pilleHHd 3 MNuTaHb,
NOB'A3aHMX  3i  3AIACHEHHAM  KOHCTUTYLIAHOrO
NPOBAPKEHHS 3a Hacnifkamu posrnagy cnpas 3a
KOHCTUTYLIRHUMW  NOAAHHAMM,  KOHCTUTYLIMHUMM
3BEPHEHHAMM Ta KOHCTUTYLIMHUMM CKapraMu.,

Y uint cnpasi nepef KoHctutyuinHum CygoM noctana
noTpeba BiAMNOBICTM Ha TaKi 3aNUTaHHS:



7.1.

1.2.

7.3.

7.4.

AK NOTPIOHO TNyMaunTtn ctattio 1512 KoHCTUTYUT 3
nornamy I CeMaHTUYHOrO NPOYUTAHHA?,

AKi 03HaKM BWPI3HAOTL «cyaoBuid akT» KC, Lo
HaAINEHNA KOHCTUTYLIRHUM IMYHITETOM, i3 3arasibHol
KOropTwW akTiB, Lo X yxBantoe KoHCTUTyuUinHuiA Cya?;

UM  MaKTb  KOHCTUTYLIMHWA  IMYHITET — aKTy
KoHcTuTyuiiiHoro Cyay npo (1) o6paHHs Monosu KC,
(2) HapgaHHs 3roan Ha 3anyyeHHs (MPUTATHEHHS) A0
KPpUMIHaNbHOI  BIiANOBIAANbHOCTI,  TPUMaHHA nif
BapToto Ta apewTom cyaai KC, a Takox
(3) 3BiNbHEHHA cyaai  KoHcTuTyuiiHoro Cygy 3
nocagun?;

AK «MPUMUPUTIY KOHCTUTYLIMHWIA IMYHITET aKTIB, AKi
yxBantoe  KoHcTtutydiHnin - Cya, 3 «BiYHUMY
KOHCTUTYLINHUMY LUIHHOCTAMMY [«<He3MiIHHUM
(MaTepisinbHUM) AAPOM KOHCTUTYLI»] — LiHHICHO
OCHOBOO KOHCTUTYLIMHOMO AEMOKPATUYHOro
NopsiAKy, 30Kpema i3 3acafgHuusM NpaBoM Ha
CY[IOBWIA 3aXMCT, rapaHToBaHMM cTatTeto 55(1) Ta
55(2) 3acafHn4oro ykpalHCbKoro 3aKoHy?;

Bignosigatoun Ha 3anuTaHHd, noctaeneHe y § 7.1,
KoHcTuTyuinHmnin  Cyn 3asHayuB, WO 3 nornsay
CeMaHTUYHOro NpounTaHHg cTaTti 1512 KoHCTuTyuil
TINbKMW Ti @aKTK, 9Ki MatoTb GOPMY pillleHb | BUCHOBKIB
KoHctutyuinHoro Cyay, wo 1x KC yxBanue 3rigHo 3
noro nepeabadeHnMm KoHCTUTYLier
OPUCANKLIAHUMY NOBHOBaXEHHAMM, €
OCTaTOYHMMM Ta He MOXYTb 6YTU OCKapXKeHi.

Bignosifatoun Ha 3anuTaHHdA, 03HadveHe y § 7.2,
KoHcTuTyuinHuin Cyf 3pobuB BUCHOBOK, LLIO YNHHUKY,
IKi BU3HavaroTb, Yn € akTn KC «Cy0BNMMU», 8 OTXE, I
TakvMK, WO MaKTb BNACTUBMIA IM KOHCTUTYLINHUIA
IMYHITET BiJj OCKapXXEHHA Ta Nepernagy, CTocyroTbCs:
(1) xapakTepy camoro akTa, TO6TO TOro, uu
HanexuTb MOro YxBaneHHA A0 TUX OYHKLIA, AKi
3a3BMYail BUKOHYKOTb Cyadi OpraHy KOHCTUTYUIAHOI
opucankLii, Ta (2) odvikyBaHb agpecaTa akTa, To6TO



10.

TOro, 4u Mae BiH cnpaBy 3 cygaamu  KC
6e3nocepeHbo «B IXHbOMY CYAAIBCbKOMY aMmya».

3acTocyBaBlwu HaBedeHunin Ttect, KC cTBEPAMB, LWO:
(1) obupatoun TonoBy KC, cypai KoHCTUTywiAHOrO
Cyfmly cnpaBAai yxBanoTb aKT, AKWA 3a3BuYail
YXBa/tOKTb  CyAAl  OpraHy  KOHCTUTYUIAHOI
OPUCAVKLIT, ane BCE X Taki BOHW POGAATH Lie He «y

IXHbOMY  CYAAIBCbKOMY amniya». 3 Ornagy Ha

HaBedeHe KOHCTUTYLinHUIA Cya nepekoHaHuii B TOMY,
O TaKW aKT He € «CyJoBMM» Ta, BIANOBIAHO, HE
HadiNeHn abCoOMOTHUM IMYHITETOM, 60 X TiflbKM
Of/H 3 [BOX KpWUTEpIiiB (NiacTaB) BKa3ye Ha Te, WO
yxBaneHHa KC akta npo obpaHHd [0nosu
KoHCcTuTyuinHoro Cyay € «CyfoBUM akTOM», YOro 3
norngay  OQiuUiHOT  KOHCTWUTYLIAHOI  [OKTPUHK
(KOHCTMTYUINHOI topucnpyaeHLil), chopmynboBaHol y
LibOoMY PilueHHi KoHcTuTyuinHoro Cyay, HEA0CTaTHbLO,
(2) Hapatoum 3roay Ha YTPUMYBaHHS Mif BapTOHO Ta
apewTt cygai KC, cypai KoHctutyuinnoro Cyay
CrpaBAi YXBatotTb aKT, AKMIA 3a3BMYail YXBaIOKOTb
Cyfdi opraHy KOHCTUTYLIMHOI KOPUCOMKLIT, ane Bce X
TaKn BOHU POGASATH Lie HE «y IXHbOMY CYAAIBCbKOMY
amnnya». 3 ornany Ha HasegeHe KoHCTUTyLinHuii Cyp
NepeKkoHaHun B TOMY, LLLO TaKWUii aKT He € «Cy[LOBUM»
Ta, BIANOBIAHO, He  HadineHwin  abCOMOTHUM
IMYHITETOM, 60 X TiNbKW OAWH 3 ABOX KPUTEPIIB
(Mipun) BKasye Ha Te, WO yxBaneHHa KC akta mpo
HalaHHA 3roau Ha 3aTPUMaHHS abo YTPUMYBaHHS Mif
BapTot Ym apewt cyaai KC € «cyaoBMM akTOM», 4Oro
3 nornagy OQIUiMHOI  KOHCTUTYLIAHOI  [OKTPWUHM
(KOHCTWTYLiAHOT topucnpyaeHLil), chopMynboBaHO!
LibOMY PileHHi KoHcTuTyuinHoro Cyaly, HeA0CTaTHbLO;
(3) HapeLuTi, yxBantoUN PilleHHA NP0 3BiNbHEHHS
cyoal KC 3 nocagu, cyaai KoHcTtutyuinHoro Cyay
CrpaBfi YXBatoKThb akT, AKKIA 3a3BMYal YXBaNOOTh
CYLAI OpraHy KOHCTUTYLIMHOI FOPUCAMKLIT, ane BCce X
TaKW BOHU POBASTH LE HE «y IXHbOMY CYAAIBCbKOMY
amnnya». 3 ornany Ha Haseaere KoHctutyuinini Cya
NepeKkoHaHut B TOMY, LLLO TaKUii aKT He € «CYLOBNM»
Ta, BIANOBIAHO, HE HAZINEHWA IMYHITETOM, 60 X TiNbKK
OfMH 3 ABOX KpWTEPiiB (Mipun) BKasye Ha Te, WO
yxBaneHHss KC akTta npo 3BinbHeHHs cyani KC 3



11.

12.

nocagn € «CyaOBMM aKTOM», 40ro 3 nornggy
OQILiAHOI KOHCTUTYLIAHOT AOKTPUHU (KOHCTUTYLAHOT
topucnpyaeHLi), chopMynboBaHOI y LibOMY PillieHHi
KoHcTutyuitHoro Cyay, He4ocTaTHbO.

Bignosifatoun Ha 3anuTaHHd, CHOpPMYNboBaHe Y
§ 7.4, Kouctutyuithun  Cyg  nigkpecnus, WO
ctatTa 55(1) Ta 55(2) ykpaiHcbkol  KoHCTUTYLT
rapaHtye [oCTyn [0 MpaBoCyAas ocobaM, Lo
obinmanu nocapy cyaai KC, i akmx iHwi cygai KC
3BiMbHMAM 3 BIAMOBIAHOI MOCaAu, SKWO 0cobw,
3BiNbHeHi 3 nocaan cygai KC, BBaxawTb, LWO
NOPYLLEHI IXHI NpaBa, 30Kpema, Ha npauto, Ny6ivHy
CNyx6y, BiNbHUA PO3BUTOK CBOEI 0COOGUCTOCTI,
nosary A0 NPMBATHOMO i CiMENHOro »uttd. CBoeto
YEprow Taki rapaHTil MatoTb BK/HOYATM HE TiflbKK
NPaBO Ha MOPYLUEHHA ChpaBW, a W MNpaBO Ha
PO3B'A3aHHs Cyj0M cnopy. MUTaHHA AOCTyny A0 cyay
y Takux crnpaBax HabyBae 0COBMAMBOI 3HAYYLLOCTI, 60
TpaaMuinHO TYyT HadABHa Cepio3Ha Ta CrpaBXHs
cynepeyka WOA0 MPaBOMIPHOCTI  BTPYyYaHHS Y
LBINIbHI MpaBa 0Co6W, L0 CTOCYeTbCA abo caMol
HasiBHOCTI, ab0 06CATY CTBEPPKEHOr0 LWBIIbHOMO
npa.a.

BUCHOBKW loao MPUAHATHOCTI
KOHCTUTYLIIMHOIO NMOAAHHS

|.  BucHOBKM  WOAO  BIiANOBIAHOCTI  MOAAHHA
npouecyanbHUM BUMoram KOHCTUTYLIT Ta 3aKOHY
«[1po KC»

A) Cy6'eKT ripaBa Ha KOHCTUTYLINIHE NOAaHHS

Cy6'ekTamy MpaBa Ha KOHCTUTYLiMHE MOAAHHA €
[pesnaeHT, LOHAMEHLIE COPOK N'ATb HApPOAHMX
nenytaTtis, BepxoBHuui  Cyd,  YNOBHOBaXeHWI
HauioHanbHol (BepxoBHol) Paan 3 npaB nwoamHiy,

10



13.

14.

13.

16.

17.

Pana AsToHOMHOI Pecny6nikn Kpum [cTaTTs 52(1)
3aKoHy «Mpo KC»].

Ak BMNNMBAE 3i 3MICTY KOHCTUTYLIMHOMO NOAaHHA Ta
[ONYYeHUX [0 HbOrO  [OKYMEHTIB, aBTOpamu
KOHCTMTYLiIAHOrO noaaHHA (cKapxHukammn) € 49
HapOAHWX [JenyTaTiB, AKi TBEPAATb Mpo noTpedy
HapaHHs KC o@iliitHoro TaymadeHHa ctatTi 1512
KoHCcTuTyLT.

HaBefeHe cBigunTb npo Te, wo 49 HapoaHux
AenyTaTiB € HaneXxHuMm Cyb'eKTOM MpaBa Ha
KOHCTWTYLiAHE nopjaHHa B 3HadveHHi cTatTi 52(1)
3akoHy «[1po KC».

ll. BMCHOBKM  WWoOAO  BignoBigHOCTI  NOAaHHSA
MaTepiaiNbHUM  (Cy6CTAHTUBHMM)  BMMOram
KoHCTUTYUIl Ta 3akoHy «[1po KC»

A)  KorkpetHmi npunne KoHCTuTyLi, SKmi noTpedye
TymMaYqerHs KC

Y nopaHHi mae 6yT 3a3HayeHo, 3-Mocepes iHLOoro,
KOHKPETHMIA npunnc KOHCTUTYLI, AKWiA noTpebdye
TIIYMayeHHH KoHCTUTYyLinHOrO Cyay
[cTaTTe 51(4) 3akoHy «Mpo KC»].

Cyb'ekT npaBa Ha KOHCTUTYLiiHe nojaHHs — 49
HapoAHWX AenyTaTtiB — HeABO3HAYHO MPOCUTH
KoHcTUTyLiiHniA Cyf posTnymauutu cratmio 1512
KoHCTHTYLIl.

3a HaBegeHoro Buule KC BWCHOBYE, WO HapoAHi
aenytatu BU3HAYNN KOHKPETHMWIA npunuc
KoHCcTuTyuil, ke Hanexutb Butnymadntn KC.
KOHCTUTYLiHE nojaHHA He MICTUTb
HEey3rofKeHoCTelA  ab0  iHWWMX  MaTepianbHUX
(cybcTaHTMBHMX) Baf, ki 6 AaBanu MiacTaBW AN
TOro, wWob KC cymHiBaBCH, WO Ccame Mpunuc
cTatTi 1512 KOHCTUTYLil € Tie KOHCTUTYLAHOW
MaTepieto, AKy Cy6'eKT npaBa Ha KOHCTUTYLiNHE

11



18.

19.

20.

NoJaHHS NpoCUTb KOHCTUTYLIAHNIA Cya
IHTepnpeTyBaTu ex officio.

b) O6rpyHTyBaHHs — MigeTaB, — AKi- CPUYHHWIN
roTpeby B 110TPEGY B  HA[AHHI  OQILIIHOrO
T/IYMAYEHHS 34Ca[HNYOr0 YKPAIHCbKOro 3aKoHy
(neBHoro voro rpumcy)

KOHCTUTYLIHE NOJaHHA, 3-mocepef IHLWOro, Mae
MICTUTW O6rpYHTYBaHHS noTpebn HagaHHa KC
odiliiHoro TnymadenHs KoHcTutyuil [cTaTTa 51(4)
3aKoHy «Mpo KC»].

O6r'PYHTOBYIOUM CBOE KOHCTUTYLiliHe nopaHHs', 49
HapoAHWX [enyTaTiB TBEPAATb MNpo Te, Wo Y
cTatTi 150 yKpaiHcbkol KoHeTuTyuil (B pepakuil Ao
30.09.2016) 4iTKO 1 HEABO3HAYHO iAWNOCH MpPO
HEMOX/IMBICTb ~ OCKapXeHHd  TiflbKW  PilleHb
KoHcTutyuitHoro Cymy, yxBaneHux 3a Hacligkamu
PO3B'A3aHHS MUTaHb oAa0 BIANOBIAHOCTI
KOHCTUTYUiT (KOHCTUTYLIAHOCTI) NEBHUX MPaBOBMX
aKTiB Ta WOA0 OQIUIHOrO TAyMaveHHs KOHCTUTYLT
Ta 3aKOHIB. 3anpoBajMBLLIM X HOBY cTaTTHO 1512 |
3MiHMBWYK cTaTTio 150(2) KoHcTuTyuil, a BTiM, He
BKa3aBLUIM nepesiik pieHb KoHctutyuinHoro Cyay,
IKi He MOXYTb 6YTU OCKapXeHi, KOHCTUTYLiEAaBeLb
CTBOPVB HOPUANYHY HEBM3HAYEHICTb, AKa MOXe byTy
YCYHyTa nue y Cnocié OQIiLiiHOrO TNyMayeHHs
KoHcTutyuiitium Cygom ctaTTi 1512 3acagHuyoro
3aKOHy. 3 ornagy Ha HaBefeHe CyO'eKT mpaBa Ha
KOHCTUTYUINHE MOLAHHS MEeBEH, WO A18 3'ACYBaHHSA
NUTaHH4, AKi came pileHHs KoHeTuTyuiHoro Cyay He
MOXYTb OyT OCKapXeHi, NOTPiOHNM € HagaHHa KC
odiLiiHoro TymayeHHs cTaTTi 1512 KoHCTUTYLI.

KoHcTutyuinunin -~ Cyn  3asHadyae npo  Te, WO
OOI'PYHTYBAHHSA,  BWKNAAEHEe Yy KOHCTUTYLiAHOMY

12

V' [luB. TEKCT KOHCTUTYLiiAHOrO nofjaHHa 49 HapoAHux AenyTaTiB WOAO MOTPe6U HafaHHS

0QiuiiHoro

TIyMaYeHHA cTarTi 1512 KoHcTuTywuir.

https://ccu.gov.ua/sites/default/files/3_4165.pdf (naTa 3BepHeHHs: 22.05.2025).

URL:


https://ccu.gov.ua/sites/default/files/3_4165.pdf

21.

22.

NofdaHHi, MICTUTb KOHKPETHI, [OpeYHi Ta BaX/uBI
apryMEHTU LWOAO MNOTPebu HaaaHHA OQiLiAHOrO

TNyMauyeHHs npunucy cTaTTi 1512 yKpaiHCbKOT

KoHCTUTYLII. 3a Takux 06cTaBuH KOHCTUTYLiAHMIA Cya
KOHCTaTye, L0 KOHCTUTYUiINHE TMOAAHHA He €
OYEBMIHO HEOOI'PYHTOBAHUM ab0 HEMPUAHATHUM 3
Oyab-aKMX iHWKX npuunH. Tomy KC BM3Hae Moro
NPUAHATHUM.

NMO3KL|IT YHACHWMKIB
MPOBAIDKEHHS

KOHCTUTYLIMHOMO

|. AprymMeHTU 3asiBHUKIB

Ak TBepaATb 49 HapogHux aenytartie, y cTatTi 150
ykpaiHcbkol KoHeTuTyuil (B pepakui’ 4o 30.09.2016)
4iTKO M HeABO3HAYHO MWMNOCA MPO HEMOXJIMBICTb
OCKapXEHHA TiNbKKW pilleHb KoHcTuTyuinHoro Cyay,
YXBaNeHMx 3a HaCNiKaMu pO3B'A3aHHS NUTaHb LWO/0
BignoBigHOCTI  KOHCTMTYUil  (KOHCTMTYUIAHOCTI)
NeBHMX MPaBOBMX akKTIB Ta WOAO OiLiAHOrO
TNyMayeHHa KOHCTUTYLII M 3aKOHIB. 3anpoBaanBLLK
X HOBY cTaTTio 1512 i 3MmiHmBwK cTaTTio 150(2)
KOHCTWTYUII, a BTiM, HE BKAa3aBLUK MepeniK pilleHb
KoHcTuTyuinHoro  Cyay, Ki He MOXyTb  6yTH
OCKapXXeHi, KOHCTUTYLiedaBeLlb CTBOPWB HOPUANYHY
HEeBW3HAYEHICTb, AKa MOXe OyT¥ YCYHyTa TifbKK Y
cnoci6  oQilUiiHOrO  TNymMayeHHs KOHCTUTYUIMHUM
Cygom cTatTi 1512 3acagHuyoro 3akoHy.

Cy6'eKT npaBa Ha KOHCTUTYLiHE NMOJAHHS BBAXAE,
Lo cTaTTa 1512 KOHCTUTYLT He 06MeXye nepenikom,
BUAAMM YW MEBHMMM  O3HAKamMy  PillEHHS
KoHcTuTyuinHoro Cyay, 9Ki He MOXyTb  6yTH
OCKapyeHi. CBOE 4eproto 3aKOHOM «[1p0 BHECEHHS
3MiH Ao KoHctuTyuil  (womo — npaBocyaas)»
ctatTa 150(1) KoHCTMTyuil 6yna TakoX [ONOBHeHa
NYHKTOM 3 Takoro 3MmicTy: «3) 3[iNCHEHHSA iHLINX
NOBHOBAXEHD, nepeadayeHnx KoHCcTuTyLiEr
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23.

YKpaiHu». Ha gymky 49 HapofgHwux AenyTarTis,
TAymadveHHs ctateit 150 Ta 1512 KoHCTuTyuil v
IXHbOMY B3aEMO3B'A3KY NPUBOANTL 0 BUCHOBKY NPO

Te, WO K | 33 nonepegHboro pedakuiero KoHCTUTYL T

(o 30.09.2016) He MOXyTb OyTW OCKapXeHi
BMHATKOBO pilleHHs, yxBaneHi KC nig Yyac BUKOHaHHS
noBHOBaXeHb, nepefnbadyeHnx cratrero  150(1)
KoHcTuTyuil. llpoTe B YMHHIK pefakuil YacTuHM
nepoi cTaTTi 150(1) KoHCTUTyuii Bigbynmcs icToTHi
3MIHM W00 06CATY NMOBHOBaXEHb KOHCTUTYLIAHOTO
Cyny, a BiacunbHuit xapaktep cTatTi 150(1)(3)
KOHCTUTYLil 3060B'A3ye  3BepTaTUCA A0  iHLUKX
NPUNUCIB  3aCafHNYoro YKpalHCbKOro 3akoHy, Lo
BCTAHOBJIIOIOTL  MOBHOBaXeHHA  KC, saki  6ynu
PO3WMPEHi 3 HAbyTTa YMHHOCTI 3akoHOM «[1po
BHECEHHS 3MiH 10 KOHCTUTYLT (Lio0 NpaBoCyAas)».

OKpim Toro, 49 HapofdHWX fenyTaTiB 3ayBaXxytoTb, LU0
peanisyroym MOBHOBAXEHHH, nepenodayeHi
ctattamn 148, 149 T1a 151  3acafgHu4oro
YKparlHCbKOro 3akoHy, KoHctutyuinHuii Cya yxeantoe
CBOI aKTK Yy MeBHin Gopmi. A npote KOHCTUTYLIA He
B/3HAYa€e  IHWMX  0cOBAMBMX  QOPM  pillleHb
KoHcTuTyuinHoro Cyay, OoKpiM BMCHOBKIB, ki KC
Hajae y cuTyauisx, nepeadayeHmx
ctatTeto 85(1)(25), ctatteto 137(2), ctattamu 1571,
159 KoncTuTyuil, cTatTeto 85 3akoHy «f1po KC». Taki
GopmMmn pilleHb KoHeTutyuinHoro Cymy fK yxBasnw,
NOCTaHOBW, 3abe3nedyyBanbHi Hakasn BCTAHOBJIEHI
Tinbkn 3akoHoM «[1po KoHctutyuinHuii Cym». 3a
CBOEH MPaBOBOK MNPUPOAOD 06pPaHHA  rO0BH
KoHcTutyuinHoro Cyay Ta 3BiNbHEHHA 3 nocaan cyaai
KC € TOBHICTIO TOTOXHWMMK  [HWUM  aKTam
KoHctutyuinHoro  Cyay. OTXe, Ha HUX Mae
nowuproBaTUCa  MPUNUC NP0 HEMOXJIUBICTb
OCKapXXeHHA Ta 0CTaTouvHICTb akTiB KC. 30kpema,
srigho 3 cTtatTero  39(5)  3akoHy  «[lpo
KoHcTuTyuinHnie Cya» pilleHHss Ha CcheuifsnbHOMY
NneHapHoOMy 3acifjaHHi yxBastoe 6iNblWiCTb CyaaiB
KoHcTutyuinHoro Cyay, ski 6epyTb Y HbOMY y4acTb,
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24,

KpiM BMNAAKIB, BM3HAYEHNX LM 3aKOHOM, Y QOPMI
noctaHoBW. [lepefiik NnuTaHb, 3 AKMUX Ha CrewiafbHUX
nneHapHux 3aciganHax KoHctuTyuinHnia Cyn Moxe
yXBantoBaTK pillieHHs, BCTaHOBAEHWIA cTaTTero 39(2)
3akoHy «[po KoHctutyuinHuin Cyg». Llen nepenik
KOPECMOHAYE 3 HaBeAEHNMU BULLLE KOHCTUTYLIRHMU
NOBHOBAXeHHAMK KoHcTuTyuiitHoro Cyay (06paHHs
[onosw KC Cyay, HafjaHHs 3roay Ha 3aTpUMaHHs abo
YTPUMYBAHHA Mg BapTOK  4M  apewT  cyAadi
KoHcTutyuitHoro Cyay, 3BinbHeHHA cygal KC 3
nocagn). OTKe, BWCHOBYIOTb, L0 MNOCTAHOBMK
KoHcTutyuitHoro Cydy 3 O03HA4yeHUX MnuTaHb €
pilleHHAMK KC, yxBaneHumu BIgNOBIAHO A0 KMOro
NOBHOBAXEHb, @ TOMY TaKi pilleHHS HE MOXYTb 6yTH
OCKapXeHi. A BTiM, BIACYTHICTb NPAMOI BKa3iBKM Ha
KOHKPeTHWIA nepenik NoBHOBaXeHb KOHCTUTYLIMHOIO
Cyay, y npoueci peanisauil Akux BiH yXxBanoe
PILLEHHSA, AKI HE HanexuTb OCKapXyBaTw, He [ae
MOX/TMBOCTI 3pOOUTU OJHO3HAYHMA BUCHOBOK 3
CMIPHOro MUTaHHA.

TaKoX 3a3Ha4atoTb, WO Mif 4aC BUKOHAHHA [HLLIMX
nepeabaveHnx KoHcTutyLieto NOBHOBAaXEHb
KoHCcTuTyuitHuin - Cyn  yXBane aktu Yy  (QOopMi
NOCTAHOB 3 MUTaHb, 6€3M0CePeHbO He MOB'A3aHMX 3i
3[INCHEHHAM KOHCTUTYLIIMHOTO NPOBaIXKEeHHS, L0 3a
CBOEK MPaBOBOK MPUPOAOKD BINbLIOKD MIPOK €
NpaBOBMMW  akTamu  iHAMBIAyanbHOI  Ail,  AKi
CTOCYKOTbCS MPaBOBOr0 CTaTyCy KOHKPETHWX CYALIB
KoHcTutyuinHoro Cymy, ski 3 Orngay Ha npunuc
cTatTi 1517 KOHCTUTYLT MaloTb NpaBO Ha IXHE
OCKapXeHHS. 3 IHWOro 60Ky, XX0[He NPaBo He MOXe
OyT abCOMOTHUM | MAe 0OMEXYBATUCA MPSAMUMY
npunucamu KoHCTUTyuil. PileHHs KOHCTUTYLIRHOIO
Cyoy, yxBaneHi 3a Hachigkamu  34IMCHEHHS
KOHCTUTYLIMHOrO  MPOBA[XEHHHA,  TEX  MOXe
BBAXATUCS NEBHOK 0COHOKD NPOTUMPABHNM i TaKUM,
LLIO NnopyLye 11 npaBa, yTiM BOHA He Mae npaBsa oro
OCKapXWTW  Cy[OBMM  MOPSAKOM.  3rigHo  3i
ctatTeto 147(2) KoHcTuTywil AIANbHICTD
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25.

26.

KoHcTutyuitHoro Cyay rpyHTYETbCS Ha MpuHUMNax
BEpPXOBEHCTBA npasa, He3anexHocTy,
KONEerignbHOCTI, T1acHOCTW, YrpyHTOBAHOCTM Ta
060B'A3KOBOCTY YXBaNeHNX HUM pillleHb | BUCHOBKIB.
BignosiaHol NpaBoBOI HOPMYM Y MonNepeaHin pedakuil
ykpaiHcbkol KoHeTuTyuil (1o 30.09.2016) He 6yno.

HacamkiHeub TBepaATb, WO i3 BHECEHHAM [0
KOHCTUTYLIT 3MiH Ha nigcTaBi 3aKoHY «[1po BHECEHHA
3MiH g0 KoHctutyuil  (womo  npaBocyaas)»
3aKOHOAaBeUb  36iMblUMB  06CAT  MOBHOBAXEHb
KoHcTuTyuitHoro  Cyfly, NOCWAWB  aBTOPUTET |
HE3aNexXHiCTb  €AMHOro  opraHy  KOHCTUTYUiMHOI
OPUCOMKLIT, WO  LIKOM  JIOTIYHO  MOXEe Matu
HAcMiAKOM 36iMblIEHHS  KiTbKOCTI BWAIB  PilleHb
KoHctuTyuinHoro Cyay, 9Ki He MOXyTb  6yTH
ockapxeHi. MpoTe Ans 3'AcyBaHHA MUTaHHS, ki came
pilleHHs KoHCTUTYUiMHOro Cyay He MOXyTb 6yTw
OCKapXeHi, NOTPIGHWM, Ha IXHE NEPEKOHAaHHs, €
odiliiHe TnymayeHHs cTatTi 1512 KoHCTUTYUl.
BignoBiab Ha Le NUTaHHSA, AK NePEKOHYIOTb 3aABHUKM,
€ [OYyXKe BaXuMBOKW AN14 BCiel KpalHu 4epes
HaA3BMYaNHO Bax/IMBY poNib KoHcTutyuinHoro Cyay
y NPaBOBIl CUCTEMI [IEPXKABM.

ll. ApryMeHTH, BUKNageHi B juris doctorum opinion
(noauuisix aBTOPUTETHWUX AOKTOPIB NpaBa), AKi
noaaHi 4o KoHctutyuitHoro Cyay

1) IHctuTyT  pepxasn 1A paBa  IMEHI
B. M. Kopeybkoro HAH Ykpaitm

«Hapatoun  HayKoBO-eKCMEepPTHY  OUIHKY MUTaHHS,
MOPYLUEHOTO Y LbOMY KOHCTUTYLIMHOMY MOAaHHI,
3a3Ha4nMMo, L0 KOHCTUTYLIMHO-NPaBoBe
3abe3neyeHHs CyCniNbHWUX BiAHOCUH, SKi BUHMKAOTb
y npoueci gisnbHocTi - KoHctutydiiHoro — Cyay,
peanisauil Moro MeTW, 3aBAaHb, (YHKUiA Ta
MOBHOBAXEHb, @ TAKOX KOHLENTyasbHe OCMUC/IEHHS
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27.

CYTHOCTI, 3MICTy Ta HaCniakiB LUiel AiANbHOCTI
HEMOX/IMBE 6€3 a[leKBaTHOr0 PO3YMiHHS MPUPOAM
akTiB  KoHctutyuiiHoro Cygy, ajxe pesynbratu
3INCHEHHS KOHCTUTYUIAHUM Cyoom  CBOIX
NOBHOBAXEHb BTIMKOIOTbCA B MO0 akTax. Yepes akTu
KOHCTUTYLIAHOrO Cyay 3abe3neyyeThbes
BEPXOBEHCTBO KOHCTUTYLiIl B MpaBOBiiA CUCTEMI
YKpalHn Ta po3B'A3YHTbCA KOHCTUTYLIAHO-NPaBOBI
KOH®NIKTK Ta cnopn. OTXe, akTu KOHCTUTYLIAHOIO
Cyfly MakTb NepuwoyveproBe 3HaYeHHA B CUCTEMI
IOPUAMYHUX — aKTiB  YKpaiHW. BM3HAYeHHA  TXHiX
OPUAMYHWX  BNACTMBOCTER (HOPMATMBHOMO  ab6o
NiJHOPMATUBHOIO  xapakTepy, OpUaMYHOI  Cuan,
chepw aii, opmu, BUAIB, DYHKLIA), @ TAKOX CTaTycy
Ta KOMMETEHLIT opraHy KOHCTUTYLIIMHOTO KOHTPOJIHO,
OpraHisauiiHo-NpaBoBMX  (GOPM  MOro  [iANbHOCTI
Hajae 3MOry cxapakTepusysaTu KOPUANYHY NPUPOAY
akTiB  KoHcTuTyuiiHoro  Cyamy. CBO€tO  Yeproto
BM3HAYEHHA HOPUAMYHOI NPUPOAM LMX aKTIB €
NOTPIGHOKO NepeayMOBOIO NiABULLEHHSA e(DEKTUBHOCTI

IXHbOrO  PErynaTMBHOrO  BMAWBY Ha  CYCMiNbHi

BiJHOCWHW, BJOCKOHANIEHHA  MNPaKTUKKM  IXHbOrO
BMKOHAHHA Ha TepuTopil YKpalHu, Ta, SK Hacnigok,
3abe3neyeHHs KOHCTUTYLIAHOMO NOPSAKY.

Tpeba 3a3HaunTy, WO NOsBA B CUCTEMI FOPUANYHMX
aKTiB YKpaiHW NPUHUMNOBO HOBMX 3a CBOIM 3MICTOM
Ta  (OPMOKD  HOPUAMYHMX  aKTIiB  —  aKTIB
KoHcTuTyuinHoro Cyny — 06'eKTUBHO AeTepMiHyBana

noTpeby afekBaTHOrO PO3YMIHHS TXHbOI MPaBOBOI

npupoan, (QYHKLIIOHaNbHO-TENE0NOrYHOr0
NPU3HAYEHHS, BUAIB Y CyYaCHIi FOPUANYHIA JOKTPUHI,
Hacamnepen Yy Teopil depxaBu Ta  MNpasa,
KOHCTUTYLIMHOMY TNpaBi Ta OKPEMUX Trany3eBux
IOPUAMYHUX  HaykaX, fAKe, AK CBIAYATb aHani3
BIAMNOBIAHMX HAYKOBUX IKEpes, Mae HeOAHO3HAYHNI
XapakTep  (auB,  30Kpema: KenbmaH M. C.
KOHCTUTYUIAHUIA  KOHTPOMb  AK  3acib  3axucTy
KOHCTUTYLIA Y HauioHaNbHUX MPaBOBMX CUCTEMAX
KOHTWHEHTANIbHOrO MpaBa: aBTOpPed. [MC....KaHA.
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opua, Hayk : cned, 12.00.02 «KoHCTUTYLIHE NPaBO».
K, 2007, Jlyib 3. [0 nNuTaHHA TMpO aKTu
KoHctutyuinHoro  Cymy  YkpaiHu.  Bubopn  Ta
aemokpatig. 2008. N2 1. C. 29-33; Mapuensk O.
[lpaBoBa npupoda akTiB KoHcTuTyuiiHoro Cyay
YKpalHu Ta X ponAb Yy  PO3BUTKY  Haykw
KOHCTUTYLIMHOrO npaBa. BicHMK KOHCTWUTYLIMHOMO
Cyay Ykpaiuun. 2015. N2 4. C. 118-121; CaBynH M. B.
KoHcTuTyuinunin - Cyn  YKpalHM 8K rapaHt
KOHCTWUTYUINHOrO nafy: aBToped. AWC....KaH[. ropua.
Hayk: cneu. 12.00.02 «KoHcTuTyuiHe npaBo». K.,
2003; CenigaHoB A. 0. KOHCTUTYUiAHI npobnemun B
CyYaCHi/i Teopil mpaBa: [OKTPUHA CTabiNbHOCTI Ta
OXOPOHWM  KOHCTWUTYUil  YKpalHM B KOHTEKCTI
MOJEpHI3alLil Ta e(EKTUBHOrO KOHCTUTYLIAHOIO
npaBocyaas: MoHorpagid. Kuis: Jloroc, 2012,
CkpunHtok Q. B. [paBosi akTut KoHcTuTyUitHOro Cyay
YKpalHu 4K [xepena Cy4acHOro KOHCTUTYUINHOMO
npasa Ykpaiku. [lpaBo YkpaHn. 2012, N2 3/4.

C. 404-410; CnigeHko I. 1. TnymaveHHd KoHCTUTyUil

YKpalHu: nuTaHHA Teopil M NpakTUKKM B KOHTEKCTI
CBITOBOI0 A0CBI/Y: aBTOPEd. AMC....KaH/. opuf, HaykK
avcu. 12.00.02 «KoHcTuTyuiHe npaBox». Ogeca, 2001,
CnigeHko . [1. ®eHoMeHONOoris  KOHCTUTYLIAHOIO
KOHTpONO. [eHesa, npupofa | MO3MUIHOBAHHS B
KOHTEKCTI aKCIONOrIYHMX, eniCTEMIONOTIYHMX,
CUHEpreTUYHMX acnekTiB: MoHorpadis. Kuis: ICTuHa,
2010; Tecnenko M. B. KoHCTUTYyUiMHA topUCAMKLIA B
YKpaiHi: aBTOped. AMC. KaHAd. tOpWAa. Hayk: cned.
12.00.02  «KoHctuTyuinHe npaso». K., 2000;
XpuctoBa K. 0. OpuauMyHa  npupoaa  akTiB
KoHcTutyuintoro Cyamy Ykpaidu: aBToped. anc ..
KaHA. ropua. Hayk: crnew. 12.00.071 Teopida Ta icTopis
[lepxaBu Ta npaBsa. ICTopia nosniT. i NPaBOBKX BYEHb,
X, 2004 Ta iH.). YTiM, BM3HAIOYM AWUCKYCIAHWMIA

XxapakTep [JOKTPUHAMbHMX NiAXOAIB WOA0 NPaBOBOI

npupoau, BuAiB, @YHKUIN akTiB KOHCTUTYUIAHOrO
Cyny YKpalHu Ta HassBHICTb He0NIKIB Knacu@ikadii Ta

KOHCTUTYLINHO-NPABOBOr0 3abesneyeHHs peanisaLil
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28.

LX aKTiB Ha NPaKTULi (CBIAYEHHAM TOMY €, 30KPEMA,
Te, WO Y TenepiwHin pefakuil KOHCTUTYLIS BXUBaE
TEPMIHOMOHATTA «PiLIEHHSA» 11010 aKTiB
KoHcTutyuinHoro Cyay sik poAoBe, Ha BIAMIHY Bij
pefakLil nig Yac il yxBaneHHs, BBaXxaemo 3a noTpibHe
3pO6UTU  HUBKY 3aCTEPEXEHb LOAO  3MICTOBOI
XapaKTePUCTUKM  KOHCTUTYLIMHOrO  nodaHHs 49
HapoaHMX AenyTaTiB  YKpalHW WoA0 OQiliiiHOro
TAYMaYeHHs npunucis cTatTi 1512 KoHCTUTYLT.

BapTo 3BepHYTH yBary Ha Te, L0 3@ CBOIM 3MIiCTOM
NUTaHHA, TOPYLUEHI Y LUbOMY MOMaHHI, MOB'A3aHi
nepeBaXXHOK MIpOt0 3 NPO6/IEMaMK 3aCTOCYBaHHS
BiANOBIAHMX npaBonpunucis  KoHCTUTYUl, a He

IXHbOr0 TNymMayeHHs. Lle 3Ha4HOr MipoKo CTOCYEThCA

AK npunucis cTaTTi 1512 KOHCTUTYLil Ta 3aranom
KOHCTUTYUIMHMX ~ HOPM,  9Ki  perfameHTytoTb
AignbHICTb KOHCTUTYUiIMHOTO Cyaly B YMAHHIN pefakuil
KOHCTWTYLII, TaK | B aCnekTi IXHbOro MOPIBHAHHSA 3
BiZANOBIAHUMMN KOHCTUTYLIIMHUMM NpaBonpunmncamn y
peaakLir 1996 poky. 3actocyBaHHA NPaBOBUX HOPM —
e «CBOepigHuin  npouec  (mpoueaypa),  AKWiA
PErNaMeHTYeTbCA  CMeuisfibHUMK  npoueaypHo-
npouecyanbHUMU HopMaMu Ta MiANOPSAAKOBYETbCA
NEBHUM  3araflbHUM  BMMOram (3aKOHHICTB,
06rpyHTOBAHICTb, [OLINbHICTb), AKi 3abeanedytoTb
NPaBOMIPHICTb, CNpaBeaanBICTb Ta e(peKTUBHICTb
NpaB03acTOCOBHOI  AifbHOCTI»  (anB. PabiHOBMY
1. M. 3acTocyBaHHsi MpaBOBMX HOPM. / Benukui
EHUMKIONeANYHUIA OPUONYHUIA CNOBHKMK / 3a pef.
0. C. Wemiuyyerka. K.: TOB «Bua-Bo «tOpua. aymkay,
2007. C. 286). Ha nigctaBi UbOro € NeBHi CyMHiBM
LOAO HafBHOCTI MiAcTaB ANnA BIAKPUTTS CrnpaBu.
Takox cnif 3BepHyTH yBary Ha Te, WO XapakTep Ta
3MICT NMUTaHb, NOPYLWEHNX Y KOHCTUTYLIMHOMY NogaTw
49 HapoaHux AenyTaTiB YKpalHW Woa0 oiuiiHOro
TAyMayeHHs npunucis  cTaTTi 1512 KoHcTuTywi,
3HAYHOK MIPOKD MOPOXKYHOTL CBOIr0 POAY «KOHMIKT
IHTepeciB». Amke sKe 6 PpilleHHS He YyXBanuB
KoHcTuTyuinHmnin Cyn no cyTi BIANOBIAHMX NUTaHb 3a
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29.

30.

UMM TOAAHHSAM, NPUPOAHO BUHMKAE CUTYyaLisi, KOu
CYA BUCTYNae CyAAet0 y CBOI CnpaBi, 0CO6INBO LWO/0
MOXI/IMBOCTI ab0 HEMOXMBOCTI OCKAPXEHHS aKTiB
KoHcTuTyuinHoro Cymy 3 «nuTaHb 06paHHs [0noBw
KoHcTutyuitHoro — Cyay, HafaHHa — 3rogum na
3aTpUMaHHA abo  YTPUMYBAHHA Mif BapTO YK
apewToM cyaai KoHctutyuinHoro Cyay, yxBaneHHd
DILUEHHA NPO 3BiflbHEHHA cyadi KOHCTWUTYUIMHOMO
Cyay 3 nocagu». Li nuTaHHA MatoTb 0CO6MMBO
«CTaTyCHE» 3HaYeHHA 9K /19 YUHHOTO Ha CbOroaHi
cknagy cyanis KoHctutyuinHoro Cyay, Tak i B
KOHTEKCTi CTaTycy KOMULWHIX cyaniB KOHCTUTYUIMHOMO
Cyfy. 3BaxkatouM Ha 3a3HauveHe, BBAXAEMO, L0 €
3aCTepexKeHHs, SKi  CBigYyaTb MpO  MOTEHLiHY
MOMXJIMBICTb BUHWUKHEHHSA KOHMIKTHOI CUTyalil, 3a
KOl € 3arpo3sn Woa0 06'€KTUBHOCTI PILLEHHS, MOro
MONITU3aLl TOLO.

2) HauioHanbHmi  1opugndHni - yHIBEDCUTET  IMEH]
ApocraBa Mygporo

«llo CTOCYETbCH CYTi NnocTaBeHUX B
KOHCTUTYLIAHOMY MofaHHi npobnem, To 1X BapTo
PO3AINNUTW Ha ABI YaCTUHW. [Neplla YaCTKHA NOB'sI3aHa
3 nepenikomM nosHoBaxeHb KoHcTuTyuinHoro Cyay, a
Apyra — BfaCcHe 3 NpPo6MemMo 060B'I3KOBOCTI,
OCTATOYHOCTI M HEMOXMBOCTI OCKApXeHHs pilleHb
Ta BUCHOBKIB KOHCTUTYLiHOro Cyay.

<..> 3aKOHofaBelb B 3akoHi «[1po KC» He BifHIC A0
NnoBHOBaXeHb KoHcTutyuinHoro Cyfly NUTaHHSA Womo
HaflaHHA 3roAy Ha 3aTPUMaHHA abo YyTpUMaHHS Mij
BAapTOLO, 06PaHHSA 3i CBOr0O CKMady Ha CneuisnbHOMY
NNeHapHOMY 3acifaHHi ['010BM CNOCOBOM TAEMHOIO
rONIOCYBaHHA,  3BINIbHEHHA 3 Mocagu  CyAaAl
KoHcTutyuiitHoro Cyay [cTatTa 145(8), cTatTa 149(3),
ctatta 149'(3) KoHcTutyuill. 3pewToto, # aBTOPU
KOHCTUTYLIMHOrO NOAAHHS  HaBOAATb  MpwKaau
TakMX «HWWX MOBHOBAXeHb» TiNlbKK B OAHOMY
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BY3bKOMY KJIKOYi — BCI BOHM 3BOAATbCH ab0 [0
obpaHHa TonoBu KoHctutyuiHoro Cygy, abo Ao
3BiNbHeHHs cyani KC camum KoHeTutyuinHnm Cyaom,
HafaHHA 3roau Ha satpumanHsa cyadi KC. Hacnpasai
Nepenik «iHWUX NOBHOBaXeHb» TPOXM BiAMIHHMNA. Lo
X 10 Ha3BaHWX aBTopamMmi KOHCTUTYLIAHOTO NOAAHHS
«MPAMUX MOBHOBAXEHb», Ha Hally AYMKY, BOHW €
pajle He TOBHOBAXeHHAMW, a npouefypamu,
NoB'A3aHUMK 3 [igNbHICTIO KoHCTuTyuinHoro Cyay.
BapTo 3ayBa)wuTw, L0, HAaNpwkiaa, 0bpaHHs rofioBu
HauioHanbHo! (BepxoBHol) Paan Tak camo He
BiJHECEHE NPAMO [0 nepeniky 11 MOBHOBAXEHb
cTaTTeto 85 KOHCTUTYUIN, | PeryntoeTbca OKpPemo.
3okpema, BignosigHo o cTaTTi 88 KOHCTMTYUIT
HauioHanbHa (BepxoBHa) Paga o6upae 3i CBOro
cknagy lonosy HauioHanbHo! (BepxoBHol) Paau,
[Nepworo  3acTynHuka i  3acTynHuka [0/10BK
HauioHanbHoT (BepxoBHol) Paau Ta Bigknmkae ix 3 Linx
nocag. [lpudyomy BignoeigHo Ao cTatTi 55(2)
KoHcTuTyuiil HauionanbHa (BepxoBHa) Paaa 3aiiicHioe
TAKOX [HWI MOBHOBAXEHHs, $Ki BIAMNOBIAHO [0
KoHCTUTYUIT BiAHECeHi [0 1T BigaHHA. [1poTe, Ha Hally
OYMKY,  BK/IHOYaTM  0BpPaHHA r010BK [aK
KoHcTuTyuinHoro  Cyay, Tak i HauioHanbHol
(BepxoBHoOl) Pagy] [0 «iHWWX MOBHOBAXEHb» LINX
OpraHis, L0 BM3HayeHi KoHCTUTYyLiEto, He BapTo. [1ig
MNOBHOBAXEHHAMM TOr0 Y¥ IHWOMO OpraHy Bnaau
MarTbCS Ha yBa3i NOBHOBAXEHHS, LU0 BiJ06PaXatoTh
noro poJib B [epXXaBHOMY MeXaHi3Mi.
BHYTpilLHbOOPraHi3aLiiHi «NOBHOBaXEHHA» € pajLue
npoueaypamu, WO BTIMOKTb Ti YW IHWI rapaHTil
He3anexHoCTi cyaniB  (CNoCcO60M  YCTaHOBNEHHS
npoueayp 3BifIbHEHHA CyaAl 3 nocagM CamMum
KoHcTuTyuinHum CygoM abo HafaHHs 3roaw Ha oro
3aTpUMaHHs)  abo  BifoOpaxaloTb  MexaHiam
OpraHi3auii  HOpManbHOr0  NOpsAAaKy  poboTH
(cnoco6oM  YCTAHOBNEHHA  MPOLEAYpU  OBPaHHS
[onoBn  TOWO). LI npuucu  NpuU3HayeH
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32.

38663I’|equaTM BMKOHAHHA B/1aCHE CaMnx
MOBHOBAXEHb TOr0 Y TOIr0 OpPraHy.

CBOEIO Yeprow — i TyT MU MepexoanMmo g0 Apyrol

YaCTWHW MUTaHb, L0 NMOCTaB/IEHI B KOHCTUTYLIHHOMY
noJaHHi — BiANOBigHA KBaNi®ikaLis MOBHOBAXEHb He
€ 4aCTO K/KOYOBOK A9 BU3HAYEeHHS 060B'A3K0OBOCTI,
OCTATOYHOCTI Ta HEMOXJ/IMBOCTI OCKaPXEHHS pillleHb
| BUCHOBKIB KoHcTuTywiiHoro Cyay. [elwo paniwe (a0
KOHCTUTYLIMHOI pedopMmu Woao npasocyaad 2016
POKY) NuTaHHs 060B'A3KOBOCTI, OCTATOYHOCTI Ta
HEMOX/IMBOCTI OCKapXXeHHs pilleHb
KoHcTuTyuinHoro Cymy peryntoBanocd cratreto 150
KOHCTUTYLil 1 6e3nocepeaHbo  MOB'A3yBanocs i3
peanisauietd MoBHOBaXeHb KoHcTuTyuinHoro Cyay.
Tenep Hemae npPAMOI MPUB'A3KM [0 KOHKPETHMX
NMUTaHb, 3 SKUX YXBAMOKOTbCS Taki 060B'A3KOBI,
OCTaTOuHI ¥ Ti, AKi HE MOXYTb OCKapXyBaTucs,
pilleHHs Ta BWCHOBKM KoHcTuTyuinHoro  Cyay.
KOHCTUTYLIA Ha3MBaE TiNIbKKU GOPMY aKTiB — pilleHHs
| BUCHOBKM, WO BOMOAIKOTb TakUMUK BNACTUBOCTAMM.
TOMy  3BY)KEHHS 44 PO3LUMPEHHA  CaMuX
noBHoBaxeHb KoHcTutyuiHoro Cyay, keanidikalis
TWUX YU IHLWKUX MUTaHb BIACHE AK MOBHOBAXEHHS, XOY |
€ BaX/MBUM MNUTAHHAM, MPOTe BIAMOBIAI HA HUX
6e3nocepeaHb0  He  [al0Tb  PO3YMIHHA  CYT
060B'A3KOBOCTI, OCTATOYHOCTI Ta HEMOX/MBOCTI
OCKapXXEHHS pillieHb | BUCHOBKIB, IKi KOHKPETHO aKTu
KoHCTUTYUiHOrO Cyay BONOAIOTb LMK
BNACTUBOCTAMM | AK MW MAEMO BW3Ha4YaTV IXHIN
nepenik. [ng uboro MM Maemo 3'AcyBati, LIO
MaeTbCs Ha yBasi Nif PilleHHAMM Ta BMUCHOBKaMMK
KoHcTuTyuinHoro Cyay.

Taki akTW 9K MOCTaHOBW, yxBanu, 3abe3neyyBabHi
HakasW BW3HAYeHI Ha piBHI  3akoHy. [lpoTe
dhopmyntoBaHHA cTaTTi 1512 KOHCTUTYLi npo Te, Lo
«PILEHHA Ta BWUCHOBKW, yxBaneHi KOHCTUTYUIAHWUM
Cynom, € 060B'A3KOBUMM, OCTAaTOYHUMM /i HE MOXKYTb
OyTW OCKapXeHi» 30BCIM He 03HAYae, WO HE MOXE
OyTW IHLWMX aKTIB | 6YAb-AKi aKTK MatOTb MaTh CTaTyC
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pilleHb abo BMCHOBKIB, OTXe, 3 LMX NO3nLii came (i
TiNbKK) pilieHHs Ta BUCHOBKM KOHCTUTYLiHOrO Cyay
€ 060B'A3KOBMMM, OCTATOMYHUMI Ta HE MOXYTb ByTH
OCKapxeHi. [lepenik nuTaHb, 3 AKX YXBalKTbHCH
DILUEHHS, @ 3 AKMX — BUCHOBKM, BU3HAYEHUI Y 3aKOHI
«[1po  KoHcTuTyuinHmiA - Cya». [HWI akT  Takoro
ctatycy He MawTb. [ligcTaB  BBaxaTu, WO
KOHCTUTYUieAaBelb  XOTIB HajaTw cTaTyc
HEMOX/IMBOCTI  OCKAPXEHHA  O6yAb-AKMM  aKTam
KoHctutyuitHoro Cyay, Hemae. <..> GOpPMYIHOBaHHS
ctatTi 151% KoHCTUTYLil BKasye pajlie Ha By3bKe
PO3YMIHHS pillleHb 9K KOHKPETHMX GOpM (Ha3B) aKTiB
KoHctutyuinHoro  Cyay. [lpo  ue  cBigunTb
C/IOBOCMOJTYYEHHA «PilleHHst | BWCHOBKW», a He
MPOCTO BXMBAHHS OKPEMOr0 TepMiHa «pilleHHs», AKe
TEOPETNYHO MOr0 6 PO3rNAAaTNCs TO4i Y By3bKOMY
PO3YMiHHI. Tak camo i fK BICYTHICTb NPUB'A3KK A0
KOHKPETHMX NTaHb, 3 AKMX TaKi pilleHHs | BUCHOBKM
YXBaItOKTbCA, @ TaKOX 1O KOHKPETHMX MOBHOBAXEHD
KoHcTutyuiHoro Cyay».

3) KuiBCobkuii - HaL/IOHA/IbHMI  YHIBEDCUTET — IMEH]
/apaca lleByerka

«Ha Halle nNepeKkoHaHHs, K4 [0 PO3B'A3aHHS
NOPYLIEHOTO MUTaHHS nepebyBae B PO3PI3HEHHI Ta
BM3HAYEHHA  BWMAY  TAYMAYeHHs, 9KUM  Cchif
cKopucTaTuea nif Yac posrngdfy BkasaHol crpasu.
Haragaemo, Lo 3a CBOIM 06CArOM TAYMaYeHHs HOpM
npaBa € OyKBaNbHUM, OOMEXYBaNlbHUM  Ta
po3wuptoBanbHUM.  [lo  TOro > KWAeTtbcd Mnpo
CMiBBIAHOWEHHA MXX MOBHUM BMPA30M HOPMU NpaBa
| pesynbtatoM i TnymavenHs (Manuwes b.B.
3aCTOCyBaHHA HOPM MpaBa: HaBY. MOCIGH. /
b.B. Manuwes, 0.B. Mockantok. 3a  peq.
b. B. Manuwesa. K. Pedepat, 2010. 260 c.). | B
npaktuui KoHctutyuinHoro Cyay BUKOPUCTOBYHOTHCS
BCi BKa3aHi BUAW TNYMaYeHH4.
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35.

3okpema, yxBantotoun PiweHnd Big 12.01.2010
Ne 1-pn/2010, KC AiAWOB BMCHOBKY, WO NpuIuc
cTatTi 99(3) LiMBiNbHOrO KOAEKCY, 3@ AKUM «4/eHU
BMKOHABYOro OpraHy MOXyTb 6yTU y 6yab-SKWii Yac
YCYHEHI Bifi BWKOHAHHA CBOIX OOOB'A3KIB», CIif
PO3YMITH K npaBo KOMMETEHTHOrO
(ynoBHOBaXXeHOro) opraHy ToBapucTBa Y 6yab-AKuii
yac i 3 6yab-AKMX MiAcTaB yCcyHyTH 0coby (oci6) BiA
BUKOHaHHS! 060B'A3KIB YNeHa (YNeHiB) BUKOHABYOMO
OpraHy 3a ymMOBM, AKLIO B YCTAHOBYMX LOKYMEHTax
TOBapWCTBA He BM3HAYEHO TakuX MiACTaB. YCYHEHHA
UfeHa  BMKOHABYOro OpraHy TOBapuCTBa  Bif
BMKOHaHHA CBOIX 000B'A3KIB, siKe nepeabaveHe
ctatTeto 99(3) LiMBinbHOMO KOAEKCY, HE € YCYHEHHSIM
npauiBHMKa Big poboTM B PO3YMiHHI CTaTTi 46
Kogekcy 3akoHiB npo npaut. Ak 6ayumo,
KoHcTuTyuithnae -~ Cyq 'y npoueci  TayMayeHHd
cTaTtTi 99(3) LIMBiNbHOr0 KOAEKCY He BUIALLIOB 33 MeXi
TeKCTyanbHoro  BuMpasy Hopmu. Omxe,  6yno
3aCTOCOBaHe HyKBasbHe TiyMa4yeHHs, 3a IKOro 3micT
npasufia NOBEAIHKM, L0 MICTUTLCA Y HOPMI MpaBa, €
TaKWM, LLO NMOBHICTHO ab0 3HAYHOO MIPOIO BiAMOBIAAE
TEKCTyanbHOMY BMPasy HOPMMU.

O6MexXyBanbHUM TIYMa4YeHHAIM Ha3nBakoTb CUTYaLl,
KOMM  BHACNIJOK  T/NiYyMayeHHda 3MIiCT  npaBwuna
NOBEAIHKM, WO MICTUTLCA Yy  HOPMI  NpaBa,
BUABMIAETLCA BYXUYNUM, HDK TEKCTyaNlbHWIA BWPa3
HopMu. Y PiweHHi  KoHcTuTyuiHoro Cyay Bif
09.07.1998 N¢ 12-pn/98 (cnpaBa Npo TAYMayeHHs
TEPMIHY  «3aKOHOJABCTBO») 0BMEXYBanbHO 6yB
BUTIYMayeHnd  TEPMIH  «3aKOHOAABCTBO»,  LWO
MICTMBCS Ha ToW Yac y cTaTTi 21(3) Koaekcy 3aKoHiB
npo npauto. Y 3ragaHin ctaTti Kofgekcy nwnoca npo
Te, WO cdepa  3aCTOCYBaHHA  KOHTPAKTY
BM3HAYaETHCA 3aKOHO/[1aBCTBOM YKpaiHu.
KoHcTuTyuinHnie - Cyn 3 MEeTOK  3axucTy npaB
npaLiBHMKa 0OMEXMB KOMO CYO'EKTIB, aKTamMu AKUX
MOrfla BCTaHOB/OBATUCA Cdepa 3acTOCYBaHHS
KOHTPAKTY. Y pe30ftoTWBHIMA YacTuHI PileHHs 6yno
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BCTAHOBMEHO:  «TepMiH  «3aKOHOAABCTBO», L0
BXMBaeTbCs Yy cTaTTi 21(3) Kogekcy 3akoHiB mpo
npauto LWOAO BM3HAYEHHA C(HEepu 3acTOCYBaHHS
KOHTPaKTy AK  0CO6MMBOI  (hOpMM  TPYAOBOrO
[OroBOpYy, Tpeba  po3yMiTM  TakK, WO  HUM
OXOMKKTLCA 3aKOHM YKPaiHW, YMHHI MiDKHApOAHI
[OroBOpK YKpaiHu, 3rofa Ha 000B'A3KOBICTb AKMX
HajaHa HauioHanbHoto (BepxoBHoO0) Pafoto, a Takox
noctaHoBu HauioHanbHoi (BepxoBHol) Paaw, ykasu
MpesnaeHTa, [nekpet W nocTaHoBu  KabiHeTy
MIHICTpIB, yXxBasieHi B Mexax IXHiX NMOBHOBaXeHb Ta
BiANOBIAHO [0 KOHCTUTYUIl Ta 3akoHiB». OTXe,
KoHcTutyuinumnin - Cyan, NOroamMBLWIMCL Y NYHKTI 3
MOTWBYBaAsbHOI! YacTWHW. PilleHHA 3 TuM, WO
3aranoMm y Kofekci TepMiH «3aKOHOAaBCTBO»
BXMBAETbCA ANA MO3HAYEHHS BCix mkepen (Gopm)
npaBa YKpaiHu, a BCce X Taku woao craTti 21(3)
Kopgekcy  3BY3MB  3HAYeHHA  LbOro  TepMiHa,
BWYYMBLLM 3 10r0 3MICTY HOPMATUBHO-NPaBOBI AKTU

LeHTPaNbHMX Ta MICLEBMUX OpraHiB BWKOHABYO!

Bafn, HOPMATUBHO-MPABOBI aKTK OPraHiB MiCLIeBOro
CaMOBPSAAYBAHHA, @ TakoX KOMEKTVBHI [AOroBOpU
(yroam) Ta iHLWi NoKanbHi HOPMATNBHO-NPABOBI aKTMK.

Y npaktuyi KoHctutydinHoro Cyfy € npuknagu u
PO3LUMPIOBANIBHOTO  T/IYMAYeHHS, KOMM  BHACHi[OK
TNiyMa4yeHHs 3MICT npaBuia NnoBemdiHku, Wo MICTUTLCA
Yy HOpMi MpaBa, BWABNSETbCA LWMPLIUM, HIX
TekCTyanbHWin B1Upa3 Hopmu. KoHCTutyuinHuin Cyn y
PiweHHi Big 28.04.2010 N2 12-pn/2010 (cnpaBa npo
3abe3neyeHHs anensiUiiHoro OCKAapXEeHHs  yXBan
cyay) NPOLEMOHCTPYBaB PO3LIMpPIOBabHE
TAymaveHHs  ctatti - 293(1)(2)  LmeinbHoro
NpoLEecyanbHOro KOoAeKCcy CTOCOBHO MOXJ/IMBOCTI
anenauinHoOro  OCKapXeHHd yxBan cyay Lomo
3a6esMneyeHHs Mo30BY, a TakOX yxBan LW0A0
CKaCyBaHHs 3abe3neyeHHs no30BY Y B3aEMO3B'A3KY
3 npuucamn  cTaTTi 129(8)(2) Ta  129(8)(8)
KOHCTUTYLIT. 3a3Ha4eHnin nyHKT cTaTTi 293 Kogekcy
KC BuTNymMaunMB (K Takuid, WO nepefdayae npaBo
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OCKapXXyBaTW OKPEMO Bifj pilLeHHA cyay anensyinHum
NnopaaKoOM yxBanu Cyay Nepuol iHCTaHuil Ak npo
3abe3neyvyeHHss  Mo30BY | LOAO  CKACyBaHHS
3abe3neyeHHs NO30BY, TaK | yXBanu npo BiAMOBY B
3abe3neyeHHi Mo30BY i CKAaCyBaHHS 3abesmneyeHHs
nosoBy. CBOEK  Yeprow  OyKBaNbHWA  3MICT
cTatTi 293(1)(2)  LmBinbHOrO  npoLecyanbHOro
KOAeKkcy B pefakuil Ha MOMEHT MOro TiayMayeHHs
nepeabayvaB MOX/IMBICTb OCKAPXEHHSA TifbKW yXBan
loA0 3abesMneyeHHss M030BY, a TakOX LIOAO
CKaCyBaHHs 3abe3MneyeHHs Nno3oBy.

Y Teopil npaBa HaronoWyeTbCA, WO PO3LUNpIOBasbHE
abo  0b6MexyBafibHe  T/iyMauyeHHd  MOBUHHE
3MINCHIOBATMNCA 3 ypaxyBaHHAM Tpbox npasusl. [1o-
nepwe,  obMmexyBanbHe i pO3WUpIOBasbHE
TNIYMAYeHHA MOXJ/IMBE JWLWe Y CcuTyalisix, Komu
OyKBaJibHe 3HAYEHHA HOPMY NpaBa € abo abCypaHNM
(cynepeunTb 3[0pOBOMY TNy3fy), abo HABHO He
BiiNOBiAae, BCTynae Yy CYNepeyvHiCTb 3 iHWMMK
HOpMamu, NpUHLMNaMK npaea, METOK HOPMAaTUBHO-
NPaBOBOro aKTa, IHCTUTYTY NpaBa, ranysi npasa. 1o-
Apyre, 06MexXyBasibHO He MOXYTb TlyMaunTUCS TaKi
BMAM HOPM NpaBa: 1) HopMK NPaBa, AKi 3aKPIN0Tb
npaBa Ta CBOGOAM MOAMHYM; 2) HOPMW NpaBa, fKi
CKaCOBYHOTb ~ ab0  MOM'AKWYKTb  HOPUAUYHY
BIANOBIAANbHICTb. [1o-TpeTe, TNyMaunTucs
PO3LUMPIOBANIBHO HE MOXYTb Taki BUAM HOPM MpaBa:
1) HOpMW npaBa, SIKi BCTAHOBMOOTH HOPUANYHY
BIfNOBIfANbHICTb, 2) BWKMOYHI  NEPENiKKM,  SKi
MICTSTbCS Y HOPMI NpaBa; 3) BUHATKM, SKi MICTATHCS
y HOpMi npaBa. [lo TOro X nepeniyeHi npasuna €
3arasibHOBM3HaHVMU Le 3 YaciB PYMCbKOro Mnpaga,

IXHE A0TPUMaHHA YHEMOX/NB/IHOE 3NTOBXNBAHHA AK

PO3WMPIOBANbHAM,  TaK i OBMEXyBabHIM
TNYMaYeHHsM, 3an06irae NopyLIeHHIO NpaB i CBOOOA
Cy6'eKTIB NpaBa Ta HeBWMPaBAAHOMY 3BYXXEHHIO abo
PO3LUMPEHHIO 3MICTY MpaBufia NMoBefiHKKM CTOCOBHO
NOro TeKCTyanbHOro 3akpinneHHa (Manuwes b. B.
3acTocyBaHHA HOPM MpaBa: HaBYy. MOCIGH. /
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b.B. Manuwes, 0.B. Mockantok. 3a  peq.
b. B. Mannwesa. K. Pedepat, 2010. 260 c.).
3Baxalun Ha BUMKNAAEHe, BBaXaemo, L0 Hopma
cTaTTi 1512 KOHCTUTYLiT noTpebye 06MexyBanbHOro
TNYMaAYeHHs: HEe MOXYTb 6YTWU OCKapXeHi TifbKK Ti
pileHHs KoHcTuTyuitHoro Cyay, siki MoB'A3aHi 3i
30IICHEHHSIM  KOHCTUTYLIMHOTO  MPOBAXXEHHA 3a
HacnigkaMu posrnafy crnpas 3a KOHCTUTYLiIMHUMK
NOAAHHAMU, KOHCTUTYUINHUMU  3BEPHEHHAMU YU
KOHCTUTYLIMHUMM CKapramu».

4) HaujonansHmi yHiBepcuTeT «Ogecska HopruanyHa
aKkaLemisy

«JloriyHunii Ta rpaMaTUYHKUIM aHania amicTty cTaTTi 150
KoHcTutyuil B pepdakuil Big 28.06.1996, 3o0kpema
NpUNUCIB 4aCTUHW NepLiol Ta Apyrol Liel cTaTTi
3acafHn4oro 3akoHy, flae O6I'pyHTOBaHi MiACTaBM
CTBEPMKYBATW, WO  3arajabHOO60B'A3KOBWIA Ta
0CTaTOYHMM XxapakTep pilleHb KoHcTutyuinHoro Cyay,
SKWUIA BUKIHOYAE MOXIIMBICTb IXHbOTO OCKAPXEHHS,
6esnocepeHbO 3YMOBJIEHWI BUHATKOBUMMU
OPUCANKLIAHUMY NOBHOBaXEHHAMM opraHy
KOHCTUTYUIHOI topucamkuil. o Toro X 3rigHo 3
PiweHHam KoHcTuTyuitHoro Cygy y cnpasi 3a
KOHCTUTYUIMHUM  noAaHHAM  [lpesuaeHTa  1oAo
OQILIAHOrO TAYMAYeHHs MPUNNCIB YaCTUHW [pyrol
cTaTTi 158 Ta cTaTTi 159 KoHeTuTyuil Big 09.06.1998
N® 8-pn/98 piweHHA i BMCHOBKM KOHCTUTYLINHOIO
Cyny € 0QHaKoBO 06O0B'SI3KOBUMMW [0 BWKOHAHHS.
KoHcTuTyuinHnin Cyn y 3a3HaveHoMy PillieHHi, cepef
IHWOro, BKas3aB, WO «BUMCHOBOK KOHCTUTYLIMHOIO
Cyoy MaTUMe 3HAYeHHd rapaHTil  A0[epXKaHHS
B3HAYEHOr 0 NMOPALKY BHECEHHA 3MiH A0 KOHCTUTYUII
Ta CTabiNbHOCTI KOHCTUTYLII TiNbKK 3a YMOBK MO0
060B'A3K0BOCTI Ans HauioHanbHoi (BepxosHol) Pagu»
(ab3all aeB'aTUA NyHKTY 2 MOTWUBYBANbHOI YaCTUHM
PileHHs). BignosigHo, Mg 4Yac BHECEHHS 3MiH A0
KOHCTMTYLII 040 NpaBOCYAAs, SKi HAaBY MM YMHHOCTI
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30.09.2016, MpWUYMHOBMUI 3B'30K MiX 3MICTOM |
(GopMOoto OPUCANKLINHNX MNOBHOBAXEHb
KoHcTutyuinHoro  Cyay  6yB  306epexeHun i
BiTBOPEHWA Yy NpunucoBi cTaTTi 1512 KoHCTUTYLII B
peaakuil 3akoHy Bif 02.06.2016 N® 1401-VIll, a came:
«PilIEHHA Ta BWUCHOBKM, yxBaneHi KOHCTUTYLINHUM
Cyaom, € 060B'A3KOBVMM, OCTATOYHUMM 1 HE MOXYTb
OYTI OCKAPXEHI».

HaBeaeHuidi  BWCHOBOK  TakOX MiATBEPAXYETbCS
TEeNeonoriyHnm  (LinboBuM) TNyMayeHHs npunucis
cTatTi 1512 KoHCTUTYUil B pepakuil 3akoHy Bif
02.06.2016 N2 1401-VII. Ak npsMo BKazaHo Y
[oscHtoBanbHin 3anucyi Big 26.01.2016 N2 3524 no
NPOEKTY 3akoHY «[1p0 BHECEHHS 3MiH [0 KOHCTUTYLIT
(wono npaBocyaas)»: «Y  3aKOHOMPOEKTI
MPOMNOHYETHLCA 3aKPINUTK, LLLO PilleHHA Ta BUCHOBKM,
yxBaneHi KoHCTUTyLinHuM CyaoM, € 060B'A3KOBUMU,
OCTaTOYHVMM Ta HE MOXYTb 6YTW OCKapXeHi. A BTiM,
060B'A3KOBICTb PillEHb HE 3aneXWTb Bif CYTHOCTI
DILLIEHHS YW BMCHOBKY, BUSHAHHS KOHCTUTYLIMHUM YM
HEKOHCTUTYLIMHMM TOr0, Y iHWWOro akTy. Kpim Lboro,
AKWO  pilweHHa  KoHctutydinHoro — Cyay €
060B'A3KOBUM A0 BMKOHAHHS, TO BUCHOBKM MOXYTb
6yt abo 060B'A3KOBMMM A0 BUKOHAHHSA, abo
060B'A3KOBUMM A0 PO3rNsAay, 3aNeXHO Bif CYTHOCTI
BWCHOBKY, AKWIA BUMAraeTbCs Bif KOHCTUTYUIAHOIO
Cyay HWKUMK HopMamu KOHCTUTYLIT YKpalHM».

CuctemHmit aHanis npunucis KOHCTUTYLII B pefakduil
3akoHy Ykpaitu Bifg 02.06.2076 N2 1401-VIIl Ta iHWMX
NpPaBoOBMX  aKTIB  CTOCOBHO  MOPYLUEHOrO Y
KOHCTUTYUIMHOMY MOJAHHI MUTaHHSA TaK Ccamo
3aCBiAYYE MPUYUHOBWIA 3B'I30K MK 3MICTOM |
(hopmMoto HOPUCONKLIAHNX NOBHOBAXeHb
KoHctutyyinthoro — Cyay,  TUMKU  OPUANYHUMY
BNIACTUBOCTAMM, AKi 3aKpinneHi 3a pilleHHAMK Ta
BUCHOBKaMu  KoHCTuTyuiHoro  Cyay. 30Kpema,
CUCTEMHe ThnymayeHHs npunuciB ctaTTi 85(1)(28),
cTateit 150, 151, 1517, 1512 159 KoHctutyuil B
pepakuil  3akoHy Big 02.06.2016 N2 1407-VII

28



41.

CBIgYMTb, WO 3a pesynbrataMu  3AINCHEHHY
NoBHOBaXeHb  KoHcTutyuiHnin  Cyn  yxBasnkoe
PiLLEHHA Ta HaJlae BUCHOBKW. Hanpuknag, npunucamu
cTatTi 151(1) KoHeTUTYLiT B peaakLii 3akoHy YKpaiHu
BiA 02.06.2016 N2 1401-VIII npsiMo BU3HaYeHO, WO 3a
pesyfbratamu BCTaHOBJIEHHSA BiAMNOBIAHOCTI
KOHCTUTYLIT ~ YMHHMX  MDDKHApPOOHWX  AOrOBOPIB
YKpaiHu abo TWUX MDKHaApOAHMX AOroBOpIB, LWO
BHOCATbCS A0 HauioHanbHol (BepxosHol) Pagn ans
HafaHHA  3roan  Ha  IXHO  0OOB'A3KOBICTD,
KoHcTuTyuinHnin Cya Haaae BUCHOBKM.

Tak camM0 CHUCTEMHe TyMayeHHd 3akoHy Bif
13.07.2017 N2 2136-VIII «[Mpo KoHcTuTyuinHWiA Cyay,
30KpeMa Loa0 MNOpsSAKY Ta (GOPMMU  3iACHEHHS
OPUCOMKLIAHMX  MOBHOBaXeHb  KOHCTUTYLIMHOIO
Cyay, y KoHTekcTi KoHCTUTyuil YKpaiHu B pepakduil
3akoHy Big 02.06.2016 N2 1401-VIII cBigunTb npo
4iTKe  BWOKPEMJIEHHA  pilleHb Ta  BWCHOBKIB
KoHcTutyuintoro Cyay, HadineHHs 1x 0Co6aMBUMK
OPUANYHUMK BNACTUBOCTAMMK. 30Kpema, 3rifHo 3
npunucamm ctaten 83-85, 88-90 3akoHy N2 2136-
VI KoHCcTuTyuinHnin Cyn iMeHeM YKparlHu yxBasntoe
DILUEHHHA, HAAA€E BMCHOBKM Ha 3aKpWTIA YaCTWHI
nneHapHoro 3acifanHs CeHaTy, Benukol nanatu
MOIMEHHMM T0fI0CYBAHHAM CyaaiB KOHCTUTYLIMHOIO
Cyay. [lo TOro » pesontoTMBHA YacTWHA i PilleHb, |
BWCHOBKIB KoHCTUTYLiiHOrO Cyy 060B'A3KOBO Mae
MICTUTVM  3a3Ha4YeHHss NpPo Te, WO BOHW €
060B'A3KOBUMM, OCTATOMHUMM Ta TaKWMK, WO HE
MOXYTb OyTV OCKapxeHi. PasoMm 3 uuM 3aKOoH
N® 2136-VIIl  BMOKpeMAtOE W [HWI  aKTu
KoHcTuTyuinHoro Cyay, 30Kpema, He MoB'A3aHi i3
KOHCTUTYLINHUM NPOBAXEHHAM. Y Takomy pasi
BiNOBIAHO A0 cTatTi 83(2) 3akoHy N° 2136-VIII
KoHcTuTyuinHuin - Cyn  yxBane akth Yy GQOopMi
noctaHoBw. 3rigHo 3i ctatTeto 39(1) Ta (5) 3akoHy
N2 2136-VIIl po3B'A3aHHA NWUTaHb, MNOB'A3AHUX 3
OpraHisauiiHow  [iSNbHICTHO,  3AIMCHIOETbCS  Ha
CMevuisNbHUX MNeHapHUX 3acigaHHax | 3acigaHHAX
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KoHcTutyuitHoro Cyfy Ta BTINOETbCH Y MPaBOBil
GopMi noctaHoBu KoHcTuTyuitHoro Cyay. OTxe,
noctaHosa KoHctutyuiHoro Cydy — Ue npaBoBa
popMa BTINIEHHSA BHYTPILWHbOOPraHi3auiHmX
noBHOBaxeHb  KoHcTuTydiHoro  Cygy, K,
BIAMOBIAHO, He MOB'A3aHi i3  KOHCTUTYLIAHUM

NPOBaMKEHHAM Yy CcnpaBax  KOHCTWUTYUiNHOI

OPUCIOMKLIT.

AHI KoHcTuTtyuig, aHi 3akoH N2 2136-VIIl B X0AHIN
CuTyalil  MpAMO  He  TOWMPKKTL  HOPUANYHI
BMIACTMBOCTI PillleHb Ta BUCHOBKIB KOHCTUTYLINHOIO
Cyny Ha iHWi Buan akTiB KoHCcTUTyUiHOro Cygy. A
BTiM, noctaHoBu KoHcTutyuintHoro Cyay (3 nuTaHb
obpaHHs  TonoBM  Ta  3aCTyMHWK  [0n0BM
KoHctutyuinHoro  Cyay, HafaHHS — 3roguM  Ha
3aTPUMaHHA abo YTPUMYBAHHA Mi BapTOK 4w
apewToM cyaai KoHctutyuinHoro Cyay, yxBaneHHd
PILLEHHA NPO 3BiflbHEeHHs cyaal KOHCTUTYLIHOrO
Cyay) NpUHUMNOBO BIfPI3HAOTLCA BiA YCIX iHLINX,
BM3HayeHux cTaTTeto 83 3akoHy N2 21306-VIII akTis,
OCKiNbKM @) He MOB'A3aHi i3  KOHCTUTYLIAHAM

NPOBAPKEHHAM Yy ChpaBax  KOHCTUTYLIAHOI

opucankLii; 6) BWUCTYNalTb MPaBOBOK (HOPMOIO
BTI/IEHHSA BHYTPILIHbO OpraHi3aLiitHux NoBHOBaXeHb
KoHcTuTyuinHoro Cyay. 3asHayeHe MOXe BBaXaTucs
KOHLENTYanbHAM  MIACPYHTAM AN PO3B'AA3aHHS
NATaHHA WOAO OdiLiiHOro TaymayeHHs ctatTi 1512
KoHCTUTYyLil. A nNpoTe B KOHTEKCTI TIAyMayeHHH
cTatTi 1517 KOHCTUTYUil BiANpaBHOK TOYKOKW €
NPUYNHOBWIA  3B'I30K  KOPUCAMKLIAHOI  [iANIbHOCTI
KoHcTuTyuinHoro Cyay, WO 34INCHIOETbCA B MeXax
KOHCTUTYLIMHOrO NPOBA[XXEHHS, | aKTIB, L0 € TXHIM
PesynbTaToM Ta MakTb HOPUAMYHI  BIACTWUBOCTI
OCTaTOYHOCTI M 060B'SI3KOBOCTI. BM3HaHHSA Takux
BlacTUBOCTEN 3a akTaMu KoHCTUTYUinHOro Cyay, sk
€ NPaBOBOO Gopmoro BTIIEHHS noro
BHYTPILIHbOOPraHi3aLinHX NOBHOBAXeHb, B6AYaEMO
6e3niACTaBHMM Ta TakiMM, L0 CTBOPKE PU3NKH
HEeAOTPUMaHHA NPUHLMMY BEPXOBEHCTBA NpaBay.
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44,

45.

5)  YoKropofchkmil HallloHanbHmI yHiBepeuTer

«0CTaToYHMIN XapakTep CYA0BMX PilleHb € SKICHOK
XapaKTepucTUKOK 3acaan res judicata (3 7ar.
«pO3B’'A3aHa CrpaBav), ke [ae 3Mory 3abesneynTu
MOr0 BMKOHAHHS. Lle TaKoX MOB'A3aHO i3 3arasbHuMm
XapakTepoM piweHb | BucHoBkiB KC, ¢k ue
BCTAHOBMOE cTaTTa 1512 KOHCTUTYL(T. 3 ornsay Ha
CNeUNdIYHNA xapaKTep FOPUAMYHOI CUAN PIlLEHb |
BUCHOBKIB KC erga omnes (37147, «11j0 NOWNPIOKTHCS

Ha BCiX») BOHM TaKOX € BiA3epKaneHHAM npsmol ail

KowctuTyuii [ctatTa 8(3)]. 3rigHo i3 3acagamu
IOPUAMYHOI  BW3HAYEHOCTI  3BMYANHWIA  yYaCHMK
NPaBOBIAHOCUH MOXe CMOAIBAaTUCS HA MalbyTHE, L0
Yy NMOAIBHMX CUTYaLigX Ta 3a TUX CaMUX FOPUANYHMX
nifcTaB cyf yxBantoBaTMe aHaoriyHe pilleHHs, Wwo
TaKOX BUMNMBAE i3 3acaf CnNpaBeaMBOCTI Ta
PIBHOCTI.

OCKinbKM Mix cTaTTAMM 551512 KOHCTUTYLT € neBHa
KOMi3is, TO BOHA 3a 3arajbHUMW MpaBuiIaMu
IHTepnpeTauil Mae aonatuncs Cnoco6oMm
BHYTPILIHbOrO Y3roMpKeHHs (KoHkopaalii). basosoto
NNaTtopMOK0 Y MPOLECI PO3B'S3aHHSA KOMI3il LnX
3aCafiHUuMX  MPUHLMMIB €  6anaHCyBaHHA  MiX
CYO'EKTVBHAM MyOMIYHMUM NPaBOM Ta BUMOrOH
OCTATOYHOCTI PilleHHS YK BUCHOBKY. Lis gunema e
XapakTepPUCTUKOK TOro, Yn Moxe KOHCTUTYLINHWUI
Cyn B3arasni nepernsaatit BNacHy OpUCNpyaeHLito, a
TaKOX HAaCKifbkW [OMYCTUMO 3aCTOCOBYBaTK [0
pileHb KC cybenaisipHi 3ac06y HOpUANYHOrO 3aXMCTY.

OKpim 3a3Ha4eHux y KOHCTUTYLIT NpaBOBUX aKTiB —
pilleHb i BUCHOBKIB — KC yxBantoe v iHLWi akTi. [1o H1X
HanexaTb yXBanu, NMOCTAHOBW Ta 3abesneyyBasibHi
Hakaan. LlinkoM o04eBmnaHO, L0 3 OrNaay Ha KOpUANYHY
TEXHIKY BUKNafeHHs npasun cTatTi 1512 KoHeTuTyui,
BOHW He NOLUMPKOKTLCA Ha yXBanu, NOCTAHOBMU Ta
3abesnedysanbHi Hakasn KC. 3i amicty cTatTi 1512
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47.

48.

KOHCTUTYLIT BUNAMBAE, O LUMMKU NPABOBUMU aKTaMm
KC 3abe3neyye 3aKiH4eHHS po3rfisay CnpaBu Mo CyTi
W BOHWM  BUCTYNaKTb  HOPUANYHOK  (POPMOLD
336€e3MeYeHHs BWKJTAIEHHS 3MICTY PO3B'si3aHHS
KOHCTWUTYUIMHOrO ~ cnopy  abo  BCTAHOBJIEHHS
KOHCTUTYUINHO 3Hauylmx (aKTiB 4u  0BCTaBYH.
3Baxaroun Ha Lie, HeMae FoPUANYHOI HEBM3HAYEHOCT]
y cTatTi 1512 KoHCTUTyLil, ocKinbku 1i mpasuna
NOWMWPIOIOTbCA  TilbKW ~ HA  TMPaBOBI  aKTW
KoHctutyuitHoro Cyay, wo Humu KC ocTaTo4HO
PO3B'A3YE NUTAHHS, ki nopyLleHi nepes CynoM.

KOHCTUTYLiA He BM3Havyae ¢opMmy akta KC 3
BHYTPILLHbOOPraHi3aUinHuX nuTaHb, Biadaroun LUe
MUTAHHA Ha pPO3CYA 3akoHodaBud. BignosigHo Ao
cTatTi 83(4) 3akoHy «Mpo KC» nig Yac po3B'si3aHHs
NMUTaHb, HE  MOB'I3aHWMX 3  KOHCTUTYLIAHWUM
npoBamxeHHsaM, KoHcTutydiHnn - Cyd  yxBasntoe
NpaBoBi akTW y GopMmi nocTtaHoBW. Ha ui akt KC
KOHCTUTYUIMHE NpaBWaO LWOAO OCTAaTOYHOCTI Ta
HEMOX/IMBOCTI  OCKApXEHHA He  MOLMPHETLCH,
OCKIfIbKM BOHM He HanexaTb Hi A0 pilleHb, Hi [0
BMCHOBKIB KOHCTUTYLiMHOTO Cyay.

Takox Cnif MaTv Ha yBasi npaBuna overruling (3 aHr.
«[l0NaTu nonepeaHe»), ki CTAHOBAATb OCHOBY AN
nepernsay topucnpyaeHuir (lopuanyHmux nosudii) KC.
CtatTa 92(2) 3akoHy «[1po KC» 4acTKoBO po3B'a3ye
Npo6AeMY Y LbOMY PiYMLL, @ TOMY TYT Cllia Takox
6paTun [0 yBaru KOHCTUTYLIAHY AOKTPUHY.

6) LJoHeL bk HALIIOHA/IbHMI  YHIBEDCUTET  IMEHI
Bacnnis Cryca

«PiwenHsa  KoHcTutyuitHoro Cyay MOXyTb 6yt
NiACYMKOBMMMK 4 opraHisauinHumu.  [1iacyMKoBI
PiLLEHHS 3HAMeHYIOTb 3aBeplueHHd poarngay KC
cnpaB, BigHeceHWx  KoHcTUTydieto Ao #oro
BMHATKOBOI KOoMMeTeHwil. OpraHisauiiHi pilleHHs €
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(GOPMOK0  PO3B'A3aHHS  OpraHisaliiHnX  MUTaHb
(QYHKLIOHYBAHHSA OpraHy KOHCTUTYLIAHOI FOPUCOMKLIT
Ta YXBaNOKOTbCA Ha  MNJIEHapHUX  3acifaHHAX
KoHctutyuinHoro  Cyay 3 nuTaHb  opradisadil
BHYTPilWHbOI AisnbHOCTi KC (Mpo  3aTBEpAXKEHHS
PernamenTy, lonoxeHHsa npo CekpetapiaT. [MoCTiHi
KoMicil, [po yTBopeHHst Koferil, [1po NpuNUHEeHHS
noBHoBaXeHb cyani KoHcTtutyuiHoro Cyay, [1po
[OCTPOKOBE 3BifibHeHHA 3 nocaan onosm KC, itoro
3aCTynHuKIB, Mpo CnyX60Bi BiAPAAXEHHS CYAAIB).
OkpemMOo  BapTO  3a3Ha4YMTM  NPO  yxBau
KoHcTuTyuitHoro  Cydy. Y neBHWX  cuTyauisx
NOCTAHOB/IEHHA TPOLECyanbHUX yXBall TaKOX €
(QiHaNbHOK CTafiErd KOHCTUTYLIAHOMO NPOBAIKEHHS.
[lpoTe BBaXatu IX 3aBeplwasibHUMK  aKTamu
NpaBOCYAAA HapiBHI 3 PilleHHAMM Ta BWUCHOBKAMM
KoHcTuTyuitHoro Cyay BBaXKaemo 3a HEMOX/MBe.
YxBana cyay He MICTUTb MPUMKCIB, MNOB'A3aHUX 3
peanisalieto OCHOBHOI GYHKLIT Cyay KOHCTUTYLIAHOI
OpPUCAVKLIT, TOBTO 3abesneyeHHs BEPXOBEHCTBA
KOHCTUTYLIT 9K 3acafH140oro yKparHcbKoro 3aKoHy.

060B'A3KOBICTb, OCTATOYHICTb | HEMOXIIUBICTb
OCKapXeHHA  akTiB  HOPMAaTMBHOrO  XapakTepy
KoHcTuTywiitHoro Cyay, a came pilleHb (MiacyMKOBHX)
Ta BWCHOBKIB BKA3ylOTb Ha 6e33anepeyHicTb LunX
aKTiB, HEMOXJIMBICTb TXHbOI 3MiHM YU CKaCyBaHHH
YacTKOBO abo 3aranom. 3 Ornaay Ha Le Taki akTu He
MOXYTb 6YyTK NPEAMETOM KOHTPO/O IHLWMWX OpraHiB
[epXxaBHOI BNaau, 30Kpema n T1x, Ha JisNbHICTb AKX
NOWMWPKETLCA KOHCTUTYLIRHUIA KOHTPOSIb BiANOBIAHO
00 3acajHWM4oro YKpalHCbKOro 3akoHy. byab-fika
Hesroga 3 UMMy aKkTamm,  yxBasieHMMu
KoHcTuTyuitium CyfioMm, He Hafae npaBa XXOAHOMY
[iepXXaBHOMY OpraHy CTaBUTU Mif CYMHIB IXHiil 3MiCT
ab0o HajaBaTk NpaBOBY OLHKY IXHIA BiAMNOBIAHOCTI
3acafHn4oMy  3aKkoHy. HepoTpuMaHHg  UbOro
NPUHUMNY NPU3BOAWTL A0 MOPYLIEHHSA 3akiadeHnX
KoHCTWTYUiErO 3acad  MOAiny [epXaBHol Bfaau,
BEPXOBEHCTBA MpaBa Ta BepX0OBeHCTBa KOHCTUTYLI,
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HaCNIAKOM YOro € pyMHyBaHHA MPaBOBOI CUCTEMM.
OTXXe, MOXHa AIMTM BUCHOBKY, WO OCKapXeHi He
MOXYTb OyTW Came MiACYMKOBI PilUEHHS | BUCHOBKM
KoHcTutyuitHoro  Cyay, WO MICTATb  FOPUANYHI
NO3uWLil, CNpAMOBaHI Ha 3MiHYy Yu MpUNUHEeHHS ail
HOpMM  nNpaBa,  nepeadavaldTb  [OCATHEHHS
OPUAMYHUX HACNIAKIB, peani3ytoTbCsa 3a A0NMOMOroH
NpaBOBMX 3acOobiB 6araTopasoBol Ail, He MakTb
YITKMX YaCOBMX MEX, pO3paxoBaHi Ha 3asfanerifb
HEBM3HAYEHY Ki/IbKICTb BUKOPWUCTAHb Ta afpecoBaHi
HenepcoHiikoBaHOMY KoMy 0ci6. CBOEK Yeprowo
aKTV iHamBsigyanbHol Al KoHctuTyuiHoro Cyay
(opraHisaliiiHi  pilleHHs,  NOCTAHOBM,  YXBanu,
3abesneyyBasbHi Haka3am) B/1IACTUBICTHO
HEMOX/IMBOCTI IXHbOIr0 OCKapXeHHdA He HaAiNeHi».

IOPUINYHA NO3NLIA KOHCTUTYLIMHOIO CYY

KoHcTUTYyLiMHa OpUCTIPYAeHLis (odiuiiiHa
KOHCTUTYyLiiHa ~ AOKTPUHA)  LWOAO  T/IyMayeHHs
npunucy ctatTi 1512 KoHeTuTywii

50. KoHcTutyuithnia -~ Cy4  CTOITb  Ha  TOMYy, WO
«BIANPABHOK ~ TOYKOK»  NiA  4Yac  HafaHHA
KOHCTUTYLIMHOrO TIYMAYeHHsi € 3'iCYBaHHS Ta,
BIAMOBIAHO, PO3'ACHEHHS  3MICTy  BIAMNOBIAHOMO
NpUIucy 3 Nornagy Moro cemMaHTuKu. | 3acagHnyuni
3akoH YiTKO BKAsye Ha €AMHMIA OpraH, aKuii mae
NOBHOBAXEHHA aBTOPUTETHO 3adABNATM MPO Te, K
CNif po3yMiTt KOHCTUTYLI1O, 30KPEMaA 1 CEMAHTUYHO.
Linm opraHom e KoHCTUTyLiiHniA Cya?.

51. Ona noyatky KC mMae Hagatu BignoBsigb Ha
3aMnnTaHHA, AKe 3BYYMTb TaK: AK came 3 nosuuil
CeMaHTUKK CNif PO3YMITU CUHTarMmy «pilleHHd Ta
BUCHOBKM  KOHCTUTYUIHOrO — Cyay», BXUTY Y

2 [lug. § 84 piweHHs KoHcTuTyuiitHoro Cyay Ykpainu (Mepuwmii cenar) Big 13.05.2025 N2 1-p(1)/2025
y cnpasi N2 3-154/2019(3522/19) «B'ayecnas Mneckady npotu CekpeTapiaty? KOHCTUTYLiAHOMO
Cyay». URL: https://bit.ly/4iXaqvK (naTta 3BepHeHHs: 22.05.2025).



https://bit.ly/4iXaqvK

52.

53.

94.

cTaTTi 1517 3acafHN4oro 3akoHy. IHWUMKU CoBamMu,
KC Mae BWMCNOBWTUCA MPO Te, Ha AKi caMme aKTh,
yxBaneHi  KoHctutydiHum  Cygom  nif  4ac
3[iAICHEHHST CBOIX MOBHOBaXeHb, BCTAHOBJ/IEHUX Y
KOHCTUTYLIT, MOWMPOHOTLCSA OCTAaTOUHWIA XapakTep
Ta HEMOX/IMBICTb IXHbOrO OCKapXXeHHst 3 Mornsay
CEMAHTUYHOIO NpoYnUTaHHA cTaTTi 1512
3acagHn4yoro 3akoHy?

CvHTarmMa «pilleHHs Ta BUCHOBKM KOHCTUTYLIAHOIO
Cyny» y cTatTi 1512 KOHCTUTYLiT po3pisHae aKTu
KoHcTuTyuiiHoro Cyay 3a Gopmoto  (PilleHHS |
BWCHOBOK), LLIO YMOX/NBKOE BUCHYBATH, IO TiNbKM
ABa BMAM cygoBMX akTiB, Ak yxsanoe KC, €
OCcTaTouHMMU. Jlekcema «pilieHHs», BUKOPUCTaHa
KOHCTMTYyUieaaBueM Yy ctatTi 1512 3acagHuyoro
3akoHY, He € 3arasbHOK Ta He OXOM/HE BCI BUAM
akTiB KoHcTuTyuiHoro Cyfy, A0 SKUX HanexaTb
DILUEHHA,  BWUCHOBKM, yXBanW, MOCTAHOBM Ta
3abe3nevyBanbHi  Hakasum KC. 3a 6ykBanbHOro
3Ha4YeHHss  CNiB,  BWKOPUCTaHUX  mig  4ac
KOHCTpytoBaHHA cTatTi 1512 KOHCTMTYUil, came
(Gopma yxBaneHHs cyfosux akTiB KC BU3HaAYae 1XHil
KOHCTUTYUIAHUI IMYHITET. OTXe, CUHTarmMa «pillleHHs
Ta BUCHOBKK KoHcTutyuinHoro Cyay» y ctatti 1512
KOHCTUTYLUII B KOHTEKCTi OCTATOYHOCTI akKTiB, fKi
yxBantoe KC, cTocyeTbCd came akTiB, dKi MarTb
(GopMy pillieHb Ta BUCHOBKIB KoHCTUTYLiMHOrO Cyay,
wo 1x yxsamoe KC p[ang 3AiCHEHHA  CBOIX
KOHCTUTYLIAHUX MOBHOBAXEHb.

3 HaBeleHoro BUMAMBAE, L0 KOHCTUTYLIEAaBELDb Y
cTaTTi 1512 KOHCTUTYUIl He HagaB O0JHAKOBWIA
KOHCTUTYLINHWI cTaTyc yCim aKTam
KoHcTuTyuinHoro Cyfly 3 nuTaHb, WO HanexaTb A0
MOro BMHATKOBOI KOMMETEHLil, 3 Norngay IXHboro
IMYHITETY, @ CaMe, LLI0 BOHM «OCTaTOYHI Ta HE MOXYTb
OyTW OCKapXEHi».

3a3HayeHi MIpKyBaHHS AakoTb 3MOrYy BUCHYBATH, LLO
3 MOrnsiay CeMaHTUYHOro MpoYMTaHHs cTaTTi 1512
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99.

96.

9/.

KOHCTUTYLII TINbKK Ti aKTW, AKi MatoTb GOPMY pillleHb
I BUCHOBKIB KoHcTuTyuinHoro Cyay, wo 1x KC
yXxBa/MB  3rifHO 3 #A0ro  nepend6ayeHnMi
KOHCTUTYLIEK HOPUCOMKLIMHUMU NOBHOBAXXEHHSMMU,
€ 0CTAaTOYHUMM Ta HE MOXYTb BYTI OCKapPXKEH.

BoaHoyac KoHcTuTyuinHuia Cya 3a3Havae, Lo nonpu
BKa3aHi yMOBMBO/M LLOLO CEMAHTUYHOIO PO3YMIHHS
C/TIOBOCTOSYKY «PiLEHHS Ta B/CHOBKM
KoHcTuTyuinHoro Cyay», BiH He 6yae 3ynuHATACA Y
CBOEMY [HTEprpeTaLiiHoMy TecCTi, a HaTOMICTb
nepenae [0 APYroro KpoOKy, [oNawyu AKWi BiH
BMC/IOBMTBCA LWOAO 03HAK, WO BUPISHAKOTL PilLEHHS
Ta BWUCHOBKM dAK «cynoBi aktu» KC, AKi HafineHi
KOHCTUTYLIHUM IMYHITETOM, i3 3arasibHOl KOropTw
aKTiB, AKi yxBantoe KoHCTuTyuinHuii Cyg. Y i camin
3MICTOBHI 4acThHi KC Takox COHOPMYE CBOKO
OPUANYHY MO3ULIKD LOAO TOr0, YU MOXYTb 6YTK
ockapxeHi akTu KowctutyuitHoro Cyay (1) npo
06paHHs Tonosu KC, (2) npo HagaHHS 3roan Ha
3aTpUMaHH4, YTPUMYBaAHHS Mif BAPTOK YM apeLITOM
cyani KowctutyuiiHoro Cymy, a Takox (3) npo
3BiNbHeHHs cyaai KC 3 nocaau.

Hannepwe KoHctutyuinimin  Cyn  sactepirae, Lo
CEMaHTMYHE NpoYMTaHHA cTaTtTi 1512 3acagHu4yoro
3aKOHY He 3Baxae Ha xapakTep koxHoro akta KC,
TOOTO 3a/MWae OCTOPOHb Te, L0 He KOXEH aKT
KoHcTuTyuinHoro Cyfly MOXe MOopoKyBaT Takui
nependayeHniic  KOHCTUTYLIED Hacnigok y  cdepi
NOBHOBa)XeHb, SKi 3AicHe KC, 9K HaaineHHd
BiANOBIJHOMO akTa abCOMOTHO KOPUANYHOK CUITOLD,
L0 He MOXe O6yTh HiKuM 3anepeyeHa abo
NiaTBEPIXKEHA.

KoHcTuTyuiHnin  Cyn TBepao nepekoHaHwuid, Lo
YMHHUKK, aKI  BM3HayatoTb, 4u € akm KC
«CYAOBUMM», @ OTXe, W TakuMW, WO MakTb
KOHCTUTYLIMHUIA IMYHITET BiJ IXHbOrO OCKapXXEeHHS
Ta Nepernsay, CToCyTbCs:
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59.

1) xapakTepy C€aMOro akrta, TO6TO TOro, 4w
HaANEXUTb Or0 YXBaNEHHSA A0 TUX QYHKLIA, AKi
3a3Bunyain BMKOHYIOTb ~ CYALI  OpraHy
KOHCTUTYLIHOI FopUCAMKLIT, Ta

2) OouikyBaHb ajpecaTa akTa, TOGTO TOro, Yu MaB
BiH cnpaBy 3 cyaaamu KoHcTuTyuinsoro Cyay
6e3nocepeaHb0  «B  IXHbOMY  CYA[iBCbKOMY
amnnya.

3 umx nigctaB KC fiiiloB BUCHOBKY, WO cTaTTHO 1512
KOHCTUTYLIT CAiify pO3YMITK TaK: «€ OCTaTOYHUMM Ta
HE  MOXYTb  OYyTM  OCKapXeHi  PilIEHHS
KoHcTtuTyuiHoro Cyay, akumu KoHetutyuinsuin Cyg
PO3B'A3ye MUTaHHS WoOAO: 1) BiANOBIAHOCTI
KoHCTUTYLiT (KOHCTUTYLIAHOCTI) 3aKOHIB Ta iHLIMX
npaBoBMX akTiB HauioHanbHoI (BepxosHoi) Paaw,
akTiB  [lpe3naeHta, akTiB KabiHeTy MiHicTpis,
npaBoBWX akTiB HauioHanbHo! (BepxoBHol) Pagy
ABTOHOMHOI Pecny6nikn  Kpum; 2) odiuiitHoro
TNymayeHHa KOHCTUTYLil. TakoX € 0CTaTOYHUMM Ta
HE  MOXYTb  OYyTM  OCKAapXeHi  BMCHOBKM
KoHcTtuTyuinnoro Cyay, akumu KoHetutyuinsuin Cyga
PO3B'A3ye MUTaHHS WoOAO: 1) BiANOBIAHOCTI
KOHCTUTYLIT ~ YMHHWX  MDDKHApOAHWX  [OroBOPIB
YKpalHn abo TWUX MiDKHApOAHMX AOrOBOPIB, L0
BHOCATbCA 0 HauioHanbHoT (BepxoBHol) Pagu ans
HafaHHA  3roAM  Ha  IXHIO  0OOB'A3KOBICTb;
2) BignoBigHOCTI  KOHCTUTYLIT  (KOHCTUTYLINHICTD)
MUTaHb, AKi MPOMOHYOTbCH ANA BWHECEHHS Ha
BCEYKPalHCbKWA  pedepeHayM 33 HapOAHO

IHILIATMBOW; 3)  AOTPUMAHHA  KOHCTUTYLINHOI

npoLeaypn po3cliflyBaHHA | po3rasgy cnpasu npo
yCyHeHHs  [lpesmgeHTa 3 nocta  MOPSAKOM
iMNiYMeHTY; 4) BiiNOBIAHOCTI 3aKOHOMPOEKTY L0/0
BHECeHHS 3MiH 10 KOHCTUTYLiT BUMOram ctaten 157
I 158 KoHCTuTyUil.

TOX  3-MOMDK  yCiX  aKTiB, dAKi  yxBa/e
KoHcTuTyuinHnin Cya, IMYHITET MatoTb BUHATKOBO
MOro «CyA0BI akTuy», TOBTO Ti, Ki MICTATb 0Apasy /B
IMaHEHTHI IM BNacT1BOCTI, LLO 1X BULLE Y § 57 NpsMO
HasBaB KoHctutydiHnn Cyg. Kepytouncb came
UMMM ABOMa  KpuTepiamu  (KOMMIEKCHO
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99.

60.

nigcTtaBoto), KC noBuHeH 3'AcyBaTW, YM yXBaneHi
cyansmn - KoHcTutyuiiHoro Cyay akTu (1) npo
obparHsa Tonosn KC, (2) npo 3aTpumaHHa ab6o
YTPUMYBaHHS M BapTOl YW apewT abo (3) mpo
3BiNbHeHHs cyani KC 3 nocagn € Takumu, Lo 1X
MOXHa 3rifjHO i3 HaBedeHUM [BOCTYNeHeBUM
TECTOM, OCHOBO AKOr0 € 340pOBWIA MNy3[, Ha3BaTu
«CYA0BMMW akTamMu» KoHcTUTyuinHoro Cyay, T06TO
TakMMK, WO HajineHi 03HakKamu KOHCTWUTYLIMHOMO
IMYHITETY.

lLlogo nepworo pisHOBMAY MNOBHOBaXKeHb CyAAiB
KoHcTuTyuiiiHoro Cyay (o6paHHs "onosu KC)
(i)  Mepuuwii kpuTepii (nigcTasa)

P03B'A3YIOYM MUTAHHA WWOAO TOro, YN € 0bpaHHS
[onosn KoHctuTyuinHoro Cyaoy OyHKLUiew, 5Ky

«3a3BMYail»  BUKOHYE  OpraH  KOHCTUTYLiAHOI

topucanKuil, KoHCTUTyuinHniA Cyg 3BaXae Ha Te, Lo
B 6araTbOX KOHCTUTYLIAHWX NOPSAKax NibepanbHo-
[AEeMOKPaTUYHOro CnpAMYyBaHHA KOHCTUTYLiedaBLi
obpanu Nigxia, 3a AKUM HEMOX/NBE 0OpPaHHS
['onoBw KOHCTUTYLIHOrO Cyay IHLLM
KOHCTUTYLIMHUM AKTOPOM, HIX CaMiM OpraHoMm
KOHCTUTYLIAHOI  topucamKuil.  Takoro  nigxoay
LOTPUMYIOTb  KOHCTWUTYLIMHI  nopaaku bocHil Ta
[epuerosuHu, bonrapil,  [anil, Itanii, JlaTslil,
HimeyvunHu, TopTyranii, PymyHil, Cnoseil, Xoparil.
TOX MOXHA CTBEpIKYBaTM MNP0  MEepeBaxHui
KOHCEHCYC Yy  KOHCTUTYLiHMX  nibepanbHuX
NEeMOoKpaTisx  LWOAO0 HafifeHHa camMe CcyaaiB
KoHCcTuTyuinHoro Cyay KOMMETEHUiEtd obupatu
OYifIbHMKA OpraHy KOHCTUTYLIMHOI topucamkuil. 3
OrNAAy Ha Le HasBHi NiagcTaBm AN1d BUCHOBKY NPO Te,

O Cyafi OpraHiB KOHCTUTYLIMHOI HOPUCOMKLIT

«3a3Buyaii» 0bupatoTb onoy KC.

[incymoBytoun  BuknageHe, KC nocTyntoe, LWO
obpaHHa TonoBn KC € aKkToM, KU «3a3BMYait»

YyXBaMoKTb  CyAadi  opraHy  KOHCTWUTYUiAHO!

topucamkuil. | npuHarigHo KC Takox 3a3Havae, Lo
Taki aKTW yxBanBanu cyafi KOHCTUTYLIAHWUX CYAiB
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61.

62.

K B YKpalHi, TaKk i 3aKOpA0HOM, 30Kpema i nicng
30.09.2016.

(i)  Opyruit kpuTepiii (niacTasa)

P03B'A3yt04M MUTAHHA LWOAO TOro, UM AIATUMYTb
cyoai  KoHctutyuiHoro  Cymy  «y  IXHbOMY
CYAMiBCbKOMY amMnnya», obupatoun Tonoy KC,
MOXHa CTBepAnTY, Wwo cyaai KC posrnsgatumyThb Le
MUTAHHA TiNbKKM TOMY, WO KOHCTUTYLIA BM3HAYMMIa
came KC aK eAMHOro KOHCTUTYLIRHOrO aKTopa, AKWil
Mae IHAMBIAYyaNbHY FereMOoHito Y Ui npoLeaypi, a He
TOMY, Wo cygai KC e cyaaamu um yepes Te, WO
CXBaJIIOOYM TaKWiA aKT, BOHW FOBOPUTUMYTb abo
BBaXaTUMYTb, WO BOHM [AilOTb  «y  CBOEMY
CyaAiBCbKOMY — amnaya».  CNoOBOM,  CXBasleHHA
cyaaammn  KoHctutyuinHoro Cyay IHIUigTVBKM Npo
obpaHHs [onosu KC He Hafae aKTy, sikuii Qikcye
Take BOJNIEBUSBMEHHS CYAAIB, CTaTyCy «CyAOBOro
akTa» MpocTo TOMY, WO BIANOBIAHE MUTAHHA
po3rnaaany 0coom, Kiy BiAnoBiAHNA MOMEHT Mau
cratyc cyaai KC. Tomy Te, wo cyaai KC gk ocobw,
YNOBHOBaxeHi KoHcTutyuieto obupatn onosy KC,
po6MATL Lie He sSiK 0CO6M, «BBIGPaHi Yy CyAAiBCbKi
WaTh» B 3HAYeHHI 3acafHMyoro 3akoHy, CBIfYUTb
NpO BIACYTHICTb YXBaneHoro «CyAOBOr0 akTa» B
NPOLECi 3AiMCHEHHS BIANOBIAHNX MOBHOBAXEHb.

OTxe, obupatoun onosy KoHcTutyuiHoro Cyay,
cynai KC cnpasfi BUMHAKTL FOPUANYHUIA aKT, aKuii
«3a3BMYal» BUMHAKOTb CYA[i, aNne BCe X Taki BOHW
POGMATL Lie He «y IXHbOMY CYAAIBCbKOMY amnya». 3
ornany Ha ue KoHctutyuinuuii Cya nepekoHaHuii B
TOMY, L0 TaKWiA akT He € «CyA0BUM» Ta, BiANOBIAHO,
He HaAINeHWA IMYHITETOM, 60 X TiNbKK OANH 3 ABOX
KpUTepiiB (Mipun) BKasye Ha Te, Wo yxBaneHHs KC
aKkTa nNpo o6paHHs onosu KoHcTuTyLiHOro Cyay €

«CyJOBUMMW aKkTaMWi», YOro 3 nornagy oQiuinHol
KOHCTUTYLINHOI LOKTPUHN (KOHCTUTYLiAHOT

topyCnpyaeHLiT), chOpMyNbOBaHOI Y LibOMY PillieHHI
KoHcTuTyuinHoro Cyay, HefloCTaTHbO.
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63.

64.

lLlono pApyroro pisHOBMAY MNOBHOBaXEHb CyAAiB
KoHcTuTyuiiiHoro  Cyay (HapaHHs  3rogM  Ha
3aTPMMaHHs ab0 YTpUMYyBaHHS NI BapTO M
apewTom cyaai KoHctutyuiiiHoro Cygny)

(i)  Nepuuwit kpuTepii (nigcTasa)

P03B'A3YtOUM NUTAHHA LLOAO TOrO, YN € YXBANEHHS
pileHHd KC npo 3BifibHeHHS cyaai KOHCTUTYLIAHOTO
Cyny OyHKUiet, AKy «3a3BMYail BUKOHYE Cyaasy,
KoHCTuTyuinHuin Cyn TBEpAUTb, WO B 6araTboX
KOHCTUTYLIAHNX nopsaakax nibepanbHo-
[EMOKPATUYHOr0 CnpsMyBaHHA KOHCTUTYLienaBLi
obpanu niagxig, 3a AKMM  HafaHHA 3rogn Ha
3aTpPUMaHHA abo YTPUMYBaAHHA Mif BapTOK UK
apewToM cyaai  KoHctutydiHoro Cyay  iHWWM
KOHCTWUTYLIAHMM @KTOPOM, HIX CaMWUM OpraHom
KOHCTUTYLIVHOI rOpUCAMKLIl, HemoxxuBe. Takoro
nigxoqy AOTPUMYKOTb  KOHCTUTYUIMHI  NOPALKM
An6anii, bonrapii, 'py3ii, bocHil Ta lepuLeroBuHy,
HimevynHw, Itani, Jiutew, [lonbuwyi, [lopTtyranii,
PymyHil, CnoBayunHK, XopsaTil, LBenuapil. Tox
MOXHa CTBEpAKyBaTW NP0 NepeBaXHUii KOHCEHCYC
Y KOHCTUTYLINHUX Ni6EpanbHUX AEMOKPaTISX LOAO
HadineHHa came cypnis  KoHcTutyudinHoro Cyay
KOMMETEHLi€K0 HafjaBaTh 3roay Ha 3aTpUMaHHs abo
YTPUMYBaAHHA Nif BapTorO YK apewwTom cyaai KC. 3
oAy Ha Le HadBHI NifcTaBy TBEPAUTM NPO Te, WO
cynai KC  «3a3Buyail»  MakOTb  KOHCTUTYUIRHY
KOMMETEHL|il0 HajaBaTh 3roay Ha 3aTpUMaHHs abo
YTPUMYBaHHA Nif BapTOrO YK apewtom cyaai KC.

[lincymoBytoun  HasegeHe, KC noctynoe, Wo
HapaHHg  KoHcTuTyuitHum  CyaoMm  3roaM Ha
3aTpUMaHH4, YTPUMYBAHHSA Mif BAPTO YW apewToMm
cyaai KC e akToM, fKWiA «3a3BMYaii» YXBanoTb
Cyadi opraHy KOHCTMTYUiHO! topucamkuil. | KC
3a3Hayae, WO Taki aKTK yxBantoBanu CYyAQ
3aKOPAOHHNX KOHCTUTYLIMHUX CYiB.

(i)  Opyruit kpuTepiii (niacTasa)
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69.

66.

P03B'A3ytOUN MUTAHHA LWIOA0 TOrO, YM JiATUMYTb
cyaai  KoHctutydiHoro — Cygy  «y  IXHbOMY
CYA/ZIBCbKOMY —aMmya», YXBa/tOKuM aKT Mpo
Ha[laHHA 3rofiM Ha 3aTPUMaHHA abo YTPUMYBaHHS
nig BapToto un apewTtom cygai KC, MoxHa
cTBepantn, wo cygai KC posrnagatumytb  Le
MUTaHHA TiNbKKM TOMY, WO KOHCTUTYUIA BM3HAYMNa
came KC 9K eAMHOr0 KOHCTUTYLIIAHOTO aKTopa, AKMWN
Mae IHAMBIAYyaNibHY rereMoHito Y Ui npoueaypi, a He
TOoMY, Wo cygai KC e cyaaamm um yepes Te, WO
CXBaJIIOOYM TaKWA aKT, BOHW FOBOPUTUMYTb abo
BBaXATWMYTb, WO BOHW  [JilOTb  «y  CBOEMY
Cy4AiBCbKOMY  amnnya».  CNoBOM,  CXBasleHHA
cyaasammn  KoHctutyuinHoro Cyay IHIUigTVBKM Npo
HaZlaHHA 3rofM Ha 3aTPUMaHHA abo YTPUMYBAHHS
nia BapTok un apewtoM cyani KC He pobutb Take
BonesusBneHHa cyadis KC  «CygoBuM  akToOM»
NPOCTO TOMY, WO BIiANOBIAHE NMUTAHHA PO3rnaganu
0CO6M, 5iKi Y BiANOBIAHWIA MOMEHT Manu CTaTyc Cyaai
KC. Tomy Te, wo cygai KC ¢k ocobu, sKux
KOHCTUTYLIA HaAinge KOMMeTeHuie HagaBatu
3rofiM Ha 3aTPYMaHHs abo YTPUMYBAHHS Mif] BAPTOH
Uy apeLiToM, pobnaTh Le He K 0C0bw, «BBIBPaHi y
CYAAIBCbKI LWaTu» B 3HA4YeHHI 3acafHn4oro 3akoHy,
CBIJYMTb MPO BIACYTHICTb YXBaNEHOro «CyA0BOrO
akta» B MpoUeci  3AINCHEeHHA  BiAMOBIAHMX
MOBHOBAXEHb.

OTXe, HajawuyM 3roy Ha 3aTpUMaHHa  abo
YTPUMYBaAHHA Nia BapTo uKM apewtom cyaai KC,
cynai KoHctuTyuinHoro Cyay cnpaBii BUMHAKTb
OPUANYHMIA aKT, AKUIA «3a3BMYail» BUMHAKOTL CyaAl,
ane BCE X TaKu BOHW PobAATb LE He «y IXHbOMY
CyoAiBCbKOMY —amnaya». 3 Ornsay  Ha o ue
KoHCcTuTyuinHnin Cyl NepekoHaHuit B TOMY, LWO
TakWil aKT He € «CYyAOoBWM» Ta, BIAMNOBIAHO, He
HafiNeHN A abCONOTHAM IMYHITETOM, 60 X TiNbKY
OMH 3 ABOX KpUTepiiB (Mipun) BKasye Ha Te, WO
yxBaneHHs cyaasmm KC akTa npo HafaHHd 3rofimn Ha
3aTPUMaHHA abo YTpUMYBaHHS Mif BaApPTOK UM
apewToM cyaai KoHctutyuiHoro Cyay € «CyaoBUMM

aKTaMuy, 4oro 3 nornsay oQilinHOI KOHCTUTYUIAHOI

AOKTPUHN (KOHCTUTYL|iAHOT OpUCTIPYAEHLT),
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67/.

68.

COOPMYNbOBAHOT Y LUbOMY PilieHHi KOHCTUTYUIAHOrO
Cyfly, HeAOCTaTHbO.

lLlono TpeTboro pisHOBMAY MNOBHOBaXEHb CYLAIB
KoHcTuTyuiiiHoro Cyamy (3BinbHeHHs cypai KC 3
nocaam)

(i)  Mepwnwit kpuTepii (nigcTaBa)

P03B'A3yt0UM NUTAHHA LLOAO TOrO, YN € YXBANIEHHS
piweHHd KC npo 3BiNlbHEHHA cyaai KOHCTUTYLIHOTO
Cyay OYHKUieto, iKYy «3a3BWYail» BUKOHYE CYAAS,
KoHCTuTyuinHuin Cyn TBepaUTb, WO B 6araTbox
KOHCTUTYLIAHNX nopsaakax niéepasnbHo-
[AEeMOKPaTUYHOro CnpAMYyBaHHA KOHCTUTYLiedaBLi
obpanu nigxig, 3a F9KUM HEMOX/IMBE 3BiNIbHEHHS
cyani KOHCTUTYLIHOrO Cyay IHLLM
KOHCTUTYLIMHUM AKTOPOM, HIX CamMiM OpraHoMm
KOHCTUTYUIAHOI  topucamKuil.  Takoro  nigxoay
OOTPUMYKOTb  KOHCTUTYLIAHI  nopsaaku — AnbaHil,
ABCTpIl, benbril, bonrapil, bocHil Ta ['epueroBuHuy,
[aHii, lcnangil, lcnaHil, ITanir, J1aTsil, JTiXTEHWTENHY,
ManbTui, HimeyunHu, [Monbui, MopTtyranii, PymyHir,
®paHuil, Xopsaril, LLeeiyapil, LWsewil. ToX MOXHa
CTBEPKYBATM MPO MEPEBaXHWA KOHCEHCYC Y
KOHCTUTYLIMHMX NiGepanbHUX AEMOKPaTiax oo
HadinenHs came cyaais  KoHctutyuinHoro Cyay
KoMneTeHuieto 3BinbHATK cyaa KC 3 nocaan. 3
oAy Ha Le HadBHI NifcTaBy TBEPAUTM NPO Te, WO
came cCcyadi opraHy KOHCTWUTYLI/HOI «3a3Bu4ail»
3BiNbHAOTL cyadis KC 3 nocaau.

MigcymoBytodn, KC nocTtyntoe, WO akT  npo
3BifibHeHHA cynai KC 3 nocaan € akToMm, AKuid
«3a3Bn4ail» YXBasntotThb CyoA oprany
KOHCTUTYLiHOI topucamkuil. | KC 3a3Havae, Lo Taki

aKTV yxBantoBanu CyaAdi OpraHiB KOHCTUTYUIMHOI

OPUCAMKLITAK B YKPaTHI, Tak i 3aKOpA0HOM, 30KpeMa
n nicns 2016 poky.

(i)  Opyrwit kpuTepiii (nigcTaBa)
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/0.

71.

P03B'A3ytOUN MUTAHHA LWIOA0 TOrO, YM JiATUMYTb
cyaai  KoHctutydiHoro — Cygy  «y  IXHbOMY
CYAMIBCbKOMY ~aMmya», YXBaatoluy akT Mpo
3BiNbHeHHs cyaai KC 3 nocaaun, MOXHa CTBepanTH,
wo cyani KC posrngaaTuMyTb Lie MUTaHHA TiNbKu
TOMY, WO KOHCTMUTYUiA BM3Hayuna came KC Ak
€0MHOr0  KOHCTWUTYLIAHOMO aKTopa, $KUA Mae
IHOMBIAYyaNbHY TereMoHito Yy Ui npoueaypi, a He
TOoMY, Wo cygai KC e cyaaamu um yepes Te, WO
CXBaJIIOKOYM TaKWA aKT, BOHW FOBOPUTUMYTb abo
BBaXATWMYTb, WO BOHW [Jil0Tb  «y  CBOEMY
Cy4AiBCbKOMY — amnnya».  CNOBOM,  CXBasleHHA
cyaaammn  KoHctutyuinHoro Cyay IHIUigTVBKM Npo
3BiNIbHeHHA cyaai KC 3 nocagn He pobuTb Take
DILUEHHA «CYLOBMM aKTOM» MPOCTO TOMY, WO
BIAMOBIAHE MNWTAHHA po3rngaanu ocobu, Aki y
BIANOBIAHMIA MOMEHT Manu ctatyc cyaai KC. Tomy
Te, Wo cyaai KC sk 0ocobw, YNOBHOBAXEH
KoHcTutyuieto 3BinbHATM cygato KC 3 nocaaw,
po6MATL Lie He siK 0CO6M, «BBIOGPaHi Yy CYAAiBCbKI
WaTh» B 3HaYeHHI 3acafHMyoro 3akoHy, CBIfYMTb
Npo BIACYTHICTb YXBaneHoro «CyAoBOro akra» B
NPOLECi 3AiIMCHEHHS BIANOBIAHNX MOBHOBAXEHb.

Omxe, sBinbHsto4M cygaro KC 3 nmocaan, cyagi
KoHcTuTyuiHoro  Cyay  crnpaBfdi  BYMHSIHOTH
OPUIANYHMIA aKT, AKUIA «3a3BMYail» BUMHAKOTL CyaAl,
ane BCE X TaKu BOHM PobAATb LE He «y IXHbOMY
CyoAiBCbKOMY —amnaya». 3 Ornsay Ha o ue
KoHCcTuTyuinHnin Cyl NepekoHaHuit B TOMY, LWO
TakWil aKT He € «CyAdoBWM» Ta, BIAMNOBIAHO, He
HAAINEHNIA KOHCTUTYLIAHAM IMYHITETOM, 60 X TiNIbKK
OfIMH 3 ABOX KpWTepiiB (MiacTaB) BKasye Ha Te, WO
yxBaneHHa KC akTa nNpo 3BibHEHHA CYAfi
KoHcTuTyuinHoro Cyay 3 nocagu € «CyAaoBUMMY

aKTaMmuy, 4oro 3 nornaay oQiuifnHol KOHCTUTYLIAHOI

LOKTPUHM (KOHCTWTYUiAHOI  topucChpyaeHLir),
COOPMYNbOBAHOT Y LibOMY PilieHHi KOHCTUTYLIAHOrO
Cyay, HefloCTaTHbO.

KoHcTutyuiiHnin Cyn Harosiowye, Wo Takui Moro
KOHUENTYanbHWn Migxia TakoX KOpPecnoHaye 3i
CTaHAapTamu, AKi € KOHCTUTYLINHOK MaKCUMOK Y
npasonopaaky O06'egHaHux LTatiB AMepukn —
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OAHIN 3  Hailbinbll  CTabiNbHUX  NibepanbHMX
AemMoKpaTiit y CBITI.

72. 3okpema, BepxoBhuit Cyn 06'eaHaHux LTaTiB
Amepuku y cnpasi «Doppectep npotw Baiita»
(Forrester v. White®) posB'asyBaB nuTaHHA LWOA0
TOr0, Y4 MaB CyfAst MPaBO Ha CYAOBWIA IMYHITET,
YXBa/NMBLLUM PilIEHHS MPO MOHWXKEHHA paHry Ta
3BiNIbHEHHA 3 MOCagM MpPOo6aLiNHOro MNpaLiBHMKA,
CTOCOBHO AIKOT0 BiH MaB YMnpaB/iHCbKY Bafy.

/3. | BC OLLA BBaxaB 04eBMOHWM, WO «Cyaas BanT nids
1K afIMiHICTPaTOpP, KOMM 3HM3WB Y paH3i 1 3BifIbHMB
®oppecTepa. Li ail — gk i 6araTo iHWwX, Wo 6epyThb
y4acTb Yy KOHTPOI 3a npauiBH1Kamu cyLoBol Bnaau
Ta Harnai 3a ePeKTUBHOK POBOTOK Cyay — MO
OyTM [OCUTb BAX/JMBUMU [ANS  3a6e3MeyeHHs
NOTPIGHMX YMOB HafiiHOT PoBOTH CY0BOI BaAmn».
YTIM OCKapxeHi pilleHHd, 3a BucHoskom BC CLUA,
«CaMi Cob0K He 6ynn cyfoBuUMMy». Lleit cyn Takox
noroavecst 3 nosuuieto cyani losHepa, 3a AKOHO
«CYOat, SKWA HalMae 4Yu 3BiNbHSAE 3 nocagu
Npo6aLifnHOro npauiBHUKa, He MOXHa CYTTEBO
BIAPISHUTL Bif OKPY>KHOTO MPOKypopa, Wo HaiiMae
Ta 3BifIbHAE NMOMIYHUKIB PAiOHHOMO MPOKYPOpPa, abo
Bi OyAb-AKOI IHWOI N0CajoBOI 0C06W, fKa
BIANOBIfae 3a YXBa/JeHHA Takux pilleHb Mpo
npavueBnawTyBaHHS».

/4. HacamkiHeyb BC OLIA Haronocws, WO «AiATH
BMCHOBKY MNP0 Te, WO OCKiNbKK Cyaas Aie B Mexax
CBOIX NMOBHOBAXEHb, TO TaKi PilleHHd Npo B3SATTH Ha
po60oTy CyA YXBanle BiAMOBIAHO A0 “topucankuil”
ab0 Lie NepeTBOPHOE X HA "CYA0BI aKTK”, 03Ha4YaTNMe
nigHecT Gopmy Bule CcyTi». Y niagCyMKy cya
BMCHYBaB, WO «cyaas BailT He maB npaBa Ha
abCOMOTHMIA  IMYHITET 3@ CBOI  PIlLEHHST  MpO
MOHWXXEHHSA paHry Ta 3BifibHeHHs QoppecTepa 3
nocanu, SiKy Toi 06imaB».

3 [IB. pilweHHs BepxosHoro Cyay 06'eaHaHnx LLTaTie AMepukn y cnpasi «doppecTtep npoTu Baiitar
(Forrester v. White), Big 12.01.1988, URL: https://supreme.justia.com/cases/federal/us/484/219/
(nata 3BepHeHHs: 22.05.2025).
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75.

76.

OTxe, BepxoBHuit Cyn 06'eaHaHux LLTaTiB AMepuku
3anpoBaanB  AvdepeHLitoBaHnic - nigxig  Woao
PO3YMIHHA MPWUPOAM aKTIB, AKi yXBanoKTb Cyau,
poO3AinMBLWYM iX Ha ABi rpynu: (1) Ti, AKMMKM opraH
PO3B'A3Ye TOPYLIEHI Mepes HWM MUTaHHA, LWo
HanexaTb 10 M0ro NOBHOBAXEHb ratione materiae (3
/18T, «KOM0 MUTaHb, Ha AKi  NOLUMPIOETLCA
OPUCAMKLISA LLOAO PO3rAfLY CYTi»), @ Takox (2) Ti,
AKMMI OpraH po3B's3ye NMUTAHHA afMIHICTPYBaHHS
BMIacHOI AiANbHOCTI. | AKWO aKT nepwol rpynu
MaloTb NPOLECYanbHU IMYHITET Bif4 nepernsagy
OyAb-AKUM OpraHoM iy 6yb-aKiit GopMi, TO ApYTi X
3 nornaay NpUHUMNIB KOHCTUTYUIAHOI femMokparil,
ane i TakoX 3 Mosuuil 340p0OBOro rny3ay MOXYyTb
6yTV NPeAMETOM CYI0BOI0 OCKAPXEHHS Ta IM MOXE
HajaBaTWUCA NpaBoBa OLiHKA B CNpaBeasiMBoMy i
3maranbHoMYy Cy0BOMY MPOLECI.

Takox KC Hanondrae Ha TOMY, WO YXBaNEHHH
cyaaamn KoHetutyuinsoro Cyay akTiB Npo Kap'epy
iHworo cyaai KC (o6paHHs itoro Ha nocaay onosw
KoHctutyuinHoro  Cyay, HafaHHA  3rogM  Ha
3aTPUMaHHA abo YTPUMYBaAHHA Mif BapTOK UK
apeLT, 3BiNbHeHHA 3 nocaan cyaai KC) He MOxHa
BBAXAaT «CYAOBMMM aKTaMu» e W 4epes
BIICYTHICTb Mifl 4Yac IXHbOro yXBaneHHsA TOro, WO €
«TPagUUiIAHMMKL  aTpubyTamnm  KOHCTUTYUIAHOrO
cyfoBoro posrnagy». KC nepekoHaHwid, Lo NOHATTS
TOrO, L0 Take «CyA0BUIA akT», HEOAMIHHO Mae 6paTh
CBIl 3MICT 3 YMHHMKIB, AKI BfnacHe i (OPMYHOTb
IMYHITET TUX aKTiB, Lo 1X yxBantoe KC. Li gakTopu
MOXHa y3araibHu1TV TakK:

«3axuieHmm HELJOTOPKAHHICTIO
[10BHOBaXeHHAM cyihaiB KC e po3riag
BCIX CIPaB, 110 1epebyBaroTh B MEXax
IXHBOI FOPUCANKLIT T SKI ITOJArOTLCS IM
Ha po3rniqs, BKIIKOYHO 3 CrIPDHUMK
CriPaBaMm 74 TAKUMM, 1O BUKITNKAOTh
B VYYACHUKIB ~ KOHCTUTYLIIIHOIO
CyoBOro npoyecy HauoibLL
HaTPYXKEHI NoYyTTA.
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77.

78.

Takox cyaql KC  He  Marrsb
[10600BATUCS, 1O  HE3840BOJIEHI
VHACHUKN KOHCTUTYLIIHOIO Cyf0BOro
fpoLYecy  MOXyTb IM  [TOMCTUTHCA
CYHOBUMU [1030BaMM, 3BUHYBATUBLUN
B YrepegxeHocti  abo  Kopyruil.
[10K184aHHA TaKOro TAraps Ha cy44/8
KC cripusio 6 He npuHynnoBomy |
OE3CTPALLIHOMY YXBAJIEHHIO PIlLIEHb, 4
38/19KYBAHHIO».

Y pasi yxBaneHHa cynasmu KoHctutyuinHoro Cyay
akTiB npo (1) o6paHHa [onoBn KOHCTUTYLiAHOMO
Cyay, (2) HapaHHS 3rogy Ha 3aTpUMaHHs abo
YTPUMYBaHHS NiJ BApTO YW apewToM, a Takox
(3) 3BinbHeHHA cyaai KC 3 nocaan HEMag XOAHOrO 3
MIpKYBaHb, Yy3aranbHeHuWx Bulle. Hemae >XOAHOI
«CMpaBv» — CRIPHOI ab0 TaKol, WO BUKAMKAna 6
Hanpy>XeHi MNoYyTTa. YYacHWUKIB KOHCTUTYLIHOIO
CY[I0BOT0O MPOLECY TaKOX HeMae. | Hemae HaBiTb
npuunMHK, gKka 6 BKasyBana Ha  noTpedy
«MPUHLUMMOBOrO  yXBasieHHst  pilleHHs».  [loBHa
BIACYTHICTb  O6YAb-AKOFO 3 LUMX  «TPaaMLiAHNX
aTpubyTIB  KOHCTWUTYLIAHOrO CyA0BOr0 pPO3rasmy»
TakoX nepekoHye KoHCTUTYyuUinHUA Cya y ToMy, Lo
akTn KC npo (1) o6paHHs FonoBu KoHCTUTYLiAHOMO
Cyay, (2) HapaHHS 3rogy Ha 3aTpuMMaHHs abo
YTPUMYBaHHA Nif BapTot Y apewTomM cyaai KC ta
(3) 3BinbHeHHs cyani KC 3 nocagn He € «Cyj0BUMU
aKTamm».

KoHcTUTyLiMHa OpUCTIPYAeHLis (odiuiiiHa
KOHCTUTYLiiHa ~ JOKTPUHA)  LWOAO  T/IyMaueHHs
npunucy ctaTTi 1512 KOHCTUTYLT 3 nornsaay AOKTPUHK
«HEMnopYLLHOCTI MaTepisfbHOro agpa 3acagHu4yoro
3aKOoHYy»

MopyweHe nepepn KC y win cnpasi npaBoBe NMUTaHHA
TaKOX MOpyLlye, No CyTi, HanNpouyf CepuosHy
npo6nemy B KOHTEKCTI nibepanbHOro
KOHCTUTYLIOHaNi3My, a caMe: AK NPUMUPUTH IMYHITET
akTiB KC 3 «BIYHUMMN KOHCTUTYLIIMHUMM LIHHOCTAMMY
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[«HE3MiIHHUM (MaTepisNbHAM) AAPOM KOHCTUTYLi»] —
LIHHICHOIO OCHOBOO KOHCTUTYLIAHOIO
[IEMOKPATUYHOr0 NMopsAKY?

79. KC BM3Haé, WO 3 Ornsay Ha 3MicT HopMu cTaTTi 1512
3acagHnyoro 3akoHy, skin KoHcTuTyuinHuin Cyg y
UboMy PilleHHi Hafgae oQiuidHy iHTepnpeTadito,
BMHWKAE TMEBHA  «HAMPYXEHICTb» Y  KOHTEKCTI
CMiBBIAHOLWEHHA O03HAYeHOro Mpunucy Ta npunucy
cTatTi 55(1) 3acagHn4oro 3akoHy.

80. 3 ornagy Ha Te, wo KC mae aisTv 9K cTabinisauinHnii
LLEHTP, 3abe3neyyoun FapPMOHINHICTb
KOHCTUTYUiIMHOrO nopaaky, KC HenoxuTHuin y Tomy,
IO MOro 3aBAaHHAM € BWPIBHIOBAHHA 6Yab-KOI
HaNPY>XXeHOCTN B MOJIi KOHCTUTYLIMHOI MaTepil Yyepes
UinicHy Ta  B3aEMOY3rO[KeHy  iHTepnpeTauito
KOHCTUTYLIMHUX NPUMUCIB.

81. Ha TOMy, WO opraH KOHCTUTYLIRHOI KOPUCAMKLIT Mae
BIALYKYBATU MOXJIBICTb Y3rOXKEHOr0, HACKINbKM
MOX/IMBO, TNyMayeHHsa npunucis  3acajHuyoro
3aKOHY B pasi BUHUKHEHHA CUTYaLliil «<Hanpy>KeHoCTU»
MIDK KOHCTUTYUIHUMM HOPMaMK, HarooLwye y CBOIi
topucnpyaeHLil n GegepanbHuit KoHCTUTYLUiHWIA Cya
depepatunBHoi Pecny6nikn HiMewuunn (gani — OKC
@PH), aKkniA NOCTYNtOBAB TakKe:

«3aCEHNYIM 3aKOH MOXE PO3YMITUCA
BUHATKOBO y LIJIICHOCTI. 3 L{bOro C/IAYE,
11]O HE KOHCTUTYLIIHOMY DIBHI HE MOXe
OYTH B IIDUHLINITI BULLMX | HUXKYUX HODM,
o  Martb  6yTM  OLiHeH Y
CIIIBBIHOLIEHHI MIX COOOKO <..> a/ie HE
1036aBJISI€ BAXX/IMBOCTI Ta IPUTAMAHHOI
Baru  1esHnx  Hopm.  OcobimBo e
CTOCYETHCS ITUTAHHSA TUX OKPDEMUX HOPM,
Lo 3 OrJIffy Ha Npame BIACHIaHHA o
3aKOHOAABLA TEBHOK MIPOKO 38/1EXATH
Blfj MI0ro BOJI a60, HaBIiakw, THX HODM,
1O HE MOXYTb OYTH 3MIHEHI, TOOTO THX,
AKI [IDOrO/IOLICH] HESMIHHIMI ».

4 Llut. 3a: Dietze G. Unconstitutional Constitutional Norms - Constitutional Development in Postwar
Germany // Virginia Law Review. 1956. Vol.42, No. 1. P. 18 (naTa 3BepHeHHs: 22.05.2025).



82.

83.

84.

85.

KC Haronowye, Lo YyKkpaiHcbka KOHCTUTYLIA He
6a3yeTbCs Ha LIHHICHOMY HeNTpaniTeTi, OCKifbKy
3aKpinntoe neBHi 3acafHu4i LiHHOCTI YKpalHCbKOro
CyCcninbCTBa, fAKi  KOHCTWUTYyUiefaBelb  HaAinve
abCoNOTHO HEeOTOPKAHHICTHO 3a4n4
3a6e3neyeHHs (QYHKLIOHaNbHOI CTabiNbHOCTI
KOHCTUTYLIMHOrO NOPALKY.

A AKWO 6paTM AK UEHTpaNbHy TOYKY CUCTEMM
KOOPAMHAT YKpaIHCbKOI KOHCTUTYLIT Ty NO3WLItO, L0
HEMOPYLWHI KOHCTUTYUIHI UIHHOCTI 3B'A3YH0Tb TaK0OX
i cam Hapoa (cyBepeHa) K MEpPBUHHY YCTaHOBYY
BNagy, TO 04YEBMAHO, L0 33 TaKOrO PO3YMiHHSA BOHM

(He3MiHHI LiHHOCTI KOHCTMTYLl, aKi CcTaHOBAATH i

A0p0) NiANOPAAKOBYIOTL CO6I /i AiSNbHICTb BRaam
BCTAHOBJIEHOT, AKOK € | KoHCTUTyLiHWiA Cya, T06TO
Ha IXHe YTBEPAXEHHS (3axMCTy) Ta 3ab6e3neyeHHs
3riaHo 3i cTatTeto 3(1) 3acagHnyoro 3akoHy Mae 6yTu
CnpsAMOBaHa  AiANIbHICTb  YCIX  KOHCTUTYLIMHMX
aKTOopIB.

OTXe, Yy KOHTEKCTI UIHHICHOTO BUMIPY [OOKTPUHY
«MaTepisNbHOro (HemopyluHoro) sapa KoHCTUTYL i
KoHcTuTyuinHnin Cyq 9K OAHa 3 YCTaHOBEHWX BNaj
TaK CaM0 € 0OMEXEHUM BIYHUMU KOHCTUTYLIMHUMM
LIHHOCTAMYM, 9Ki  HE  MOXYTb  OyTW  3MiHEHI,
HIBENbOBaHI  YM  KOAHUM  iHWWUM  CNOCOBOM
3anepeyeHa IXHS YNHHICTb 3@ 6YAb-KNX OOCTABUH, |
TUM nave nif Yac peanisadil KC cBoix NoBHOBaXeHb
1K KOHTpOJiepa JOTPUMaHHA NPUHLMMIB Ta LiHHOCTEN
KOHCTUTYUINHOrO AE@MOKPATUYHOI0 NOPALKY.

BaXnMBO TakOX 3a3HayuT, WO NIArPYHTA A8

(GOpMYyBaHHSA KOHLENLI «HEMOPYLIHOCTI NibepanbHOl

[AEeMOKPaATUYHOI OCHOBW  KOHCTUTYLINHOrO  nady»
3yMOBMNa MacliTabHa Kpun3a CBITOBOIO
npaBonopsaaKy, BUK/IMKAHA HeYyyBaHMMMK
MacluTabamm HacniakiB (QYHKLIOHYBaHHS
TOTaNiTapHUX MONITUYHUX PEXMMIB Y cepeanHi XX
cTopivys. 3 ornaay Ha Ue Ta 3aans 3anobiraHHs
3arposam, fKi MOXe CTaHOBMTM MaxopuTapHa
AemMoKparTid (HaoYHNUM NpuKNaLom cTano
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86.

87.

88.

(QYHKLIOHYBaHHA Y CamMOMy LEHTPI €BPOMencbKol

umBinisauir — @efepatvsHin Pecnybniui HimeyunHa —
aHTUIYMaHICTUYHOrO NPaBoNopPAAKY, MOMILLEHOTO Y
AcKpaBy  (oNbry [AemokpaTii Ta  06paMIeHOro
aTpuéytamm  GOpmManbHOI  3aKOHHOCTI),  3axigHa
UMBINi3aLia  WWPOKO  BMpoBaauna igel,  wWo
CTaHOBNATH LlIHHICHY OCHOBY Cy4acHoro
nibepanbHOro KOHCTUTYLIAHOMO MOPSAaKY, a Came:
1) 3axucT 3acafHN4mx npas NOANHY;
2) neMokpaTuMyHa Gopma npaBfiHHS; 3) NpuHLMN
nofiny Bfagu M 3aKOHOAABYOH, BMKOHABYOH Ta
CY[I0BOIO FinKamu; 4) BepXOBEHCTBO KOHCTUTYLT.

Hapani y KOHCTUTYUINHIA topuCnpyAeHLil 6araTbox
[epXaB Ha niacTaBi LUux 6a30BUX ifeid  6yna
COOpMOBaHa  AOKTPUHA  HE3MIHHMX  MPUMUCIB
KOHCTUTYUII («HE3MIHHOrO S4pa KOHCTUTYLi»  —
«unamendable core»’).

KoHncTutyuintnin Cyn CnoBeHcbkol Pecny6niku B
O[HOMY 3i CBOIX pilleHb BMK/AB Take PO3YMiHHA
3a3Ha4eHol KoHuenu:

«Came  TON  QaKT, Yu  MICTUTH
KOHCTUTYLIINHE Hopma LIHHICHE
[10CNNIaHHS, Y1 HI, [1epefoaqac, 1o
MOXJTNBO TAKOX CTBOPUTHU BHYTPILLHIO
MAETEPIS/IbHY 1€papXito MIX
KOHCTUTYLIiHUMY — Hopmamu. — Mix
HOpMaMu  KOHCTUTYLIIMHOro 11pasa 1a
IXHBOK  HOPUANYHOK CHIIOK € 3HAYHE
MATEPISANIbHE PISHWULS, | B LIEHTDI LiEl
IEPBPXIYHOI" CUCTEMU JIEXATH 38CEL4HNYI
KOHCTUTYLIVIHI Hopmy, 70670
KOHCTUTYUIHI HOpMY, 1JO CTAHOBJIATH
CYTHICHE AP0 KOHCTUTYLIF».

[loHan Te, y topucnpyaeHuil KoHctutyuinHoro Cyay
Yecbkol Pecny6niki HarofiowyeTbCss Ha TOMY, L0
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89.

90.

1.

Taki HOpPMMW 3B'A3yKOTb 6e3MnocepefHbo | camy
yCTaHOBYY Bnafy:

«llfo crocyerbcs cyTTEBUX ATPUOYTIB
LEMOKDATUYHOI JEPXKABY, L1JO KEPYETHCA
BEPXOBEHCTBOM  11paBa,  3M1JHO 3/
crarrero 9(2)  KoHerutyyii: Yecobkoi
Pecriy6iiiku ~ BOHW — 38/IMLAKOTHCS
HELOTOPKAHHIMY HaBITh 414
YeraHosynx 360pi8’».

AKLO roBOPMTM NPO CUCTEMY LiIHHICHWX KOOpAMHAT
B MeXax YKpalHCbKOro KOHCTUTYLIMHOIO MOPAAKY,
T0 KoHCTUTyUinHuiA Cyn Haronowye Ha TOMY, LLO
MaTepisfibHUM 94poM 3acafH14oro yKpaiHCbKoro
3aKoHy (/AOro BiYHUMM MpUNMCAMM), @ OTXKe, i
OCHOBO KOHCTWTYLiHOro nagy YkpaiHu, € Tpidna
LiiHHOCTEl, 3aKkpinneHa ctaTTeto 157(1) yKpaiHcbKol
KoHCTHTYLIl. Takumu LIHHOCTAMM
KOHCTMTYLieAaBeLb BM3HauMB (1) npasa Ta cBo60AM
NMOANHM 1A TpoMafsaHuHa, (2) HesanexHicTb |
(3) TepUTOPIANBHY LiNICHICTb YKpaTHW.

BMCHOBOK MNpo Te, WO caMe UMM hyHOAMEHTAIbHAM
LIHHOCTAM HaAaHUA OCOGMANBWIA KOHCTUTYLINHUIA
3aXMCT NOriYHo BUNNMBae 3 popmynn ctatTi 157(1)
3acafjH14oro 3akoHy, 3rifiHo 3 AKOK HaBiTb y pasi
BHECEHHA 3MiH A0 KOHCTUTYUI nepeniyeHi 3acamm,
fKi  CTAHOBNATb OCHOBY KOHCTUTYLIMHOTO nagy
YKpalHu, MaroTb 3a/IMWaTnCb HenopyLHUMK. T1eBHi
cynai KoHcTuTyuinHoro Cydy TakoX [ello paHille
BXXE BWCI/IOBJ/IHOBANIUCA MPO Te, O BOHW MOAINATL
Lei nigxia®,

3a TaKoro posyMiHHA HopMa cTaTTi 1512 KoHeTUTYyLil
33 XO[HMX YMOB HE MOXEe OyT¥ pO3T/iyMayeHa Tak,

/ 2006/03/08 - PI. Us 50/04.
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92.

93.

94.

95.

96.

97.

1106 Le (haKTUYHO 03HAYan0 HeXTYBaHHS Ny6IiuHOK
BMAZO0  3acafiod  3B'H3aHOCTI  3acafHU4UMU
LiIHHOCTAMMY, AK KoHCTUTYL A OroJioLlye
HeJ0TOPKaHHUMM.

Tomy KC TBEpOO NepekoHaHW, WO TayMaveHHd
Oyab-KOI  KOHCTWUTYUIAHOI HOPMM, 30KpeMa M
npunucy cTatTi 1512 KOHCTUTYLT, HEOAMIHHO Mae
HaflaBaTMCs  TakOX 3 nornagy  06oB'AsKy
KoHctutyuitHoro  Cygy  3axuwatm  «He3MiHHe
(MaTepisnbHe) AP0 KOHCTUTYLI».

OOHMM 3 HYKMOHIB  (CKNAgHMKIB)  «HE3MIHHOMO
(MaTepianbHOro) aapa ykpaiHcbkol KOHCTUTYL» €
3acafiHu4e npaBo KOXHOro Ha Cy[j0BWiA 3aXMCT.

KN4oBMM XXe CKNaJHUMKOM NpaBa 0Cobu Ha
CYZI0BWI1 3aXWUCT € rapaHTil 4oCTyny A0 NpaBocyaas,
3MICT IKMX BM3HAYaeTbes B cTaTTi 55(1) KoHCTUTywiT
Ta PO3KPMBAETLCA B KOHCTUTYLIAHINA topucCnpyaeHL il
(OiLiNHIA  KOHCTUTYUIAHIA — [OKTPWMHI), WO
copMoBaHa B npakTuLi KoHcTUTyUiiHoro Cyay.

CtatTa 55(1) KoHcTuTyuil nepepbadae 3aranbHe
npaBuio, 3a KM MpaBa i CBOGOAW MHOAMHM Ta
rpOMaAsiHAHA  3axMWaroTbecd  CyAaoM. BogHouac
cTaTTa 55(2) KOHCTUTYLIl, KOHKPETU3YKUM 3MICT
npunucy ctatTi 55(1), rapaHTye KOXHOMY NpaBo Ha
OCKAapXXEHHSI B CYAi PilleHb, Ai Yn 6e34ianbHOCTI
OpraHiB  [ep)XaBHOI BJlaaW, OpraHis MicLeBoro
CaMOBPSAJYyBaHHS, NOCaA0BUX i CNYX60BUX OCIb.

Y cBoiit topucnpyaeHui’ (0diLiiHIA KOHCTUTYLiHII
NOKTPUHI)  KoHCTUTYUiiHMiA — Cya nocnifoBHO
06CTOOE NiAXif, 3a AkMM Npunncu cTaTTi 55(1) Ta (2)
KOHCTUTYUil MOKAMKaHi  3abe3nevyyBaTtit  LUMPOKI
rapaHTil npaBa KOXHOro Ha JoCTyn 40 NpaBocyaas.

3rigHo 3 TaymMaveHHAaM KC «KOXeH Ma€e rapaHToBaHe
[epXaBot0 MpaBO OCKapXWUTW B Cyfi 3arajbHol
OPUCONKLIT (HUHI — B Cyfi cuctemu CygoycTpor,
rpuM. Halua — Konerig cyagiB BIT KCY) pilueHns, ail
4n 6e3AiANbHICTb Byab-9KOr0 OpraHy AepXaBHOI
BNafW, OpraHy MicleBoro camOoBpsiAyBaHH4,


http://search.ligazakon.ua/l_doc2.nsf/link1/an_177/ed_2019_09_03/pravo1/Z960254K.html?pravo=1
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NocafoBuX i CNYX60BKX OCIB, SKLLO BBAXAE, LLIO TXHI
PILUEHHA, i YM 6e3hiANbHICTb MOpYyWyTb abo
yUIeMNAlTb  HOr0  npaBa | CBOGOAM  uM
nepewKkokatoTb IXHbOMY 3[INCHEHHIO, a TOoMy
noTpe6ytoTb NPABOBOro 3aXMCTY B CYAi%».

08. AHanoriyHy topuanyHy nosuuito EAVHUIA  OpraH
KOHCTUTYUINHOI FOPUCAMKUIT ChOpMyNtoBaB Lie B
OAHOMY CBOEMY PilleHHi, B AKOMY 3a3HauuB, LWO
«pumnc - cTatTi - 55(2)  KoHcTuTyuil  noTpibHO
PO3YMITM TaK, WO KOHCTWUTYUiHEe TpaBO Ha
OCKApXeHHs1 B Cyfi OyAb-AKMX PpilleHb, A 4n
6e3AisNbHOCTI  BCIX OpraHiB AepXXaBHOI Bnaan,
OpraHiB MICLIEBOr0 CaMOBPSAYBaHHA, NMOCaA0BUX i
CNYX60BWX 0CI6 rapaHTOBaHe KOXHOMY. Peanizauis
L|bOro npaBa 3abesnevyyeTbcs Y BifnoBigHOMY BULI
CY[04MHCTBA | NoOpPsALKOM, BM3HAYeHUM
npoLecyanbHUM 3aKoHOM'%».

99. Llo cToCyeTbCA TUX CUTYyaLil, KOMM OCKapXyroTb
OPUANYHI aKTW Cy6'eKTIB Ny6NIYHOI afMiHICTpaLl, TO
BapTO Haronocutu, Wo KoHetutyuinHuii Cya CToIb
Ha No3uuUil, 3rigHO 3 AKOK «PilleHHs, yXBaneHi
Cy6'eKTamMu BAHUX MMOBHOBAXEHb, [il, BYMHEHI
HUMW Nif Yac 3[iACHEHHS YNpaBRiHCbKMX QYHKLIN, a
TaK0X HEBUKOHAHHSA MOBHOBAXEHb, BCTAHOBIEHMX
3aKOHOAABCTBOM (6€3[iANbHICTb), MOXYTb 6YyTK
OCKapxeHi Ao cyay BianoeigHo Ao ctatTi 55(1) Ta

O /ue. MyHKT 1 pe3omoTMBHOI 4acTuHM PileHHs KoHctuTyuiHoro Cymy Big 25.11.1997
N 6-3n/1997 y cnpagi N2 18/1148-97 3a KOHCTUTYLiIAHUM 3BEPHEHHAM rpoMafsHKy [13t06u [anuHu
MaBniBHM WoA0 odiliiHOro TnymayeHHs cTaTTi 55(2) KoHeTuTyuii Ta cTatTi 2482 LinBinbHoro
npoLecyanbHoOro Koaekcy (cnpaBa rpomaasHky [13tobu . 1. 1o40 npaBa Ha OCKapXeHHS B CyA
HenpaBOMIpHWX Ai nocagoBoi oco6u). URL: https://ccu.gov.ua/sites/default/files/ndf/6-zp.rtf
(naTa 3BepHeHHs: 22.05.2025).

10 flup. nyHKTM 1, 2 PE3ONIOTUBHOI YacTuHU PieHHa KowcTutyuiitHoro Cyay Big 14.12.2011
N2 19-pn/20117 y cnpasi N 1-29/2011 3@ KOHCTUTYUINHUM 3BEPHEHHSAM rpoMasaHnHa OceTpoBa
Cepris BonogumupoBuya oo odiliitHoro tnymadenHs npunucie ctatTi 55(2) KoHcTuTywl,
cTatTi 2(2), ctatTi 17(3)(2) Koaekcy aaMiHiCTpaTUBHOTO CyA0YMHCTBA, cTaTTi 110(3), cTaTTi 236(2)
KpuMiHanbHO-MpoLecyanbHOro KOAEKCY Ta KOHCTUTYLIMHIUM NoAaHHAM BuLLOro cnewisnisoBaHoro
CyAy 3 PO3rnfdy UMBINMBbHWX | KPUMiIHANbHMX CMpaB WOAO OMIUIMHOTO TNyMaYeHHs MpUnUCIB
crateit 97, 110, 234, 236 KpumiHanbHo-npouecyanbHoro Kogekcy, cratei 3, 4, 17 Kopgekcy
afiMiHICTpaTMBHOrO CyaouMHcTBa YKkpaiHu B acnekTi cTatti 55 KoHcTuTyuil (cnpaBa npo
OCKapXeHHs 6e3isNbHOCTI Cy6'eKTIB BNafHUX MOBHOBaXeHb WOAO 3asB Mpo 3104nHmM). URL:
https://view.officeapps.live.com/op/view.aspx?src=https%3A%2F%2Fccu.gov.ua%2Fsites%2Fdefa
ult%2Ffiles%2Fndf%2F19-rp%2F2011.doc&wdOrigin=BROWSELINK (aaTa 3BepHeHHs: 22.05.2025).



https://ccu.gov.ua/sites/default/files/ndf/6-zp.rtf
https://view.officeapps.live.com/op/view.aspx?src=https%3A%2F%2Fccu.gov.ua%2Fsites%2Fdefault%2Ffiles%2Fndf%2F19-rp%2F2011.doc&wdOrigin=BROWSELINK
https://view.officeapps.live.com/op/view.aspx?src=https%3A%2F%2Fccu.gov.ua%2Fsites%2Fdefault%2Ffiles%2Fndf%2F19-rp%2F2011.doc&wdOrigin=BROWSELINK
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55(2) KoHcTutyuii.  [na  peanisauil  KOXHUM
KOHCTUTYLIMHOrO NpaBa Ha OCKapXeHHA pilleHb, Al
4n  6e3fifdnNbHOCTI BKasaHWX Cyb6'ekTiB Yy cdepi
YNPaBiHCbKOI  AIANbHOCTI B YKpalHi  yTBOpeHa
CUCTEMa aAMIHICTPaTUBHIX CYAiB!».

100.  Takox KoHctutyuinHuin Cya y CBOIM topucnpyLeHui
copMyBaB NIAXia, WO «c7arrs 55 KoHetuTyyili He
BU3HAYAE, SKI came PILLIeHHS], fiI 4u Oe3fiS/IbHICT
OPraHiB — [epxasHol  B/aAn 14  MICLEBOIO
CaMOBPSALIYBAHHA Y [10CaH0BUX | CIIYKO0BUX 0CIO
MOXYTb OYTU OCKADXEH[, & TOMY BCTAHOBJIHOE
TIPUHLNIT, BIGMOBIHO [0 KOO B CYAI MOXYTb O)TH
OCKApXeH! — OyAb-AKI  PILIEHHS, /T
6C3LIA/IbHICTL ».

101.  Omxe, KC nocnifoBHO 06CTOROE OPUANYHY NO3ULLIHO,
O KOHCTWUTYLiIMHE NPaBO KOXHOM0 Ha CYyAOBWIA
3aXWCT, 30KPeMa iy KOHTEKCTI OCKapXeHHS piLleHb,
OiR 4 6e3AiSNbHOCTI Cy6'ekTiB NyoMiYHO Bnagn y
cepi TXHbOI YyNpaBAiHCLKOI AiNbHOCTI MOXe 6YTH
peanisoBaHe  6€3  XKOOHWX  BUMHATKIB. LA
KOHCTUTYLiHA topucnpyaeHuis (odhiviiiHa
KOHCTMTYLiHa AOKTpKHA) KoHeTuTyuitHoro Cyay €
CTasIoto, BOHa by/a Heo4HOPAa30BO NifTBEpAXEHA Ta
BAOCKOHaNeHa y Hu3Li iHTepnpetauinHmx akTis KC.

" /lup. ab3al nepLuni nignyHKTy 4.2 NyHKTY 4 MOTMBYBaNbHOI YaCTUHM PilieHHs KOHCTUTYLiiHOrO
Cypy Big 14.12.2011 N2 19-pn/2011 y cnpasi N2 1-29/2071 3a KOHCTUTYLINHM 3BEPHEHHAM
rpomagsHuHa OceTpoBa Cepris BonogumupoBuya WOLO OQILIMHOTO TAYyMayeHHs MpuUnucis
cTatTi 55 (2) KoHeTuTyuii, yacTuHu apyroi ctatTi 2(2), ctatTi 17(3)(2) Kogekcy aaMiHicTpaTMBHOMO
cypoumHeTea, ctatTi 110 (3), cTatTi 236(2) KpuMiHanbHO-NpoLeCyanbHOro  KoAekcy Ta
KOHCTUTYLIMHUM NMOLaHHAM BULLOMO CNewisni3oBaHoro cyay 3 posrnaay LMBINbHUX | KPUMIHANbHUX
ChnpaB WOA0 OiuiMHOro TaymadveHHs npunucie ctateid 97, 110, 234, 236 KpuMiHanbHo-
npoLecyanbHoro Koaekcy, craten 3, 4, 17 Koaekcy aaMiHICTpaTUBHOMO Cy[OYMHCTBA B aCrMeKTi
cTaTTi 55 KoHcTuTyLil (cnpaBa Npo 0CKapXeHHs 6e3AisnbHOCTI cy6'eKTiB BNafHMX NOBHOBAXEHb
uoao 3afB  npo  3n04uHu)  Big 14 rpyaHs 2011 poky N2 19-pn/2011.  URL:
https://view.officeapps.live.com/op/view.aspx?src=https%3A%2F%2Fccu.gov.ua%2Fsites%2Fdefa

ult%2Ffiles%2Fndf%2F19-rp%2F2011.doc&wdOrigin=BROWSELINK (aaTa 3BepHeHHs: 22.05.2025).

12 [lu. ab3al, AeB'aTUiA NYHKTY 2 MOTUBYBANbHOI YacTuHW PilieHHa KoHcTuTyuiiiHoro Cyay Bif
25.11.1997 N® 6-3n/1997 y cnpasi N2 18/1148-97 3a KOHCTUTYLiAHUM 3BEPHEHHAM TPOMaASHKM
[13t061 FanuHy MaBniBHM Woao odiliiiHoro TaymadyeHHs cTatTi 55(2) KoHeTuTyuii Ta cTatTi 2482
LinBinbHOro npolecyanbHoro Kojekcy (cnpaea rpomafsHkn [13to6u 1. woao npaBa Ha
OCKapXeHHA B cyqi HEernpaBOMIpPHMX Rt nocagoBol 0Cco6Mm). URL:
https://ccu.gov.ua/sites/default/files/ndf/6-zp.rtf (nata 3BepHeHHs: 22.05.2025).



https://view.officeapps.live.com/op/view.aspx?src=https%3A%2F%2Fccu.gov.ua%2Fsites%2Fdefault%2Ffiles%2Fndf%2F19-rp%2F2011.doc&wdOrigin=BROWSELINK
https://view.officeapps.live.com/op/view.aspx?src=https%3A%2F%2Fccu.gov.ua%2Fsites%2Fdefault%2Ffiles%2Fndf%2F19-rp%2F2011.doc&wdOrigin=BROWSELINK
https://ccu.gov.ua/sites/default/files/ndf/6-zp.rtf
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102. 3 omggy Ha 3asHaveHe KC  1ocTyfiroe, 1o
KOHCTUTYLIMHY HOPUCTIDYAEHLIIFO (0QijiviHy
KOHCTUTYLIVIHY — JOKTPUHY) — 1OJO  T/IYMAYeHHs
crarri 1577 KoHetutyyii — cnig — @opmysioBaTi
3BAXaKOYHN TAKOX [ Ha IOTPEOY POIYMIKHS MPUITUCIB
3aca0HM490ro - 3aKoHy B IXHIM  YiicHoOCTH T4
B38EMOY3IOfXEHOCTY, oepysn  [O  yBaru
Hacamrepes T/ [APUHUMIN  38Ca4HNY0ro
VKDAIHCbKOrO — 3aKOHY,  AKI CTAHOB/IATL — MOro
CHE3MIHHE (MATEDIS/IbHE) 540,

103. Y ubomy KoHTekcTi KOoHCTuTyUinHWiA Cyn 3a3Havae,
L0 0C06MMBA POSib MpaBa Ha CYLOBWIA 3aXMCT K
HEAO0TOPKAHHOI  LIHHOCTI  KOHCTUTYUiHOrO nagy
YKpalH# BM3HAYaeTbCAd TWUM, WO «CY[ HEe MOXe
BIAMOBMTW Y MPaBOCYAdi, $KWO TPOMaAsHUH
YKpaiHu, iHo3emelb, 0coba 6e3 rpoMaasHCTBa
BBAXakoTb, WO TXHI NpaBa i CBO6OAM NOpPYLLEHi abo
NOpyLYKTbCS,  CTBOPEHO ab0o  CTBOPKOKOTLCSA
nepeLKoay ANns IXHbOI peanidaLil abo MatoTb MicLe
IHLLI yLLIEeMIEHHA NpaB Ta CBOOOA. BigmoBa cyay
B3ATTI 40 NPOBAKEHHSA MO30BHUX Ta iHLIMX 3asB,
CKapr, O(QOpMAeHMX BIANOBIAHO A0  YMHHOMO
3aKOHO[aBCTBa, € MOPYLWEeHHAM NnpaBa Ha Cya0BWI
3aXWCT, fKe 3rigHo 3i ctatTeto 64 KOHCTUTYUIT He
MOXe ByTh 06MexeHe 'y,

104.  Tomy KC Harosouye, 1o BUIHAYar091 KOJIO
[IPaBOBUX AKTIB, 1O MOXYTb OyTH OCKADXEH| [0
CYAIB,  30Kpema v GAMIHICTDATUBHMUX,  C/IIj
KEDYBATUCA [IDABWIIOM, 38 SKUM [IDaBOBUN  aKT
(HOPMATUBHII Yu IHANBIAYASIbHWY) HE Moxe OyTu
BUBELEHWI 3-11]1] KOHTPOJIKO CYAIB, | HACAMITEPES]
8AMIHICTDATUBHUX, — LJOJO  HOro  BIAMOBIAHOCTI
1IPABOBOMY 8KTy BULLOI FOPUANYHOI Chim Ta {040

18 [lup. nyHKTM 1, 2 PE30MIOTUBHOI YacTuHU PilleHHa KoHcTuTyuiitHoro Cyay Big 25.11.1997
Ne O-3n/1997 y cnpasax N 18/1203-97, N¢ 18/1205-97, N® 18/1206-97, N2 18/1207-97,
N2 18/1208-97, Ne 18/1209-97, N® 18/1210-97, N2 18/1211-97, N 18/1212-97, N2 18/1213-97,
N2 18/1214-97, N° 18/1215-97, N2 18/1216-97, N2 18/1217-97, N® 18/1218-97, N2 18/1219-97,
N2 18/1220-97,N218/1221-97,N2 18/1222-97,N218/1223-97 1a N2 18/1314-97 33 KOHCTUTYL|iAHUMM
3BEPHeHHAMK rpomaasaH [Npouerko Paicn MukonaiBHu, ApoweHko MoniHn [1eTpiBHM Ta iHLKX
rpoMaasH oo odiliiHoro TyMayeHHs cTaTeit 55, 64, 124 KOHCTUTYLT (cnpaBa 3a 3BEPHEHHSAMMY
xuTenis  Micta KoeTi Boau). URL: https://ccu.gov.ua/sites/default/files/ndf/9-zp.rtf (nata
3BepHeHHs: 22.05.2025).



https://ccu.gov.ua/sites/default/files/ndf/9-zp.rtf

105.

106.

107.

108.

JOTOUMAHHS HANIEXHOI" IPaBOBOI poLeqypm (due
process of law) r1jg yac #oro yxBaneHHs.

BMCHOBOK 1100 HEMOX/IMBOCTI CKacyBaHHA abo
HIBE/IOBAHHA B 6YAb-AKMIA IHWWIA cnocié npasa Ha
CYAOBWI  3aXMCT  3YMOBMIKOETBCA | TWUM, LU0
BiNOBIAHO A0 NpunuciB cTaTTi 1, cTaTTi 8(3) apyre
peyeHHs, cTaTtTi 55(1) Ta (2) 3acagHnyoro 3akoHy
YTBEPIKEHHA [epXXaBW, KEPOBAHOI BEPXOBEHCTBOM
npaBa, HEMOXJ/IMBO VYABUTKM 63 rapaHTyBaHHS
KOXHOMY CYZ0BOr0 3aXMCTy NpaB i CBO6O[, a TakoX
6e3 (YHKLIIOHYBAHHA MEXaHi3My Takoro 3axmcTy.

HasefeHa nosnis KC y3rofxyerbcsa Takox | 3/
SMICTOM MIKHEPOAHNX 30608 938Hb, SAKI B35/14 Ha

cebe YKpaiHcbka JEDXABA BIAMOBIAHO [0 KOHBEHLII

1IDO 38XHUCT 1IPaB JIKANHN T4 38CaAHNINX CBOOOS
(Hagan — KoHBEHLIS)

OOHMM 3 TaKuMXx 3000B'A3aHb B KOHTEKCTI
NOPYLEHOro Y Uit cnpasi NpaBOBOro MUTaHHSA € Te,
Lo Ha nigcTasi NyHKTY 1 cTaTTi 6 KOHBEHLIT YKpaiHa
Mae rapaHTyBaTh KOXHOMY «<..> TpaBO Ha
crnpaBe/IMBKIA Ta NyONiYHNIA PO3INAL MOro CnpaBu
YNPOAOBX PO3YMHOTO CTPOKY HEesaNexHUM i
6e3CTOPOHHIM  CYAOM, nepeadavyeHnuM  3aKOHOM,
SKWIA PO3B'AXe CNip LLOAO Ooro npae Ta 060B'A3KIB
UMBINBHOTO XapakTepy <..>»,

3rigHO 3 NPaKTMKOK EBPOMNeincbkoro cyay 3 npas
NOANHN (Hagani — €CI/T abo Crpactypeskmi Cyz)
«BEPXOBEHCTBO MpaBa B LIMBINIbHKX CNpaBax BaXKko
Cobi yABUTY 6€3 MOXMBOCTI OTPUMaTK JOCTYN A0
npasocyand. [lpuHumn, 3rifHO 3 AKUM  Cnip
LMBINBHOMO XxapakTepy MOXe 6yTu nepefaHuii ao
Cydy, Hanexutb [0 4Yucna 3arajibHOBKM3HAHMUX
3acafiHMuMx NpUHUMNIB NpaBa; Le CrnpaBeasiMeo i
WOAO MPUHUMMNY  MIXHAPOAHOro npaBa, Skl
3a60pOHAE BIAMOBY B MpaBOCYAdi. Y CBITAi
3a3HaYyeHuXx NpuHUMNIB cnig yutatm n § 1 cTaTTi 6
KoHBeHUi» (guB. pileHHs CTpacbypcbkoro Cyay y
cnpasi «Fongep npotut 06'egHaHoro Koponiscrear
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109.

110.

(Golder v. the United Kingdom'), §§ 34 Ta 35, Big
21.02.1975, cepist A, N2 18). «§ 1 cTaTTi 6 KoHBeHLUT
3abe3neyye KOXHIN NOAVHI NpaBo Ha PO3rNisif B CyAi
Oyab-IKOr0 CMopy, WO Hanexutb A0 1 UMBINbHKX
npaB i 060B'A3KIB. BiH BM3Hae "nMpaBo Ha cyn’, ae
npaBo AOCTyMy, WO PO3YyMIETbCA AK MOXIIUBICTb
IHiLitoBaTK CyAOBe MNPOBAMKEHHA Y  LMBINIbHUX
cnpaBax, CTAaHOBUTb TiflbKW OAWH 3 acnekTiB» (Tam
camo, § 36).

| xoua 3a TBepakeHHd camoro ECIJ1 npaBo Ha
[0CTYN [0 Cy Ay He € abCOMOTHUM | MOXe 3a3HaBaTy
obMmeXxeHb, yTiM  BiH  (CTpacéypcbkuit  Cyn)
NOCNIJOBHO MiAKPECIIOE, WO «TaKi 0OMEXEHHS He
MOXYTb 3BY)XYBaTW ab0 3MeHLIyBaTV AOCTYM, L0
3a/MWAETbCA B 0COOW, TakuM CMocoobom abo
HACTINbKK, W06 NOPYLWNTK CaMy CYTb BiAMOBIAHOMO
npaBa. Kpim TOro, 06MexXeHHs He 6yAe CyMICHUM 3
§1 crarti 6 KoHBeHUil, AKWO BOHO He Mae
NeriTMMHOI  MeTW abo  SKWO HEMAE PO3YMHOI
NPONOPLiAHOCTI MIX 3acobamu, IO
BUKOPUCTOBYIOTbCH, | METO, fKa Mae 6yt
[OCATHYTa» /guB. pilleHHs Benukoi Manat ECMNITy
cnpaBsi «baka npoTy YropwuHu» (Baka v. Hungary'™),
Ne 20261/12, § 120, Bin 23.06.2016).

BogHoyac €CI1J1 nocnigoBHO Harofowye, Wo «and
TOrO, W06 PO3B'A3aHHA MUTAHHA WOAO "LMBINbHMX
npaB Ta 000B'SA3KIB" 3a[40BOMbHANO  BUMOTY
§ 1 cTatTi 6 KoHBeHUiT, BIANOBIAHWIA "Cya” NOBUHEH
MaTK HOPUCAMKLIKD 3 PO3rngay BCIX MUTaHb, SKi
CTOCYHOTbCS (aKTIB i MPaBa, WO CTOCYTHCS Cropy,
KNI nepebyBae Ha NOro posrnagi. Bumora, 3rigHo 3
AKOK cyn abo TpubyHan MOBWMHEH MaTh "MOBHY
OPUCAMKLK", 3a[10BOJIbHAETHCS, AKLO
CTpacbypcbkuit Cya BCTAHOBUTD, WO BiANOBiAHMNA
CYA0BMIA OpraH 37iACHWB "AOCTATHIO HOPUCAMKLIKD"
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4 Jlus. piwenHs Ctpacéypcbkoro Cyay y cnpasi «fongep npotu 06'egHaHoro KoponiscTsay

(Golder v.

The United Kingdom), 3asBa N° 4451/70, Big 21.02.1975.

https://hudoc.echr.coe.int/eng?i=001-57496 (naTa 3BepHeHHs: 22.05.2025).

URL:

5 [lus. piwenHs Benvkoi Manatn €CMNI y cnpasi «baka npotu YropwmHi» (Baka v. Hungary),
N® 20261/12, Big 23.06.2016. URL: https://hudoc.echr.coe.int/fre?i=001-163113 (aaTa 3BEPHEHHS:

22.05.2025).



https://hudoc.echr.coe.int/eng?i=001-57496
https://hudoc.echr.coe.int/fre?i=001-163113
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abo 3abesneynB "AOCTATHIN nepernsa”’ y npouec,
AKWIA pO3rnaaaB BifNOBIAHWIA OpraH» (4#B. PilleHHS
Benwukol lManatn €CIJ1y cnpasi «<Pamoc HyHbec fe
Kapanbito e Ca npotu Moptyranii» (Ramos Nunes
de Carvalho e Sd v. Portugal™) N2 55391/13, § 176,
Bif 06.11.2018).

111.  Takox KC He MOXe OMWHYTU CBOEtO yBarow Te, Lo
[oCWUTb  NopibHe  mutatis  mutandis (3 7ar.
«3Ba)Kaloun Ha BIANOBIAHI BiAMIHHOCTI») NpaBOBe
MUTaHHA Y MOPIBHAHHMX O NpeAmMeTa Uiel cnpasu
(QaKTUYHOMY Ta HOPUANYHUX KOHTEKCTax 6yno y
dokyci yaru €CIJI, a B pillleHHi, yxBaneHoMy 3a
Hacnigkamu  poarngay  Takoro MUTaHHg,  6yn1o
KOHCTaToOBaHe TMopYyLleHHss mnpaBa 3adBHUUI Ha
[OCTYNn A0 Cydy, rapaHToBaHOro CTatTeto 6 §
KoHBeHL;I.

112.  3-NOMDK [HLWOro, y CBOEMY PpillEHHI Yy Cnpas.i
«KboBeLwi npotu PymyHii» (Kévesiv. Roania') (sasBa
N® 3594/19, § 154, Big 05.05.2020) Ctpac6ypcbkuii
Cyl, 3a3HayMB, WO BiH «HE MNepeKkoHaHuW, Lo
3asBHULA Mana AOCTYMHWIA BHYTPILWHIA 3acib ans
eQEeKTNBHOIO 3axMUCTy B Cyfi B KOHTEKCTI TOrO, L0
BOHA Hacnpasfi Mana Hamip OCKapXuT, a came:
NPUYUHW 1T YCYHEeHHA 3 1ocaas T0fI0BHOMO
npokypopa  HauioHanbHOro  aHTUKOPYNUIHOro
ynpasniHHA yka3oM [lpesunaeHta Big 09.07.2018,
BUAAHUM Ha NiAcTaBi pilleHHss KOHCTUTYLIMHOrO
Cyay Big 30.05.2018. MoxnuBIiCTb <..> 6yAb-AKOI
NepeBipKN  AOUINbHOCTI  MPUYKMH,  AOPEYHOCTI
CTBEPIKEHWUX (aKTIB, Ha AKWX FPYHTYBaNoOChH
YCYHEHHS,, ab0 BMKOHAHHSA 3aKOHHMX YMOB LIOAO
0ro 06I'PYHTOBAHOCTI Byna KOHKPETHO BUKITHOYEHA.
ToMy CTyniHb CyfoBOro nepernamy, [AOCTYMHOro
3asBHULi 3@ 06CTaBMH NOTOYHOI CNPaBy, HE MOXHA
BBaXkaTl "AocTaTHIM ». Ha gymky ECIJT, «Lie HaBpsaa

16 Zlug. piwenHa Benukol Manat €CMNJ1 y cnpasi «<Pamoc HyHec e Kapsanbiio e Ca npotu
MopTyrani» (Ramos Nunes de Carvalho e Sa v. Portugal), N® 55391/13, Big 06.11.2018. URL:
https://hudoc.echr.coe.int/eng?i=001-187507 (naTa 3BepHeHHs: 22.05.2025).

V' [lug. pilenHs CTpac6ypcbkoro Cyay y cnpasi «KboBselli npoTu PymyHii» (Kdvesi v. Romania),
3agBa N23594/19, Big 05.05.2020. URL: https://hudoc.echr.coe.int/eng?i=001-202415 (paTa
3BepHeHHs: 22.05.2025).
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113.

114.

115.

4 MOXHA Y3roMTK i3 CYTHICTIO NpaBa Ha JOCTYn [0
Cyay, WO OXOM/E He TiNbKKM MPaBO Ha MOYaToK
CrpaBw, a i NpaBO Ha PO3B'AA3aHHA CYAOM Cropy.
AKWIO HasiBHa Cepito3Ha Ta CrpaBXHA Cymnepeyka
OO NPaBOMIPHOCTI BTPYyYaHHA Y LMBINbHI NpaBa
0CO6M, L0 CTOCYeTbCsH abo CaMOl HasBHOCTI, abo
0bCAry  CTBEPMKEHOrO  LMBINbHOrO  MpaBa,
§ 1 cTaTTi 6 [ae NpaBo 3aLikasneHi 0cobi “npaBo
Ha PO3B'I3aHHA CY[JOM MUTAHHA NPO 3aCTOCYBaAHHS
BHYTPILUHbOTO 3aKOHO4ABCTBA ».

Ha nigcTasi 3a3HayeHux Bulle MipkyBaHb ECI1J]
3p06MB  BMCHOBOK, L0  «JepxaBa-Bignosigad
nopyLUnna camy CyTb NnpaBa 3asaBHULI Ha JOCTYN A0
CyZly Yepes KOHKpeTHi Mexi nepernagy 1 cnpasu,
BCTaHOBMeHi B akTi KoHCTuTyUiHoro Cyay» (§ 157
LibOro X pilleHHst). Y niacymky Ctpactypcbkuii Cyna
KOHCTaTyBaB NMOpYLUEHHA NpaBa 3asaBHWMLI Ha LOCTYN
10 CyAy, Wo rapaHTye § 1 cTaTTi 6 KOHBEHUIT (4/8.
§§ 154-155 1a §§ 157-158 3a3Ha4eHOro pillleHHs).

3a Takux 06CTaBWH Mif Yac PO3B'I3aHHA MUTAHHS
OO HANeXHOro 3abesneyeHHss npaBa Ha
CrpaBeq/IMBMA  CY[AOBUIA  PO3MSA  KOXHOrO,
ctocoBHO koro cyaai KC (1) abo yxBanuam akT, SKuwm
Hafany 3rofly Ha 3aTpUMaHHsa abo yTPUMYBaHHS Mif
BapTOlO uM apewT, (2) abo yxBanuaW akT Mpo
3BifIbHEHHA 3 nocaau cyani, KC  3B'A3aHuil
NpUHUMNamMK, ChOPMYNbOBaHNMK Y  3rajlaHOMYy
pilenHi ECTIT y cnpasi «Kboselli Npot PyMyHii»
[(Kovesi v. Romania), 3asBa N23594/19, Big
05.05.2020], ronoBHO WOAO0 3MICTY rapaHTiil focTyny
[0 Cyay Ans Takux oci6.

3 ornagy Ha ue KC noctyntoe, wo cratti 55(1)
Ta 55(2) KoHCTWTyuil rapaHTylOTb [JOCTyn [0
npaBocyaas (1) gk ocobam, Wo 06iiMatoTb nocaay
cynai KC, i ctocoBHO sikux cyaai KC yxBanunm akT,
AKAM  Hajanu 3rofy Ha 3aTpuMaHHa  abo
YTPUMYBaHHA i BapTol0 4u apewT, (2) TaK i
ocobam, L0 obiimanu nocagy  Cynai
KoHcTutyuitHoro Cyay, i cTocoBHO Akux cyadi KC
YXBanUN aKT, AKUM 3BiNbHWUAN Takmx ocib 3 nocaam
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cynai KC, akwo ocobw, npae, 060B'A3KiB Ta (abo)
IHTEPECIB AKMX CTOCYETbCA TakMW aKT, BBaXatoTb,
Lo BHACNIOK yXBaNleHHA BIANOBIAHOIO
IHAMBIAyanbHOro akta KoHCTUTyUiiHOro Cydy IXHi
npaBa 6ynn nopylleHi. CBOEK Yeprow rapaHTil
npaBa Ha crpaBef/MBWiA CYAOBWIA PO3rnsag And
TaKMx 0CIi6 BK/IOYAKOTh He TiNbKM NPaBO Ha NOYaToK
CrpaBuW, a 7 NpaBO Ha PO3B'A3aHHA CYyOM Cropy
(yXBaneHHs Cya0BOro PilEHHS MO CYTi 3aABMNEHUX
No30BHMX BMMOT). [MTaHHS AOCTyny A0 cyay Y
BIAMOBIAHMX  chpaBax  HabyBae  0COBAMBOI
3HAYYyLLOCTI, 60 TPAAMULIAHO TYT HasiBHa Cepio3Ha Ta
CMpaBXHA  Cynepeyka  WOAO  MPaBOMIPHOCTI
BTPYYaHHS Y LUMBIIbHI NpaBa 0Co6M, L0 CTOCYETbCH
abo camol HasBHOCTI, abo 06CAry CTBEPIKEHOrO
UMBINbHOMO  MpaBa. |HWWA nigxin —  WOoAo
HEMOXVJIMBOCTI  PO3rnady  BIANOBIAHWX — CMIPHMX
NMUTaHb MO CYTI — NopywyBaTUMe camy CyTb rnpasa
0cobu, sika obiiiMana 4u obinmae nocagy cyani KC,
Ha A0CTYN ile) cyay, nepeabdayeHoro
ctatTamun 55(1) Ta 55(2) KoHcTuTywii, 3micT i obear
rapaHTii  AKOI KOpecnoHAye CcTaHgapTaMm, sKi
BCTaHOBIIOE CTATTA 6 § T KOHBEHLIIT.

3a uux nigctaB  KoHCTMTYUiMHWA Cya YKpaiHw,
3acifgaroumn Konerieto cyanis Benukol nanatu,

yXBanus:

CratTio 1512 KOHCTWTYUil CRif po3yMiTh Tak: «e
OCTaTOYHUMMU Ta HE MOXYTb 6YTU OCKapIXKEHI PilleHHS
KoHcTuTyuinHoro Cyay, skumu KoHcTutydiniuin Cya
po3B'A3ye  NuTaHHs  WoOA0: 1)  BiAMNOBIAHOCTK
KOHCTUTYLiT (KOHCTUTYLIAHOCTI) 3akKOHIB Ta iHLINX
npaBoBMX akTiB HauioHanbHo! (BepxoBHoi) Paawm,
akTiB [lpe3naeHTa, akTiB  KabiHeTy  MiHicTpiB,
npaBoBMX aKTiB HauioHanbHoi (BepxoBHoi) Paau
ABTOHOMHOI  Pecnybnikn  Kpum; 2)  odiliiiHoro
TnymayeHHa KOHCTUTYLIT. TakoX € OCTaTOYHUMM Ta
HE  MOXyTb  OyTW  OCKapXeHi  BWCHOBKM
KoHcTutyuitHoro Cyay, skumun KoHeTutyudiHui Cypg
po3B'A3ye NuTaHHs  WOA0: 1)  BiAMNOBIAHOCTK
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KOHCTUTYLIT  YAHHMX  MDDKHApOAHWX  AOroBOpIB
YKpalHn abo TWUX MIiXHApPOAHMX [OroBOpIB, L0
BHOCATbCA [0 HauioHanbHoi (BepxoBHoi) Paan ans
HajaHHA  3roAM  Ha  IXHIO  0OOB'ABKOBICTb;
2) BignoBigHocTM  KOHCTUTYLIT  (KOHCTUTYLiAHICTD)
MUTaHb, SKi NPOMOHYKOTLCA [ BUHECEHHA Ha
BCEYKpalHCbKWA  pedepeHayM 3@  HapOAHOK

IHILIATVBOO; 3) AOTPUMaHHS KOHCTUTYLiAHOI

npouesypu poscnigyBaHHA i posrnggy crnpasu npo
yCyHeHHA  [lpesufeHta 3 nocta  MNOPSAKOM
iMNiYMeHTY; 4) BiANOBIAHOCTW 3aKOHOMPOEKTY LIOAO
BHECEHHA 3MiH [0 KOHCTUTYUII BUMOram ctaten 157 i
158 KoHCTUTYLiI.

Lle PiweHHa KoHcTuTyuiHoro Cyny YkpalHn €
060B'I3KOBMM, OCTATOUHUM Ta TaKUM, L0 HE MOXe
OyTI OCKapXEHE.

PiweHHa KoHcTuTyuiHoro Cyay YKpalHu Takox
HaNexuTb ONPUNOAHNTY y «BicHuky
KoHcTutyuiHoro Cyay».

CYA[I BENUKOI NMATATK
KOHCTUTYLIAHOr O CY Y YKPAIHM:

['epacuMMeHKo Bnagucnas Anbbykepk
ae MiHty MNayny

bapak AapoH Jlopg bixr'em Tomac
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["apnnubkuia Jlex

[onmc OniBep
Benpgenn monopLwui

Nopga Meina bpeHAa

[iH36epr Pyt

3imene IHeTa

KacceH PeHe

Kapaoso beHpxaMiH

Jlimbax l0Ta

Mapuwann [koH

Hyccbeprep AHrenika

O'nipi Wnogpa

[Mo3Hep Pivapg

Ckanisi AHTOHIH

LLlaio AHgpaLu



