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MocTtaHoBka NpobnemMbl. CerofHsi HU 'y KOro He BbI3bIBAET COMHEHUST, YTO KOHCTUTYLMSI YKpanHbl SBNsieTcs
OCHOBHbIM MCTOYHUKOM (PMHAHCOBOrO MNpaBsa, 3aH1Masi cCaMoe BbICOKOE MeCTO B Mepapxumn ee nNpaBoBbIX aKTOB,
SBNSIETCA HEOTHEMIIEMON YacTblo AeicTByoLero onHaHcoBoro npaea. MNpusHaeas porb KoHcTUtyumm,
hvHaHCOBO-NpaBoBasi Hayka, 04HaKo, He YAeNsieT AOMKHOIO BHYMaHUS BOMPOCY peanu3auim KOHCTUTYLIMOHHBIX
HOPM 1 MPUHLMMNOB B chepe perynmpoBaHus nyornmyHeix ouHaHCOB. 3a paMmkamuy UCCIie[oBaHNs OCTalTCs
BOMPOCHI B3anmoaencTBust KOHCTUTYLmMM 1 oTpacneBoro oMHaHCOBOro 3akoHodaTenbcTBa. OTCYyTCTBYET Takke
uccrnenoBaHue nNpobnemMbl MHTErPaLMM KOHCTUTYLIMOHHbBIX MOMNOXEHUI B cMcTeMy domHaHcoBoro npasa. M Bce aTo
npu ToM, 4To No KOHCTUTYLMM YKpauHbl OCTaeTcs porib NepPBOOCHOBbLI NPaBOBOroO perynmpoBaHus nyonuy-

HbIX puHaHCcoB. CTOUT Takke NOAYEPKHYTh, YTO NpobnemMa B3ammonencTeust KOHCTUTYLMK 1 OTpacreBoro
(hMHAHCOBOTO 3aKOHOAATENBLCTBA CErOAHS Y)Ke He MOXET CBOAMTLCS K BOMPOCY O HEMOCPEACTBEHHOM UM
0nocpeaoBaHHOMMPUMEHEHNN KOHCTUTYLIMOHHBIX HOPM M MPUHLMMNOB B HOPMOTBOPYECKON UIK
npaBonpUMeEHUTENbHOI AesTenbHocTy. MpoGnemMa yxe JofmkHa 0XBaTbiBaTb BOMPOCHI COLMAribHOrO MexaHuama
peanu3auuy KOHCTUTYLMK, MPOHUKHOBEHWE ee LIeHHOCTEN B OTpacneBoe (DUHAHCOBOE 3aKOHOAATENbCTBO.

CteneHb Hay4HOW pa3paboTku. AKTyanbHOCTb TeMbl MOATBEPXAAET CTEMNEHb €€ Hay4YHOW pa3paboTku.
WccnepoBaHuio Bonpoca MHTerpauum KOHCTUTYLIMOHHBIX MOMOXEHUI B OTpacrneBoe pMHaHCOBOe
3aKOHOAATENbCTBO, KOHCTUTYLMOHANMU3aLUmMm nyenmyHbIX hMHAHCOB NMOCBSLLEHbI OTAENbHbIE TPYAb! Kak
YKPaMHCKMX, TaK 1 3apyBexHbIX yYeHbIX. B 4acTHOCTU, BaXHYH0 ponb B AAaHHOM UCCINeAoBaHUM cbirpany Tpyabl .M.
AHppeesoin, N.W. Babuna, H.C. boragaps, A.H. KosbipuHa, N.A. Kpasua, T.C. MNMogopoxHon, O.B. CtpenbLoBoi,
T.A. Xabpwueson., B.E Yupkuna, P .O. LeneHka, NM.C. MNMauypkoBcKoro n ap.

Llenb cTatbu. ABTOp cTaBuT nepef cobor 3agadvy Ha OCHOBE AOCTMXKEHUIA HAYKN KOHCTUTYLIMOHHOTO U (OMHAHCOBOTO
npasa nccnegoBaTb NPobnemMbl KOHCTUTYLIMOHHOTO PerynmpoBaHus ny6nmnyHbIX UHaHCOB 1 MHTErpauuo
KOHCTUTYLIMOHHBIX LLleHHOCTEeW B OTpacnesoe (pMHaHCOBOE 3aKOHOAATENbCTBO.

V3noxeHne 0CHOBHOIO MaTepuarna nccnegoBaHuA. COBpeMeHHOG COCTOAHME CbVIHaHCOBOFO 3aKkoHodaTesbCTBa
cBuaeTenbCcTByeT O TOM, YTO A0 CKUX NOP Npu NOAroToBke U NPUHATUN (*)VIHaHCOBO-I'IpaBOBbIX aKTOB HeJOCTaTO4YHO

KoHcTuTyuioHanict


https://constitutionalist.com.ua/konstytutsyonalyzatsyia-publychnykh-fynansov-skvoz-pryzmu-reshenyj-konstytutsyonnoho-suda-ukrayny/
https://constitutionalist.com.ua/konstytutsyonalyzatsyia-publychnykh-fynansov-skvoz-pryzmu-reshenyj-konstytutsyonnoho-suda-ukrayny/

Y4UUTbIBAKOTCA MOJIOXKEHUA KOHCTI/ITyLlI/II/I, HepeaKo KOHCTUTYUMOHHbIE NPUHLUMbI 1 HOPMbl OLLIEHNBAKOTCA U
TPaKTyrTCA 0LIJI/I60‘-IHO, npoaoJnkaeTca nNpakTuka HeBbINOJTHEHNA pAga KOHCTUTYLIMOHHBIX HOPM.

[HencreytoLlee dnHaAHCOBOE 3aKoHOAATENBLCTBO “NoKa He BNMCbIBAETCA B MPaBOBOE Mose, onpedeneHHoe
KoHcTuTyumen YkpavHbl”

1. CoBpeMeHHOoe No3nTuBHoe hMHaAHCOBOE NPaBo ABJIAETCS He
3¢ pekTUBHBLIM, MOCKOSILKY

B HEM MPOMCXOAMUT NOAMEHA NPaBOOTHOLLEHWI KaK BNAaCTEOTHOLLEHWU, YTO NpoTuBopednt OCHOBHOMY 3aKoHy W,
COOTBETCTBEHHO, CHMXaeT HopMaTuBHbIA noTeHuman KoHCTUTyLmn B cdhepe perynupoBaHnst nyonunyHbIxX
duHaHcoB. Takoe cocTosiHue TpebyeT NpoBeAeHUs «HACTOSILLEN IOPUONYECKON PEBONOLIMU B (PMHAHCOBOM npase,
1 Onpuwwko B.®. KoHcTuTyuis YkpaiHu - ocHOBa CUCTEMM HaLioHanbHOro 3akoHogascTBa. [1paBoBa aepkasa. Bun.
14.2000. C. 118.

roucka u HaxoXaeHUsi MOUCTNHE HOBOIO (hMHAHCOBOTO MpaBay, KOTOPOe Obl COOTBETCTBOBANO KOHCTUTYLIMOHHBLIM
TpeboBaHUsIM, B YaCTHOCTM NpuHLUMNA hopMarnibHOro paBeHCTBa Cy6beKTOB (DUHAHCOBbLIX MPABOOTHOLLEHUIA

2. lpyrumu cnosamu, OpMaAN4YECKOn oCHOBOW (hopMmMpoBaHNA HOBOWM
cuctembl hMHaAHCOBOrO NpaBa, ero

npeBpaLLeHns n3 «Henpaea B NpaBo» AormkHa ctaTb KoHCTUTYyumnsa YkpauHel. C MOMEHTa NpoBO3rnaLleHus
He3aBUCUMOCTU B YKpanHe NPOUCXOANT NPOLLECC paclumpeHnss 06bema KOHCTUTYLIMOHHO-NPaBOBOrO
perynupoBaHusa 3. KOHCTUTYLMIO Havyanu paccMaTpmBaTh YXKe He TOSNbKO Kak HOPMATUBHbIV akT 0hOpMIeHUs 1
3aKpensieHns mexaHnama BnacTBOBaHUSA B rocy4apCTBe, HO M Kak MpaBOBOW AOKYMEHT BbICLUEN HOPUANYECKON
Cunbl, onpegensLwuin pa3srTe Bcex otTpacnen npasa. KoHCTUTYUmMs cTana cBoeobpasHbiM LIEHTPOM MpaBoOBOM
cucteMbl 4, HOPMON CyLLIECTBOBaHNS KaXXa4oW OoTpacnu npaea, BeAb B ee (hopMe «CyLLeCTBYeT HEe TOMbKO
KOHCTUTYLMOHHOE MpPaBo, HO 1 Npexae BCEro agMUHUCTpaTUBHOE U (PUHAHCOBOE»

5. OHa cTana OCHOBHbIM, CUCTEMOOOPa3Yy UM UCTOYHUKOM, MOCKOJIbKY
coaepXuT NPUHLMNLI, KOTOpble

ABMATCA 6a30BbIMUY, B TOM YuMcrie, U AN prHaHCOBOro npasa. KOHCTUTYLIMS — 9TO CBOEro poAa KOHCTPYKLUUS 6, Ha
KOTOPOW JOIMKHO CTPOMTLCS NPaKTUYECKN Bce (PUHAHCOBOE 3aKOHOA4ATENbCTBO, a ero pasBuUTUE OOJIKHO CTaTb
BO3MOXXHbIM J1LLb B KOHCTUTYLIMOHHO 3aaHHbIX NapameTpax, YTo NMOCMAYXMT BaHbIM ycrioBrem obecrneyeHust
BHYTPEHHEN COrnacoBaHHOCTU CUCTEMbI (DMHAHCOBOrO NpaBa, ero HeNPOTMBOPEYMBOCTY APYIMM OTpachsm
NpaBOBOW CUCTEMbI rocyaapcTaa.

dopmmpoBaHne cucTembl PMHAHCOBOTO NpaBa B COOTBETCTBMMN C KOHCTUTYLIMOHHbLIMY TpeboBaHAMN uMmeeT
Ba)XHOe TeopeTnyeckoe 1 npakTuyeckoe 3HaveHne. Begb pmHaHcoBOe NpaBo, 3TO CBOEro poga MHCTPYMEHT, C
MOMOLLIbIO KOTOPOrO rocy4apCTBO MOXET AOCTAaTOYHO BECOMO BMMATL Ha cdhepy YaCTHOM XuU3HM nuua. B yactHocTw,
b1HaHCOBOE NpaBo BCerga npegycmatpuBaeT oTAerNbHble OrpaHu4eHuns npasa cobcTBeHHoCTU. Bnageney He
BrpaBe pacnopsikaTbCcs N0 COOCTBEHHOMY XKeMaHWIo TON Aonen cBoert COBCTBEHHOCTU, KOTOPasi NOANEXMUT ynnaTe
B Ka4yecTBe Hanora. VIHbiMy crioBamu, BBe4EHWE TOrO UMM MHOTO Harnora orpaHM4MBaeT COGCTBEHHUKA B
NPaBOMOYHOCTSX MONb30BaHWSA U PACMOPSXKEHUS OTAENbHOW YacTbio ero nmyLectsa. C MOMeHTa BO3HUKHOBEHWS
06543aHHOCTM YNNaTUTb Hanor u Ao HacTyNneHns cpoka ero ynnaTbl OH Brpase NuLlb BNageTb onpeaeneH-

HOWM CYMMOW OEHEXHbIX CPEACTB
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7. I'Iocxoany npaso 4YaCTHOU COOCTBEHHOCTUN MOXET ObITb orpaHn4eHo
TOJIbKO

B Cryyasx npeaycMoTpeHHbIX KOHCTUTyumen 8, «NpUcyTCTBUE» KOHCTUTYLIMOHHBLIX HOPM U MPUHLIMMOB,
obnagatoLLmx BbICLLEN HOPUONYECKOW CUITON, B cUcTeMe (OMHAHCOBOrO NpaBa NpuaaeT 3TOW CUCTEME MOBbILLEHHOW
NErMTMMHOCTU 1, OQHOBPEMEHHO, NULLAET NpaBa OpraHoB rocyapCTBEHHON BNacTy NPOU3BONbHO peLlaTh Ha
YPOBHE OTpacneBoro nHaAHCOBOro 3aKOHOA4ATENbCTBA BaXKHENLLME BOMNPOChI (DMHAHCOBOWN CUCTEMBI, KOTOPbIE
MonyYnnmn peLleHne Ha KOHCTUTYLIMOHHOM YPOBHE.

Takxe CTOUT OTMETUTb, YTO KOHCTMTYLIMSA MO CBOEN NPaBoOBON NpupoAe He nNpefHasHayeHa s AeTanbHOro
perynupoBaHus nobbix 06LLECTBEHHBLIX OTHOLIEHMI. OHa He MOXET MCYepnbIBatoLLE PeErynmpoBaTth BCe
NMPaBOOTHOLLEHUS 1, KaK MPaBWmo, yCTaHaBMMBaET NULLb 00LmMe paMku. ATO AOCTAaTOYHO CKaTbI N0 06beMy
HOPMaTMBHO-MPABOBOW aKT, KOTOPbIA TONbKO 0600LLEeHHO drKkcupyeT TpeboBaHus kK cucteme npasa. U ato
onpaBgaHo, NOCKOMbKY U3NULLHASA AeTanusaums npueeaeT K neperpyske OCHOBHOro 3akoHa NULLIHUM
HOPMaTMBHbIM MaTepuariom, CyLLeCTBEHHO OrpaHUynT BO3MOXHOCTb Pa3BMTUS OTPACcNeBOro 3akoHogaTenbcTea

9. MNoatomy

KoHcTuTyumsa gormkHa yctaHaBnmBaTb Nuwb obLwmne napameTpbl U HanpaBfeHWs pa3BUTUS COOTBETCTBYIOLLErO
perynupoBaHus. B aToM u nposiBnseTcs HasHadeHne KOHCTUTYLIMKN KaK FopUANYECKON OCHOBbLI (hOPMUPOBAHUS
cucteMbl hrHaHcoBoro npasa. Oco3HaHne pony KoHCTUTyumMn B npouecce perynnpoBaHus ny6nmnyHbix (oUHaHCOB
BO3MOXHO TOMbKO Yepes MpoLecc «NMPOHUKHOBEHUSA» ee HOPMaTUBHOTO NoTeHLmana B otTpacrnesoe (OMHaHCOBOE
3akoHopaternb- 2 MauypkiBcbkuii [1.C. Kputepin npaBoBoro Hayana — npuHumn opmanbHOi piBHOCTI Cy0’eKTiB
NpaBoOBIOHOCKH | NOCTpaasHCbke hiHaHcoBe npaBo: Npobremu Teopii. MpaBo Ykpainu. 2008. Ne 1. C. 14.

3 OHiweHko O.B. KoHcTuTyuia YkpaiHu ik OCHOBHE O)Kepeno KOHCTUTYLIMHOMO npasa YKpaiHu : OUC... KaH4. opuya.
Hayk : 12.00.02 / KniBcbkuin HauioHanbHUi yH-T iM. Tapaca LeByeHka. Kubs, 2005. C. 3. 4 Tam camo. C. 96-97. 5
LWanosan B. KoHcTuTyList ik dhopma (oyKepeno) KOHCTUTYLINHOro npaea YKpaiHu (nutaHHs Teopii). MpaBo YkpaiHu.
1999. Ne 6. C. 5.

6 OHiweHko O.B. KoHcTuTyuia YkpaiHu Sk OCHOBHE JKepeno KOHCTUTYLIMHOMO npasa YKpaiHu : OUC... KaH4. opuya.
Hayk : 12.00.02 / KniBcbkuin HauioHanbHMI yH-T iM. Tapaca LleB4yeHka. Kubs, 2005. C. 131. 7 MNaynb A.T.
durHaHCOBO-NPaBOBOE PeErynMpoBaHme OTHOLLEHU cobcTBeHHOCTU. XKypHan poccurickoro npasa. Ne 1. 2004. C. 26.

8 KoHcTuTyuisa Ykpainum (i3 amiHamu i gon.). Kuis : ATika, 2006. 64 c. 9 OHiweHko O.B. KoHcTuTyuia YkpaiHm sk
OCHOBHE [PKEPENO KOHCTUTYLINHOIO npaBa YKpaiHu : guc... KaHg. topua. Hayk : 12.00.02 / Knuiscbkuin HauioHanbHM
yH-T iM. Tapaca LWesuyeHka. Knis, 2005. C.131.

CTBO, €ro TpaHcopmMaLmmn 1 NoAYNHEHUST PyHAAMEHTarNbHbIM KOHCTUTYLIMOHHBIM TpeGoBaHUaM. Peyb nget o
MexaHV3Me NpUBeAeHUs HOPM U MHCTUTYTOB (PMHAHCOBOrO NpaBa B COOTBETCTBUE C «OYKBOW U JyXOM»
KoHcTuTyumm, 4to npeactaBnsieT coboi NpoLiecc CBOEro pofa KOHCTUTYLMOHaNM3auum nyenmnyHbIX (oMHaHCOB, YTO
B KOHEYHOM UTOre, 3aKnioyaeTcs B obecneyeHn rapMoOHUYHOIo B3avMOAEeNCTBUS HOPM KOHCTUTYLIMOHHOTO 1
dhmHaHcoBoro npasa npu 6e3ycrnoBHOM NpUopuTETE NEPBLIX HAZ BTOPbIMU, a Takke BbipaboTka
KOHCTUTYLIMOHHO-TPABOBOI METOAO0JIONMM ONTUMMU3ALIMN (PMHAHCOBOWM CUCTEMbI FOCYAapCTBa.

CornacHo 3anagHbiM TeopeTn4yecknumMm nogxogam, KoHuenuma KOHCTVITyLI,VIVI COLEePXUT HEe TOJ1IbKO NONOXUTENbHbIN
HOpMaTVIBHO-I'IpaBOBOVI TEKCT, HO " (byH,El,aMeHTaJ'Ibele NPpUHUKUMNbI KOHCTUTYLMOHHOIO YPOBHA

10. MNo-

aToMy KOHCTUTYLIMS YKpanHbl CPpaBHUTENBHO C APYTIMUM HOPMAaTMBHO-NPaBOBLIMU akTaMu siBRsieTcsl Hambornee
«OTKPbITbIM» TEKCTOM, TO CTb COAEPXKUT BOMbLLOE KONMYECTBO NPUHLIMMOB M OLIEHOYHBLIX HOPM U Npu3BaHa
obecneunTb MeHsaWMNca 6anaHc B 06LlecTBe Mexay CTabunbHOCTbIO 0BLLIECTBEHHBIX OTHOLLEHWUIA U
CTpEMIEHNEM K NPOrpeccy, To eCTb UX MOCTOSIHHOWN AUHAMUYHOCTU
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11. OHa gonxHa He TOMbKO perynmpoBaTb CyLleCcTBY -

toLMe B rocyfapcTee (hMHaHCOBbIE OTHOLLEHWS, HO 1 KOOPAMHUPOBATL BCIO cMCTeMY (OMHAHCOBOIO npaea,
drkcupoBaTb 6a3oBble HaNpaBneHns ero AansHenLero passutus. A omHaHcoBoe NpaBso, B CBOK oyepenp,
OOMKHO 3aMMCTBOBATb M KOHKPETU3NPOBaTh onpeaeneHHble B KOHCTUTYLMM Te v UHble 0606LLeHHbIe MPUHLMMbI
perynmpoBaHusi. TeM camblM COOTBETCTBYHOLLAS KOHCTUTYLIMOHHAst HOpMa OyaeT KOCBEHHO BNUSATL HA OTpacreBoe
perynupoBaHue B cdepe nybrnmyHbIX hrHaAHCOB, NoTpebyeT n ByaeT ctumynupoBaTe hOpMUPOBaHME
onpeneneHHon No CoaepXXaHuo oTpacrneBon (PrHaHCOBON HOPMBbI.

Hanun4dne B KOHCTUTYLUM NPUHLMMOB M NOMOXEHUI, KOTOPblE ABNATCA 0bLeoba3aTenbHbIMK ANS BCe MPaBOBOM
CUCTEMbI rocyaapCcTBa U OAHOBPEMEHHO UMEIOT NPSIMOE BAMSIHME Ha OTpacsb (bMHaHCOBOro npaea, ero HopMbIl U
WMHCTUTYTbI, NOBYXOaeT K NPU3HaHMIO ee pPonu Kak NepBOOCHOBbLI NMPAaBOBOro PerynMpoBaHus (OUHAHCOBbLIX
NpaBOOTHOLLEHWUA. KOHCTUTYLUMSI NpeBpaLLaeTcsa B CBOEro pofaa MEPUo, KPUTEPUI OLIEHKM BCEN CUCTEMbI HOPM U
WHCTUTYTOB (DMHAHCOBOIO NpaBa Ha NpeaMeT UX COOTBETCTBUS BbICLUMM YENOBEYECKUM LLEEeHHOCTSAM, KOTopble
Nony4mnu 3akpenneHme Ha KOHCTUTYLIMOHHOM YPOBHE.

OpHako Ype3mMepHasi BCEOOLLHOCTb KOHCTUTYLIMOHHBIX TPEGOBaHWIA K copepkaHuio UHAHCOBOrO Npasa
OLHOBPEMEHHO SIBMSIETCS CyLLECTBEHHBIM HELOCTATKOM 3TOW CUCTEMbI U CBUAETENbCTBYET O ABYX MOMeHTax. C
OZHOW CTOPOHbI, OTCYTCTBUE YETKUX PaMOK B cdhepe perynnpoBaHusi nyGriMyHbIX UHAHCOB, @ C ApYroi CTOPOHSI,
3acTaBnsieT ¢ 0cobbiM BHUMaHMEM UCCIeAoBaTh U NPUMEHSITE KaXA0e KOHCTUTYLIMOHHOE MOSOXEHWE, YYUTLIBaS
BCE KOHCTUTYLIMOHHbIE NMPUHLMMBI, KOTOPbLIE MOTYT KacaTbCs PeryiMpoBaHUs OTHOLLEHUI MO NOBOAY
aKKyMyIIMpOBaHUS, pacrnpeaeneHns u UCnosb3oBaHWs (PUHAHCOBbIX PECYPCOB B roCyapcTBe.

AHanuna cogepxaHusa KOHCTUTyuumn n 0COGEHHOCTEN ee NONOXEHMN JaeT BO3MOXHOCTb OTAENbHO BblAENUTb
«MONOXeHNs (PUHAHCOBOro Npasa, KoTopble POPMarnibHO OTHOCATCS K KOHCTUTYLIMOHHOMY npaBy» 12 u,
HenocpeacTBEHHO, OCYLLECTBNSAT perynmpoBaHie (oUHaHCOBbIX NPAaBOOTHOLLEHWI (HanpuMep, NPUHLMMbI
NocTpoeHus BomKeTHOWM cucTeMbl, BrompkeTHOro nepunoaa, o6asaHHocT KabnHeta MUHUCTPOB YKpaunHbl
OTHOCUTENbLHO OCy AapCTBEHHOro BrogKeTa YKpauHbl 1 T. A.

13 1, cobCTBEHHO, 06LLME KOHCTUTYLIMOHHbIE TPebOoBaHMS K CUCTEME MpaBa B LiENoM, BbiTEKaloLwue 13
€CTeCTBEHHOro npasa (Hanpumep, NPUHLMNbI PaBEHCTBA, CNpaBeaIMBOCTM, BEPXOBEHCTBA NpaBa, rMacHoCcTH,
pasgeneHus Bnactew 1 T. n.), KOTOPble MOTYT UMETb Kak NCaHyto, Tak U HenucaHyto hopMy 1 NpU3BaHbl
WHCTUTYLMOHaNM3npoBaTh LLIEHHOCTHbIE KpUTEPUUN OnpeaeneHns 4eNCTBUS HOPMaTUBHO-NPaBOBbLIX akTOB
rocygapctea. [NocnegHue (To ecTb 0bLme KOHCTUTYLMOHHbIE TpeboBaHMs) OPMUPYIOT 0BLLME KOHCTUTY LMOHHbIE
MPUHLMMNbBI NPaBOBOW CUCTEMBI, B cdhepe (PMHAHCOBOro npasa NprobpeTatoT oTpacneByto cneunduky,
06ycrnoBreHHyto, Npexae Bcero 0co6eHHOCTAMY NPaBOBOro perynMpoBaHus COOTBETCTBYOLel cdepbl 14.

CopepxaHne KOHCTUTYLIMOHHOIO TEKCTa NOKA3bIBAET, YTO B HEM COOEPXKUTCS HE3HAUUTENBbHOE KONMMYECTBO
COBCTBEHHO (PUHAHCOBO-MPABOBBLIX HOPM, KOTOPbIE, OOHAKO, NULLL (hparMeHTapHO OCYLLECTBMSAIOT PerynmpoBaHue
hHaAHCOBOW CUCTEMbI rOCYyAapCTBa, MCHEPNbIBAlOLLE He 3aknabiBas Havana hMHaHCOBOro npaesa, KoTopble Obl
OpMEHTUPOBanu 3akoHo4aTeNs Ha rpaHu ero 3akoHOTBopYecTBa. B ocHOBHOM HopmaTuBHOCTb KoHcTuTyuun 10
KoHCTUTYLis | KOHCTUTYLiOHAnNi3M B YkpaiHi: BubipkoBi npobnemu. 36ipHMK HayKoBMX NpaLb YneHis ToBapucTtea
KOHCTUTYLIMHOTO Npaea 3 Haroam aecaroi pivHuui KoHcTutyuii Ykpainun, KonctutyuinHoro Cyay YkpaiHu Ta camoro
ToBapwucTea / BiaNoB. pen.

MapTuHeHko M.®. Kuis, 2007. C.34. 11 Cosrups O.B, WykniHa H.I". KoHCTUTYUiNHe npaBo YkpaiHu : HaB4anbHWn
nocioHuk. Kunis : KOpiHkom IHTep, 2007. C. 35. 12 NocygapcteeHHoe npaso 'epmanum : B 2 T. T. 2. Mockea : VIH-T
rocygapcTea u npasa PAH, 1994. C. 112.

13 KoHcTuTyuia Ykpainum (i3 amiHamu i gon.). Kuis : ATika, 2006. 64 c. 14 3atynuHa T.H. KOHCTUTYLUMOHHO-NpaBoBbie
OCHOBbI PerynmpoBaHust HanoroBbIxX OTHOLLEHUI B Poccuiickon ®epepaLmn: BONpOoCkl TEOPUU U NPaKTUKKM : AUC. ...
KaHA. topua. Hayk : 12.00.02. PocToB-Ha-[oHy, 2008. C. 120.

NPOHUKAET B cogepKaHne oTpacru (*)MHaHCOBOFO npaBa 4yepes CUCTEMHbIN aHanus KOHCTUTYLUMOHHbIX NOSIOXEHUN,
KacarLmxca OCHOB KOHCTUTYLIMOHHOIO CTpoA, npaB U cBobop vernoseka u rpaxgaHuHa n Tomy nogo6bHoe.
CocTtosiHne COBpPEMEHHOro (pVIHaHCOBOI'O 3aKkoHOo4aTeNbCTBa ABHO AEMOHCTPUPYET, YTO YPOBEHb TAakKOro
«MPOHNKHOBEHUA» HOPMATUBHOIO NoTeHunana KOHCTI/ITyLWIVI praI/IHbI B MaTeputo (*)VIHaHCOBOFO npaBa 4BndeT ca
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HU3KUM 1 HeJoCTaTo4YHbIM. CrinwKoM obLee U3NOoXKeHNe KOHCTUTYLIMOHHbIX MOSIOXKEHWUIA MPUBOAUT K
HEeOAHO3HaYHOMY MX MOHUMaHWI0, CTAHOBUTCS TOPMO30OM B Pa3BUTUU CUCTEMbI (PMHAHCOBOTO NpaBa U CBSI3aHHbIM C
HVMM 3aKOHOAATENbHbIM MPOLIECCOM, MOPOXAAET CTUXUAHOCTL BbIGOpa LieNnen 1 NpuopuTETOB NpU pacrnpeaeneHnm
1 nepepacrnpeneneHnn feHexHbIx PoHA0B cpeacTB. VIMEHHO NO3TOMY MOXHO KOHCTaTMpoBaTb NOTPEGHOCTL B

dop-

MUPOBAHUM HOBbIX, 6GOMee KOHKPETHbIX U FMYOUHHBIX, KOHCTUTYLIMOHHbLIX OCHOB CUCTEMbI (DMHAHCOBOIO Npasa. JTo
BO3MOXHO MULLb NyTEM HENMOCPEACTBEHHOIO NMO3UTUBHOMO 3aKPEMNIEHNs CUCTEMOOOPA3YIOLLMX MOSNOXEHUI
hrHaHcoBoOro npaea, ero Hayan B KOHCTUTYLIMOHHOM TekcTe 15 unu, bonee Toro, fononHeHne KOHCTUTYLMU HOBbIM
pasgenom o nybnuyHbixdpuHaHcax 16, YTo B AaHHBIA MOMEHT, MO HaLLeMY MHEHWIO, BMNSETCS Marno
MepCrnekTVBHBIM B CUMY XECTKOCTM ee TekcTa 17. Unu ke nyTem CUCTEMHOIO TONMKOBaHWS! KOHCTUTYLIMOHHBIX HOPM
KoHcTuTyumoHHbIM Cynom YkpauHbl, KOTOPbIN Ha ceroaHsi cCnocobeH oGHapyXMBaThb Lienu, NPUHLMMbI U 3aa4u
(hHaHCoBOro Npaea 1 TeM cambiM NO3BOMUT NNKBUAMPOBATE HEAOCTATKM UX KOHCTUTYLIMOHHO-NPABOBOIO
perynupoBaHusi.

Tak, KoHcTutyumnonHomy Cyay YKkpanHbl Kak opraHy KOHCTUTYLMOHHOW KOPUCAMKLMM NPUCYLLM crieuudmryeckme
NMOSIHOMOYMS NO TpaHcopMauumy 0BLLNX KOHCTUTYLIMOHHbIX MOSTOXEHWI, @ N0 CYTU, NepeHOC 0bLLeYenoBeYeCKmX
KOHCTUTYLMOHHbIX LLlEHHOCTEN Ha YpOBEHb (PUHAHCOBOrO Npaga.

PaccmoTpeHnune pewernn KoHctutyumoHHoro Cyaa YKkpauHbl, Kak cpectBa KOHCTUTYLMOHaNnM3auum oMHaHCOBOro
npaBa, NO3BONAET PACKPbITb MX CITOXHYHO, ABOMHYO MPaBOBY NpMpoAay. Tak, C O4HON CTOPOHbI, 3TN pPeLLEHUs
SIBNSATCS UCTOYHUKOM KOHCTUTYLIMOHHOMO MpaBa, NMOCKOSbKY NPOUCXOAUT BbIICHEHME copepaHus KOHCTUTYL KN n
Ha 3TOM OCHOBE MPU3HAHNE KOHCTUTYLMOHHBLIM (HEKOHCTUTYLIMOHHbBIM) NPaBOBOro akTa no pMHaHCOBbLIM BONpOCaM;
C APYron CTOPOHbI, OHU ABNSAOTCS OOHOBPEMEHHO UCTOYHUKOM (OMHAHCOBOIO NpaBa, NOCKOSbKY OOBbEKTOM
nccrnegoBaHus BbICTYNalT UMEHHO OMHAHCOBO-MPAaBOBbIE aKTbl, X COAepPXXaHne, CooT BeTcTBre KoHCTUTYLmK.
CnepoBaTtenbHO, pelleHnst opraHa KOHCTUTYLMOHHOTO KOHTPOSSA BbICTYNatT CBOEO6pasHbIM CpeacTBOM
«MPUBUBKN» COOCTBEHHO KOHCTUTYLIMOHHO-NPABOBLIX HOPM 1 HOPM OTpacny MHaHCO-

BOrO NMpaBa, co3aalT HOpMaTUBHOE eMHCTBO, 06eCneynBaloT nepeceyeHne KOHCTUTYLIMOHHBIX U (OMHAHCOBBIX
npaBooTHoLWeHWI. OCHOBY TaKOro eAuHCTBA COCTaBMsSeT 0OHAPY)KEHHbI OPraHOM KOHCTUTYLIMOHHOTO KOHTPOIS
NPUMEHSIEMbI O KOHKPETHOrO (DUHAHCOBOIO NPaBOOTHOLLEHUSI GanaHC KOHCTUTYLIMOHHbBIX LLEHHOCTEN, KOTopble B
CBO ouvepeb CNOoCOOCTBYIOT KOHCTUTYLMOHaNMU3aLmMmn (hMHaHCOBOTO rNpaBa. B KOHKpeTHOM CBOEM MPOSIBIEHUN 3TO
obecneymBaeTcs pasnuyHbIMU cnocobamu Bo3oeNCTBUS NPAKTUKU KOHCTUTYLIMOHHOTO NPaBoCyaMst Ha NyGnunyHbie
hbrHaHcbl. Kaxabii n3 aTmx cnocoboB cBoeobpasHo oTpaxaeT MyTu NPOHUKHOBEHMWS! KOHCTUTYLIMOHHBLIX HOPM B
MaTepuio 0TpacrneBoro MHaAHCOBOIO 3aKOHOAATENbCTBA.

370, BO-NepBbIX, 000CHOBaHNE B acrnekTe KOHCTUTYLIMOHHbLIX HOPM, HOPUANYECKON NPUPOAbl 1 HOPMaTUBHOTO
COAEPXKaHWSI TEX UMW MHbIX KAaTEropuin (oMHaAHCOBOrO Npaea. ApKuM NpUMepPoM Takoro 060CHOBaHWS ABMAOTCS
npvBegeHHble npaBoBble no3nunn KoHctutyuynorHHoro Cyaa YkpauHbl Yepes npusamy nccrefoBaHus NoHATUSA
6topxeTa v 3akoHa o ocyaapcTBeHHOM BrogKeTe YKpauHbl. Tak, B O4HOM M3 CBOMX peLleHnin KOHCTUTYLMOHHbIN
Cyn YkpanHbl Ha ocHOBaHuUM aHanmsa cT. 8, 85, 91, 92, 95, 96, 97, 98 KoHcTuTyumn YkpauHsbl, a Takke cT. 38
BrogeTHoro kogekca YkpauHel gan oduumnansHoe ToNKoBaHWE NOHATUS «3akoH o FocyaapcTBeHHOM GrogxeTe
YKpauHbl», YKkasas, YTO 3TO NPaBOBOM aKT, YETKO 00YCMNOBIEHHLIN NOHATMEM BrogkeTa Kak nnaHa hopMmMpoBaHus u
NCNonb30BaHNs (OMHAHCOBBLIX PECYPCOB, MMEET 0COObIN NpegMeT perynmpoBaHus, OTIINYHBIAOT

OPYryX 3aKOHOB YKpauHbl — OH KacaeTCs UCKINIOYMTENBHO YCTAHOBINEHWS JOXOO0B M pacxo[oB rocyjapcTea Ha
06LLEeCTBEHHbIE HYXabl, B YACTHOCTU U pacxo4oB Ha couuarnbHyH 3alumMTy 1 counanbHoe obecneveHre, nosTomy
3TUM 3aKOHOM HE MOTYT BHOCUTBLCS M3MEHEHUS!, MPUOCTaHaBNMBaTbLCS AENCTBME AENCTBYIOLLMX 3aKOHOB YKpauHbl,
a Takxke ycTaHaBnmBaTbCsa Apyroe (4ONoMnHUTENbLHOE) NPaBoBOE PerynMpoBaHMe OTHOLLEHWUIA, ABSAOLLMUXCS
npeaMeToM ApYrux 3akoHOB YkpauHbl 18.

15 Mauypkiscbkuin MN.C. KpuTepin npaBoBOro Hayana — npuHumn hopMarnbHOI piBHOCTI Cy0'eKTiB MPaBOBIAHOCUH i
nocTpagsiHcbke doiHaHcoBe npaBo: Npobnemun Teopii. MpaBo YkpaiHu. 2008. Ne 1. C. 14. 16 Naspwuntok P .O.
KoHcTuTyuis gepxxasu i ny6niyHi piHaHcu: npobnemu Teopii. MNpaso Ykpainu. 2006. Ne 12. C. 19.

17 Cosrups O.B, WykniHa H.I. KoHCcTUTyUiHE npaBo YKpaiHu : HaB4anbHM nocibHuk. Kunis : KOpiHkom IHTep, 2007.
C. 63-67. 18 PiweHHa KoHnctutyuinHoro Cyay Ykpainu Big 9 nunHa 2007 p. Ne 6-pn/2007 y cnpasi 3a
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KOHCTUTYLIMHUM NoAdaHHAM 46 HapoaHux genyTatiB YkpaiHu woao BignosigHoCTi KOHCTUTYLiT YKpaiHn
(KOHCTUTYULINHOCTI) NonoxeHb cT. 29, 36, 4. 2 cT. 56, 4. 2 cT. 62,4. 1 ¢T. 66, n. 7, 9, 12, 13, 14, 23, 29, 30, 39, 41,
43,44, 45,46 cT. 71, c1. 98, 101, 103, 111 3akoHy YkpaiHu «IMpo OepxaBHuin 6rogxeT Ykpainu Ha 2007 pik»
(cnpaea npo couianbHi rapaHTii rpomagsiH). OdiuiiHui BicHWK Ykpainu. 2007. Ne 52.

Bo-BTOpbIX, BNUSIHNE KOHCTUTYLIMOHHOTO NpaBocyanst Ha cepy nyOnuyHbiX (hMHAHCOB OCYLLECTBMSETCS NyTEM
BbISIBITEHUSA KOHCTUTYLIMOHHOIO coaepXaHnst B PMHAHCOBOM 3aKOHOLATENbCTBE C COOTBETCTBYHOLLNM
pacLIMpPEHNEM 3TOTO «COAEPKaHWUSI» B (DUHAHCOBbLIX NPABOOTHOLLUEHUAX. Tak, MUMEHHO peLLueHNneM
KoHcTuTyumoHHoro Cyaa YkpauHbl No geny o Hanorosom 3anore 19 Obin 3akpenneH n o6ocHoBaH
KOHCTUTYLMOHHbBIW MPUHLMN CNPaBeasIMBOCTM, MPaBOBbIMU 3fIEMEHTaMM KOTOPOro BblAerNeHbl pa3MepPHOCTb 1
paBeHCTBO. B ganbHenwem Ha OCHOBE 3TOro NpMHLUMNA U OTAEMNbHbIX cTaTer KOHCTUTYyunn YKpauHbl pag
nonoxeHun 3akoHa YkpauHbl «O nopsigke norawleHnsi 06s3aTensCcTB NnaTenblUKOB HanoroB nepes orompketamm u
rocyapCTBEHHbIMU LieneBbiMU hoHaamMUy Bbinn NpU3HaHbl HEKOHCTUTYLIMOHHBIMU. Takum obpasom,
KoHCTUTYLMOHHBIN Cya YKpaunHbl

TpaHcopMupoBarn obLye KOHCTUTYLIMOHHbIE HOPMbI, KOTOPbIE MPSIMO HE PEryNpYOT (DUHAHCOBbLIE MPaBOOT
HOLLEHUSI, ¥ MPUMEHWI UX B (hHAHCOBOM cdhepe. B-TpeTbux, B pamkax BIUSIHUS NPAKTUKM KOHCTUTYLIMOHHOIO
npaBocyaust Ha NyGnunyHble PUHAHCHI MPOUCXOAUT TaKKe KOHCTUTYLIMOHANM3aums NpaBoBOro craTyca cybbekToB
KOHCTUTYLIMOHHbBIX NMPaBOOTHOLLEHUIA.

Tak, PeweHnem KoHctutyumoHHoro Cyaa YkpauHel B gene o CyetHon nanate 20 KoHCTUTyumoHHbIM Cya YkpanHbl
Ha OCHOBaHUM aHanm3a HopM KOHCTUTYLMK YKpauHbl BbISIBUIT KOHCTUTYLMOHHYIO nNpupoay CyeTHow nanaThl,
onpeaenun KOHCTUTYLMOHHBIN CTaTyC 3TOro opraHa (myTem npusHaHus HEKOHCTUTYLIMOHHBIMU P NOMOXEHUN
3akoHa YkpauHbl «O CuyeTHon nanate BepxoBHo Pagbl YKpauHbl», KOTOPbIM ONpeaensncst craTyc, PyHKUun,
nonHomounsi CueTHOM nanathbl).

B-4yeTBepTbIX, B 9TOM HanpasneHun peanu3aumm NosIHOMOYMIN OpraHa KOHCTUTYLIMOHHOTO NPaBOCYANSA NPOUCXOANT
Takxe yTo4YHeHVe NONHOMOYMI opraHoB Ny6nnyYHom BNactu B cdpepe perynmpoBaHns ny6amnyHbIX (ouHaHCoB, Yepes
CUCTEMHbIV aHanu3 KOHCTUTYLIMOHHbIX NONOXeHWI. PelleHnem no geny o npase 3akoHoAaTeNbHON MHULMAaTKBBI MO
BHECEHUIO N3MEHeHWI B 3aKoH 0 "ocygapcTBeHHOM BtogxkeTe YkpanHbl 21 KOHCTUTY UMoHHBIN Cya YKpauHbl
BbICKa3an no3uuuio, YTo Kaxaas ctaams 6o4KeTHOro npoLuecca MMeeT CBOE KOHCTUTYLIMOHHOE OCHOBaHME.
Mockonbky pa3paboTka npoekTa 3akoHa o0 focygapcTBeHHOM OrogxeTe YKpauHbl U ero npecTaBrieHne B
BepxoBHyto Pagy YkpauvHbl ABNATCA CaMOCTOATENbHbIMU CTaamaMy Gro)KeTHOro npolecca, To NpaBoMm
npeacTtasnexHus B BepxosHyto Pagy YkpanHbl NPOEKTOB 3aKOHOB O BHECEHWUM U3MEHEHUIA B 3aKOH O

locynapcTtBeHHOM BrogkeTe YKkpauHbl ob6nagatoT Bce CyObekTbl 3aKOHO4ATENbHOM MHULMATUBI, ONpeaeneHHble B
YacTu nepeol ctatbn 93 KoHCTUTYumMM YkpauHel. VTak, ¢ nomoLubio peweHnin KoHcTuTyumoHHoro Cyaa YkpauHbl
NPOVCXOANT NPOHUKHOBEHME B OTpacrneBoe (oMHAHCOBOE 3aKOHOA4ATENbCTBO KOHCTUTYLIMOHHOM akCUONOrnm,
KOHCTUTYLMOHHbBIX MPUHLUUMOB U LIEHHOCTEN 22.

BbiBogbl. KOHCTUTYUMST YKpauHbI, UCXO4A N3 ee NPaBOBOW NpUpoabl, 6e3yCcrnoBHO SABMAETCS OPUONYECKO OCHOBON
hopMUpoBaHust cucteMbl UHAHCOBOro Npasa. Ee Ha3HaveHne Kak AoKyMeHTa yYpeauTenbHOW BNacTu Hapoaa,
YTO OPUANYECKUN BbipaxaeT AOCTUMHYTHIN B obLLecTBe KOMNPOMUCC Ha 6a3e npuaHaHns obLieyYenoBeyeckmx
LEHHOCTEN, 3aKro4aeTcs B NepeHoce 3TMX LeHHOCTEN B oTpaciieBoe (pMHaHCOBOE 3aKOHOAATENbCTBO.
KoHCTUTYyLMA YKparHbl, nomeLlas oTAenbHble (hMHaHCOBO-NpaBoOBble HOPMbI, MPSMO He 3aknagblBaeT BCeX
OCHOBHbIX Ha4arn popmMmnpoBaHusa cuctembl rMHaAHCOBOro npasa. OgHako OHW MOryT ObITb BblBEAEHbI OPraHoOM
KOHCTUTYLIMOHHOW FOPUCOUKLUM NYyTEM CUCTEMHOTO aHanu3a n TONKOBaHWNSi KOHCTUTYLMOHHBLIX MOMNOXEHNN,
KacaloLmxcs OCHOB KOHCTUTYLIMOHHOMO CTPOS, NpaB 1 cBobOA YenoBeka v rpaxaaHvHa, NofHOMOYUIA OpraHoB

rocyfapcTBEHHOM BnacTu n Tomy nogobHoe. 19 PiweHHsa KoHctuTyuiiHoro Cyay Ykpainu Big 24 6epesHs 2005 p.
Ne 2-pn/2005 y cnpagi 3a KOHCTUTYLINHMM NogaHHAM 48 HapoAHWX AenyTaTiB YKpaiHu Woao BiANOBIAHOCTI
KoHcTuTyuil YKpaiHu (KOHCTUTYLIMHOCTI) nonoxeHb n. 1.17 cT. 1, cT. 8 3akoHy Ykpaitu «[Mpo nopsagok noralleHHs
3000B’s13aHb NNaTHUKIB NogaTkiB nepe 6ogkeTaMum Ta AepXXaBHMMM LinboBMMM hoHgammy (cnpasa npo
nopaTkoBy 3acTtaBy). BicHuk KoHcTuTyuinHoro cyay Ykpainun. 2005. Ne 2. C. 4.

20 PiweHHa KoHctutyuinHoro Cyay Ykpainum Big 23 rpygHs 1997 p. Ne 7-3n y cnpaBi 3a KOHCTUTYLIMHAM NOAAHHAM
Mpe3ngeHTa Ykpainum woao BignosigHocTi KoHcTuTyuii Ykpainm (KoHCTUTYUinHOCTI) 3akoHy YkpaiHu «[po
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PaxyHkoBy nanaty BepxosHoi Pagu Ykpainu» (cnpasa npo PaxyHkoBy nanaty). OdilinHum BicCHUK YkpaiHn. 1998.
Ne 1.

21 PiweHHs KoHctutyuinHoro Cyay Ykpainm Big 13 ciuHa 2009 p. Ne 1-pn/2009 y cnpasi 3@ KOHCTUTYLIHUM
nogaHHAM 54 HapoaHux genyTaTiB YKpaiHv wo[o ogiliiHOro TnymadeHHsi nofnoxeHb ab3auy TpuHagudatoro n. 1 u.
1 c1. 20 3akoHy YkpaiHu «[po KabiHeT MiHicTpiB YkpaiHuy, 4. 2 cT. 52, 4. 3 cT. 53, u. 2 cT. 54 BrogXeTHOro kogekcy
YkpaiHn B acnekTi nonoxeHb 4. 1 1. 93, 4. 2 cT. 96, n. 6 cT. 116 KoHcTuTyuii YkpaiHu (cnpasa npo npaso
3aKOHO4ABYOI iHILiaTVBK LLIOA0 BHECEHHS 3MiH 40 3akoHy npo OepxaBHui OrompkeT Ykpainm). BicHuk
KoHctuTyuinHoro cygy Ykpainn. 2009. Ne 1. C. 60.

22 MopopoxHa T.C. lNMpaBoBuii NOPSIAOK: TEOPETUKO-METOAOMOrYHI 3acagn KOHCTUTYLIOHari3aLii : MoHorpadis.
KwuiB : KOpiHkomIHTep, 2016. C. 116.

AHHOTaumsa B ctatbe nccnegosaHbl NpobnemMbl KOHCTUTYLMOHaNM3aumm nyo6rmnmyHbIX (hMHaHCOB Yepes Npuamy
peweHuit KoHctutyumnoHHoro Cyaa YkpauHbel. OTmeydeHo, 4To KOHCTUTyums YKpanHbl ABRASETCS OCHOBHbBIM
WNCTOYHUKOM (PMHAHCOBOrO MNpaBa, 3aHnMasi CaMoe BbICOKOE MECTO B Mepapxmu ee NpaBOBbIX akTOB, SBNSETCS
HEOTbEMIIEMOW YacTbio AeCTBYOLEro hmHaHcoBoro npaea. CoBpemMeHHOe NO3NTUBHOE (PMHAHCOBOE NPaBo
aBnseTcsa He 9dEKTUBHBIM, MOCKOSIbKY B HEM NMPOUCXOAMT NOAMEHA NPaBOOTHOLLEHUI Kak BACTEOTHOLLEHWI, YTO
npotueopeynt OcHOBHOMY 3aKOHY 1, COOTBETCTBEHHO, CHUXaeT HOpMaTuBHbIVM noTeHuman KoHcTuTyummn B cdepe
perynupoBaHusa nybnunyHbix uHaHcoB. Takoe cocTosiHue TpebyeT NPOBEAEHUSA «HACTOSILLEN HOPUONYECKON
peBonouun B (oMHAaHCOBOM NpaBe, MOMCKa U HAaXOXAEHWSI MOUCTUHE HOBOIro (OPMHAHCOBOIO

npasa», koTopoe 6bl COOTBETCTBOBANO KOHCTUTYLIMOHHBIM TPeboBaHMAM, B HaCTHOCTY NpuHLUMNa dhopMansHoOro
paBeHcTBa cy6beKkToB (OMHAHCOBbIX NpaBooTHoWweHun. Summary The article explores the problems of
constitutionalization of public finances through the prism of decisions of the Constitutional Court of Ukraine. It is
noted that the Constitution of Ukraine is the main source of finance law, taking the highest place in the hierarchy of
Ukrainian legal acts, and is an integral part of finance law in force.

Positive modern finance law is not effective, since the substitution of legal relations as power relations takes place,
which contradicts the Constitution and, accordingly, reduces the regulatory potential of the Constitution in the field of
public finances regulation. This requires a “real legal revolution in finance law, a search and finding of a truly new
finance law” that would meet constitutional requirements, in particular the principle of formal equality of the subjects
of financial legal relations.
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