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BIAOIN MArOTOBKW CYAAIB

BIAAIN NMIATOTOBKM BUKNALAYIB (TPEHEPIB)

Mporpama niaroToBKM Ta NigBULLEHHS piBHSA KBanidikauii noMivyHukiB cyaais BepxosHoro Cyay B KacauiiHomy
aAMiHiCcTpaTUBHOMY CyAi

17 xoBTHA 2025 poky
An BEPHA3KOK
cynna KacauinHoro agmiHictpaTuBHoro cygy y cknagi BepxosHoro Cyay,

[OKTOP IOPUANYHKX HayK, Npodecop

3anuTaHHA Ansa QUCKyCil

. Yun moxxe cya, peanidytoum BNacHW po3cyn, BUATU 38 MEXi TEKCTY HOpMU, SKLLO Lie HeobxigHo ans
3abe3neyeHHs ePeKTUBHOIO 3axMCTy NpaB 0cobun?

. Ak cyay 3HanT 6anaHc Mixx hopmanbHOK 3aKOHHICTIO (ByKBanbHUM 3aCTOCYBaHHAM HOPMU) | MaTepianbHO
[oUinbHICTHO (3axncTom ny6niYHoro Yn NpuMBaTHOro iHTepecy)?

. U He nepeTBOPIOE HAAMIPHUI CYAOBUA KOHTPOIb 3a OUCKPELE0 aaMiHICTpaTUBHOrO opraHy cya Ha
“anbTepHaTUBHUI agMiHICTpaTUBHWIA Opran”?

. AK ouUiHUTK NpaBa cyadi Ha «Cy[OBUIA aKTUBI3M» Ta PU3UK BUXOZY Cyay 3a MeXi MOBHOBaXKEHb?
o Aki Mexi 3acTOoCyBaHHSA Cy4OM NPUHLMMNY OMILINHOIO 3'CyBaHHs BCix 0OCTaBWH y cripasi?

. LLlo o3Hayae npuHLMN «Cya 3HAE 3aKOH»?

. [MpuvHUMN AOUINbHOCTI B a4MiHICTPaTUBHOMY CYAOUYUHCTBI

PiweHHsa €BponencbKoro cyay 3 npas noauHu y cnpasi M.S.L., TOV v.
UKRAINE (3asiBa Ne 18049/18)

. Bumora iHavBigyanizoBaHOro Ta 3MiCTOBHOrO 06r'pyHTYBaHHS

KoHcTuTyuioHanict
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Mo3awnuis: "YKoaHe 3 ockap)XyBaHMX pilleHb He MICTUIO iHAMBIAYani3oBaHOro o6r'pyHTyBaHHs. HaTomicTb BOHM
MEeXaHi4YHO BiATBOPIOBANM yCi NiAcTaBm 418 3aCTOCYBaHHS pidHUX obmexeHb, nepeabayeHi BionoBigHUM
po3ainom 3akoHy Npo CaHKLii, He MOACHIOKYN, SIK CaMe BOHM 3aCTOCOBYKOTLCA A0 KOMMaHii-3asaBHuka." (nn.
118, 120)

MpvHUMN pauioHansHocTi. MexaHiuyHe LUMTYBaHHS 3aKkoHy € HegonycTuMuM. Bnaga 3o060B'a3aHa gosoautu
[OOUINbHICTb BTPYYaHHS KOHKPETHO LWOA0 3asiBHMKA

MpyHUMN gouinbHOCTI B aAMiHICTPaTUBHOMY Cy4OYMHCTBI

PiweHHsA €EBponencbKoro cyay 3 npas noavHu y cnpasi M.S.L., TOV v.
UKRAINE (3asiBa N2 18049/18)

HeobxigHicTb nepeBipkn aKTUYHOT OCHOBU PiLLIEHHSA

Moswnuis: "Cygosui nepernsg, nposegeHuin BepxosHum CyaoMm, He MOXHa BBaXaTh JOCTaTHBO
npoLiecyarnbHOK rapaHTieto NpoTy cBaBinns. Lie NosSiCHIETLCS TUM, LLIO BiH He NepeabayaB XoOHOI NepeBipkn
TOrO, Y1 I'PYHTYBaBCH NEPLUMIA NPE3NOEHTCbKUIA YKa3 Ha 4OCTaTHBO Baromin pakTUYHiN OCHOBI, abo um Bynu
06rpyHTOBaHMMM (haKTUYHI 3BUHYBAYeHHS LLOAO KOMMNaHii-3asBHuka." (n. 128)

MpwHuun gouineHocTi. Cya He Mae npasa obmexyBaTucs nuile popmMarnbHOK 3aKOHHICTIO akTa. CnpaBxHiin
KOHTPOSb BMMAarae nepeBipku AOUINBHOCTI LWASXOM OLiHKN HaAiMHOCTI hakTU4HOi 6a3u.

[MpuvHUMA QoUinNbHOCTI B aAMiHICTPaTUBHOMY CYAOUYUHCTBI

PiweHHs €BponencbKoro cyay 3 npas noauHu y cnpasi M.S.L., TOV v.
UKRAINE (3asiBa Ne 18049/18)

KOpuanyHa npypoga 3axoay Sk nigctasa Ans BUMOIM pauioHarnbHOCTI

Moauuisa: "OckapxxyBaHui 3axig y Ui cnpasi 6yB CyTO BHYTPILLHIM 3aX040M, HAKMageHUM PilleHHSAMMN
YKpaIiHCbKOI Briagu B Mexax ii KOMMneTeHLii. Y UbOMy CEHCi, He3BaXkatoun Ha BUHATKOBUIA KOHTEKCT, NOTO
npaBoBa NPUPOAa HiYMM He BigpisHanacs Big 6yab-sKOro iHWOro iHAMBIQyanbHOro akTa, ki perynspHo
BMAAKTLCS BigNOBIAHMMM OpraHammn nNpuv 3BUYaiHOMY 34iACHEHHI iXHiX NOBHOBaxeHb." (n. 126)

MpuHuMn o6r'pyHTOBaHOCTI. CaHKLii — Le, No cyTi, agMiHicTpaTUBHI akTh. ToMy BOHM nignagatoTb nig Ti cami
CTaHgapTy paLioHanbHOCTI, AOUINBbHOCTI Ta 06rPyHTOBAHOCTI, WO 1 Oyab-AKe iHLIE pilleHHs], Ske 0bmexye
npaesa ocobu.

MpvHUMN gouinbHOCTI B aAMiHICTPaTMBHOMY Cy4OYMHCTBI

MoB’A3aHi NOHATTA

HesanexHicTb (HeynepemxeHicTb) cyaai

CypnaiBCcbkuin po3cy V. Avckpeuis cyb'ekta BnagHMX NOBHOBaXEHb
[OucumnniHapHe NpoBamKeHHS

KOpuanyHa BU3HAYEHICTb Ta EAHICTb NPAKTUKN

[MpyvHLUMN 3aKOHHOCTI Ta HE3aCTOCYBaHHS 3aKOHY

MpuHUMN po3noainy AepxaBHoi Bnaam

CynoBwuii akTUBI3M (Cy0Ba NPaBOTBOPYICTb)

MoTunsoBaHiCTb

FAKicTb 3aKOHY

Cyn 3Hae 3akoH (jura novit curia) Ta BUXig 3a Mexi NO30BHUX BUMOT

CycninbHi iHTepecu Ta HauioHanbHa 6e3neka

KoHcTuTyuioHanict



. [Hosipa no cyny

. MpyHUMN gouUiNbHOCTI B aAMiHICTPATMBHOMY Cy4OYMHCTBI

KoHcTuTyuia YkpaiHu

. cT. 126

. HesanexHictb cyaai rapaHTytoTbcst KOHCTUTYLIELD | 3aKOHamMKn YKpaiHu.

. Brnnve Ha cypato y 6yab-skuia cnocib 3abopoHsieTbes.

. Cynnto He Moxe ByTu NpUTArHYTO A0 BiAMNOBIAANbHOCTI 3@ YXBaneHe HUM Cy[I0BE PilLEHHS], 32 BUHATKOM

BUMHEHHS 3M104MHY ab0 AWCLMNMiIHAPHOIO NPOCTYMKY.

. [MpuvHUMA QoUinNbHOCTI B aAMiHICTPaTUBHOMY CYAOUYUHCTBI

KoHcTuTyuia YkpaiHu
. CrarTta 129. OcHOBHUMM 3acagamMu CyoOYMHCTBA €, 30KpeMa, PO3yMHi CTPOKU po3rnsay CnpaBu CyLOM.

o [MpsiMa KoHCTUTYUiMHa BUMOra po3yMHOCTI. Lle eauHmii Bunagok, konu TepMiH "po3yMHi" 3akpinneHun gk
OCHOBHa 3acafa cygounHcTea. BoHa Bumarae, wob npouec 6yB edeKTMBHMM | TPMBaB He JOBLUE, HiX
pauioHanbHO HEOOXiAHO ANS BUPILLEHHS CrpaBu.

. [MpuvHUMN AOUINBbHOCTI B a4MiHICTPaTUBHOMY CYAOUYUHCTBI

KoHcTuTyuia YkpaiHu

o CrtatTa 64. KoHCTUTYLUINHI NpaBa i cBo6oaun NognHY | rpomagsaHuHa He MOXYTb OyTy 0OMeEXeHi, Kpim
BMNagkis, nepeabadeHnx KoHcTuTyuieto YkpaiHn. B ymoBax BoeHHOro abo HaA3BMYaHOro CTaHy MOXYTb
BCTaHOB/OBATUCH OKPeMi 0OMeXXeHHS npaB i cBo60f i3 3a3Ha4YE€HHSIM CTPOKY il Lnx 0bMeXeHb.

. OB6MeXeHHs1 NpaB MOXIMBE NULLE Y MEBHUIA BUNadkax Ta i3 3a3HadyeHHsIM CTPOKy Aii. Lie knacnyHa npaBoBa
BMMOTa LLOAO NETiTUMHOT METU (BOEHHWUIA/HAA3BMYANHWIA CTaH) Ta HeOOXiaHOCTI (0bMexeHHs "okpemi”, a He
TOTanbHi) Ta HEHaAMIPHOCTI (OOMeXeHHs "i3 3a3HaYeHHsIM CTPOKY Ail"), WO € CyTTIO TECTY Ha MPOMNOPLIMHICTb.

. MpvHUMN gouinbHOCTI B aAMiHICTPaTUBHOMY Cy4OYMHCTBI

KoHcTuTyuia YkpaiHu

. CraTTa 34. 3aiicHeHHst unx npae (cBoOOAM AYMKM Ta crioBa) Moxe ByTn obMexeHe 3akOHOM B iHTepecax
HauioHanbHOi 6e3neku, TepuTopianbHOI LinicHOCTI abo rpoMazCcbKOro NopsaKy 3 MeTok 3anobiraHHs
3aBOPYLUEHHSM Y/ 3MI0UYUHAM...

. [Mpsime BTiNeHHs nponopuiHocTi. HaBedeHHst BUYepnHOro nepeniky neriTuMHux uinem (iHtepecu
HauioHanbHOT 6e3nekn, rpoMagChbKuii NOPSA0K, OXOPOHa 300POB'S TOLLO) ANS OOMeXeHHs pyHAaMeHTanbHMX
npas € KINoYOBMM erleMEeHTOM TeCTY Ha MPOMNOPLiHICTb Y EBPONENCLKOMY NpaBi Ta NPaBO3acTOCYBaHHI.

. MpyHUMN gouinbHOCTI B aAMiHICTPaTUBHOMY Cy4OYMHCTBI

KoHcTuTyuia YkpaiHu

. CratTa 41. MNpumycoBe Big4yXeHHs 00'eKTiB NpaBa NpUBaTHOI BNlacHOCTI MoXe OyTu 3acTocoBaHe nuLle sk
BMHSITOK 3 MOTUBIB CyCMiNbHOI HEOOXIAHOCTI, Ha NiACTaBIi i B MOPsiAKY, BCTAHOBIEHMX 3aKOHOM, Ta 32 YMOBMU
nornepeaHbLoro i NOBHOMO BiALLKOAYBaHHS X BApTOCTI.

. Bucokuii cTyniHb NPOMNOPLIAHOCTI, OCKINbKM BUNMYYEHHSI MaiHa (HanbinbLue 06MeXeHHs npaBa BracHOCTI)
[OMYyCKaeTbCA NuLLE K BUHATOK (HEOOXIOHICTb) i 3 MOTUBIB CyCMinbHOI HEOOXiAHOCTI (NeriTuMHa meTa), Ta
BMMarae NoBHOTO BiALIKOAYBaHHs (CnpaBeanvBuin 6anaHc/nponopuinHicTb Taraps).

. [MpuvHUMA goUinNbHOCTI B aAMiHICTPaTUBHOMY CYAOUYUHCTBI

KoHcTuTyuioHanict



Koaekc agmiHicTpaTUBHOro cyaouYMHcTBa YKpaiHu

KoHTponb pileHb cy0’exTiB BNagHWX NOBHOBAXEHb
(CtaTTsa 2, YyacTuHa 2, NyHKT 8)

AZMiHiCTpaTMBHI CyaM NepeBipsATb, YN NPUAHATI PiLLeHHS Cy0'eKTiB BNagHMX NOBHOBaXEHb MPOMNOpPLiiHO,
30Kpema 3 JOTPUMaHHSIM HeobXigHoro 6anaHcy Mk 6yab-aKMMU HECTIPUATIIMBMMU HacnigKkaMu Ans npas,
cBobop Ta iHTepeciB 0cobu i LinamMu, Ha SOCATHEHHS SIKUX CMPSIMOBAHE Lie PiLLEeHHsT (4ist).

MpyHUMN gouiNbHOCTI B aAMiHICTPATMBHOMY Cy4OYMHCTBI

Kopekc agmiHicTpaTuBHOro cyaoumHcTBa YKpaiHu

3acTocyBaHHs y 3abe3neveHHi No3oBy
CratTta 151, yacTuHa 2:

[Mpw BUpiWEeHHI NMTaHHA Npo 3abe3neyveHHst NO30BY CYyA KEPYETLCS BUMOrOH0, LLIO 3axoaun 3abe3neyeHHs
no30By MakTb OyTV CMIBMIPHMMM i3 3agBNEHVMI NO3MBa4YeM BUMOraMu, i Cya NOBUHEH BPaxoByBaTU
CriBBigHOLLEHHS NpaB (iHTepecy) 3asBHUKA i3 HACNIAKaMU BXUTTS 3axofiB 3abe3neyeHHs No30By Ans
3aiHTepecoBaHuX OcCib.

[MpyvHUMN AOUINBbHOCTI B a4MiHICTPaTUBHOMY CYAOUYNHCTBI

Koaekc agmiHicTpaTUBHOro cyaouYMHcTBa YKpaiHu

MpouecyanbHa 4OGPOCOBICHICTb
(CtatTa 44, yactmnHa 2; CtaTtTa 45):
Yci yqacHukn cnpasm 3060B'A3aHi 4JOOPOCOBICHO KOPUCTYBATUCS HanNeXHUMK iM npouecyanbHUMU NpaBamu.

Kopekc 3abopoHsie fii, cnpsimoBaHi Ha 6e3nigcTaBHe 3aTAryBaHHs Yu NepeLLKodKaHHs po3rnsgy crnpasu
(Hanpuknag, nogaHHst 3aBigomo 6e3nigcTaBHOro BiABOAY, MaHINyNALis aBTOMaTU30BaHUM PO3MOLiNoM
crpas).

MpvHUMN gouinNbHOCTI B aAMiHICTPaTMBHOMY Cy4OYMHCTBI

Kopekc agmiHicTpaTMBHOro cyfoYMHcTBa YKpaiHu

ObmexeHHs amckpedii
CraTtTa 245, yactuHa 4

Cyn moxe 3000B’A3aTu Bignosigada - cyb’ekta BNagHMX NOBHOBAXXEHb NPUMHATY PiLLEHHS Ha KOPUCTb
nosvBava, sIKLLO Ans AOro NPUNHATTSA BUKOHAHO BCi YMOBW, BU3HAYEHI 3aKOHOM, i MPUAHATTS TAKOro PilLEHHS
He nepenbayae npaBa cyb’ekTa BNagHUX NOBHOBaXeHb AiATW Ha BNACHUI po3cya.

Y pasi SKLO yXBaneHHs pilleHHs Ha KOpUCTb no3nBaYa nepegbadae npaBo cyb’ekTa BnagHMX NOBHOBaXEHb
JiSITM Ha BNacHWiA po3cya, cyA 3000B’s13ye cy6’ekTa BNagHUX NOBHOBAXEHb BUPILLMTY NMUTAHHS, LOAO SKOro
3BEPHYBCS N0O3MBaY, 3 ypaxyBaHHSIM MOro NpaBOBOi OLiHKM, HA4AHOI CyAOM Y PilLEeHHI.

MpvHUMN gouiNbHOCTI B aAMiHICTPATMBHOMY Cy4OYMHCTBI

3akoH YkpaiHu «llpo agMiHicTpaTUBHY npoueaypy»

MpuHLMN nponopuinHocTi (abo cniBMIPHOCTI) € OA4HUM i3 LieHTparnbHMX Y 3aKoHi, BUMaratouu, wob BTpyYaHHS
aaMiHiCTpaTUBHOIO opraHy y npasa ocobu 6yno MiHiManbHUM i He HaAMIPHUM.

MpyHUMNOM agMiHICTPaTMBHOI NpoLefypy € NPOMOPLINHICTL AOMIHICTPaTUBHUIA OpraH NOBUHEH
[OTPUMMYBATUCA NPUHLIMMY NPOMOPLINHOCTI Mg Yac NPUAHATTA aaMiHICTPATUBHUX aKTiB Ta NPUAHATTS
NpoLeAyPHNUX pilleHb | BYUMHEHHS NpoueaypHux givi (ctaTTi 4 1a 11).

KoHcTuTyuioHanict



MpyHUMN gouinbHOCTI B aAMiHICTPaTUBHOMY Cy4OYMHCTBI

3akoH YkpaiHu «lpo agMiHicTpaTUBHY npoueaypy»

Bumora 6anaHcy Ta MiHimisauii:

AZMiHICTPaTUBHUI aKT NOBUHEH NPUIAMATUCS 3 4OTPUMAHHAM HeOOXiAHOro GanaHcy MixX HECNPUATIMBAMU
Hacnigkamu Ansa npaea, cBo60OAM UM 3aKOHHOTO iHTEpPEeCcy 0COOM i LinsmMu, Ha JOCATHEHHS SIKUX CNPSMOBaHWUIA
agMmiHictpatmBHum akT (Ctatta 11, yactuHa 2).

HeraTtueHi Hacnigkn ons ocobu Ta nybniyHMX iHTepeciB NoBMHHI 6yTn HavimeHwmMn (CTaTTs 11, yacTuHa 2).

MpvHUMN gouinNbHOCTI B aAMiHICTPaTUBHOMY Cy4OYMHCTBI

3akoH YkpaiHu «lpo agMiHicTpaTUBHY npoueaypy»

MpuHLUMNM [o6poCcoBiICHOCTI Ta po3cyAnMBOCTI 06'eAHaHi B 04HY 3acazy, Lo NiOKPECIOE iXHI0 HEPO3PUBHICTb
SIK BUMOTM 0 €TUYHOI i pauioHanbHOI NOBEAHKN aAMIHICTPaTUBHOIO OpraHy.

[MpyHUMNOM agMiHiCTpaTMBHOI Npoleaypu € 40OPOCOBICHICTb | po3cyanmBicTb (CTaTTa 4, NyHKT 5).

AgMiHicTpaTVBHMI opraH 3060B'a3aHn AiaTh 4OO6POCOBICHO ANSt AOCATHEHHS METU, BUSHA4YEHOI 3aKOHOM
(CtatTta 10, yactunHa 1).

AOMiHICTpaTUBHWUIA OpraH Npu 3A4INCHEHHI agMiHICTPaTMBHOIO NPOBaAXEHHSA MNOBUHEH JiATU, KEPYOYNCH
3[J0pPOBUM [1y3[40M, JTOrKOIO Ta 3aranbHONPUINHATAMW HOpMaMy Moparii, 3 AOTPUMaHHAM BUMOT
3akoHogascTBa (Ctatta 10, yactuHa 2).

MpvHUMN gouinbHOCTI B aAMiHICTPaTMBHOMY Cy4OYMHCTBI

Bacunb KpaTt, Pacim Babannu. 3gopoBumn rny3g i npaBo

Ponb cy6'ekta npaBo3acTocyBaHHSA HE MOXe 3BOAUTUCS BUKITHOYHO 40 OYKBANbHOro THyMayeHHsi NpaBoBOi
HopMWU, 6e3 pPo3yMiHHS Ti CyTi, NPU3HAYEHHS, MiCLSI B CUCTEMI iHLUMX NPaBOBUX HOPM i, 3peLuToro, ii Micusa B
pernameHTauii npaBun, 3a SAKMMU XUBE COLLyM

Mu He NpoTK 3aCTOCYBaHHA 3aKOHY, M1 32 PO3YMHE MOr0 3aCTOCYBaHHS, siKe I'DYHTYETbCS Ha TakoMy >
pPO3yMHOMY MOro TIiyMadeHHi, Lo BiANoBigae 300poBOMYy rny3ay

MpuvHUMN AOUiNbHOCTI B a4MiHICTpaTUBHOMY CYAOUYUHCTBI

OcHOBHI KpuTepil, fKi 3rigHo 3 npakTukoto BC ta €ECIJ1 Bu3Ha4aoTh MeXi
AONyCTUMOro CyaoBOro poscyay

1. 3aKOHHICTb (B MeXax NOBHOBAXEHb i 3aKOHY)
Po3scyn He moxe BUxoanTh 3a mexi, nepegbaveHi HOpMor npaea (MaTtepianbHOro abo npoLecyansHoro).
2. O6rpyHTOBaHICTb (MOTMBOBAHICTb PiLLIEHHS)

CynoBe pilleHHs1 Mae MiCTUTK YiTKi MOTUBM: hakTUYHI 06CTaBMHKU, JOBOAWN CTOPIH, OLHKY JOKa3iB,
3acTocoBaHy HOpMY Ta 1l TIiyMayveHHs.

3. JobpocosicHicTb cyaai
Poscyn mae 6yTu peanisoBanHuii Wwnpo, 6e3 ynepemkeHHsi 41 0cobUCTOI 3aLlikaBNeHOCTi.

MpvHUMN gouinbHOCTI B aAMiHICTPaTMBHOMY Cy4OYMHCTBI

OcHoOBHiI KpuTepii, siki 3rigHo 3 npakTukoto BC Tta €CI1J1 Bu3HavaoThb MexXi
[OoMNyCTUMOro Cy0BOro po3cyay

4. MNponopuinHicTb | cnpaBeanuBICTb

KoHcTuTyuioHanict



. Cyn He NOBMHEH NpUAMaTn HagmipHe, HeagekBaTHe abo hopmanbHO NpaBuibHe, ane Hecnpaseaee

PiLLEHHS.

o 5. Y3rogkeHicTb 3 NpakTUKO (MOCNIAOBHICTb, YHUKHEHHST CBaBINIbHOCTI)

. Cyna mae 3BaxaTtu Ha ctany npaktuky BC abo cBOET iHCTaHLUi, SKWO He Mae NePeKOHNMBUX MPUYKH Bif Hel
BIACTYNUTMW.

o 6. [JloTprMaHHs npoLecyanbHUX rapaHTin

. PiweHHa mae yxBantoBaTnCA B Mexax HanexHoi npoueaypu: 3 BUKIMKOM CTOPIH, AOCMIOKEHHAM JOKa3iB,

[OTPUMAaHHAM CTPOKIB TOLLO.

. MpvHUMN gouinNbHOCTI B aAMiHICTPaTMBHOMY Cy4OYMHCTBI

KoHTpaprymeHTun (ona guckycii).

. 1. Hopma He 3aBxam ogHo3HayHa: GinbLUicTb HOPM MatoTb OLIHOYHWUI abo GnaHKeTHWIA XapakTep, i NOCUNaHHS
Ha «MeXi 3aKOHy» iHOAI € iNt3iel0 — Cya 3aBXaW TIyMaynTb, a He NPOCTO 3aCTOCOBYE 3aKOH. ICHy€e npocTip
[Ons aHanorii Ta po3BUTKy Npaea: BigcTyn Big OyKBanbHOro 3amMicTy HOpMu Moxe ByTu BUNpaBaaHUM.

. 2. AkicTb 06r'pyHTyBaHHA — OLiHOYHA KaTeropisi: Mexa MiXX «HE4OCTaTHbOK MOTMBALLEO» Ta «CBABINIbHICTIO»
TOHKa — Pi3Hi CyAn MOXYTb AaBaTy Pi3Hy OLiHKY OOHOMY 1 TOMy camomy MoTuBy. Cyaas He 3060B'a3aHni
BiAMOBIAATN Ha KOXEH apryMeHT CTOPOHM.

. MpyHUMN gouinbHOCTI B aAMiHICTPaTUBHOMY Cy4OYMHCTBI

OuckpeuinHi NnOBHOBaXXeHHA Ta CyAAiBCbKUN po3cyn

. Cy6'ektn: CBIN - cyn

. MerTa: edbekTBHa peanisauis dyHKLUii (AepXaBHOT NONITUKN) — CNpaBeanvBe BUPILLEHHSI CrIopy

. OB6MeXeHiICTb: 3aKOHOM — (40AATKOBO) NMPUHLMNaMKM Npasa, Cy40BOK NPaKTUKOK, ETUYHUMU HOpMaMu
. KoHTponb: agmiHiCTpaTUBHUIA Ta CYA0BUIA — «BHYTPILLHBOCYA0BUA» Ta MiXKHAPOAHWI

. MpyHUMN gouinNbHOCTI B aAMiHICTPaTMBHOMY Cy4OYMHCTBI

3akoH YkpaiHu «lpo agMiHicTpaTUBHY npoueaypy»
. 4.3 cCT.6

. 3AINCHEHHSA aAMiHICTPaTUBHUM OpPraHOM AUCKPELiNHOrO NOBHOBaXXEHHSI BBaXKAETLCH 3aKOHHUM Y pasi
OOTPUMaHHS Taknx yMOB:

. 1) ouckpeLiiHe NOBHOBaXeHHS nepenbavyeHo 3aKOHOM;

o 2) QnckpeLiiie NOBHOBaXEHHS 3AINCHIOETBCS Y Mexax Ta 'y crnocib, wo nepegdadeHi KoHcTutyuieto Ykpainm
Ta 3aKOHOM;

. 3) npaBoMipHWIA BUBIp 3AiNCHEHO aaMiHICTPaTUBHMM OpraHoM A1 AOCATHEHHS METU, 3 SKOK MOMY HadaHo
AmckpeLiiHe NOBHOBaXEHHS, i BiANOBIAaE NpuHUMNam agmiHiCTpaTUBHOT Npoueaypu, BUSHaYEHUM LM
3aKkoHoM;

. 4) BMGIip pilleHHsA aAMiHICTPaTMBHOrO OpraHy 34iMCHIETLCA 6€3 BIACTYNNEHHS Big NONEPEaHiX pilleHb,
NPUAHATUX TUM CaMUM agMiHICTPaTMBHMM OpraHoOM B OAHaKOBUX Yy NoAibHUX cnpaBax, KpiM 06rpyHTOBaHMX
BUNAOKIB.

. [MpuvHUMN AOUiNbHOCTI B a4MiHICTpaTUBHOMY CYAOUYUHCTBI

He3acTtocyBaHHSs1 3aKOHY

KoHcTuTyuioHanict



o 1. BCTAHOBINEHHS CYOM O3HaK HEKOHCTUTYLIMHOCTi TAKOrO 3aKOHY B LiiroMy abo OKpeMmx Moro nonoXeHb
(vyacTtunHa vyetBepTa ctatTi 7 KAC YkpaiHum): SKWo Cy AOXOANTb BUCHOBKY, LLIO 3aKOH YU iHLIWIA NPaBOBUI aKT
cynepeunTb KoHCTUTyLii YKpaiHu, cya He 3aCTOCOBYE Takuii 3aKOH YM iHLIMIA NPaBOBUIA aKT, a 3aCTOCOBYE
Hopmu KoHCTUTYLIT YKpaiHM SK HOpMU NpAMOI 4ii; y TakoMy BUNaAKy cyA Micns BUHECEHHS PilLeHHS y crnpasi
3BepTaeTbcs o BepxosHoro Cyay Ans BUPILLEHHSI MMTaHHSA CTOCOBHO BHeceHHs Ao KoHctutyuiiHoro Cyay
YKkpaiHn nogaHHs Wo40 KOHCTUTYLIMHOCTI 3aKOHY YM iHLLIOro NpaBOBOro akTa, Lo BigHECEHO 4O HPUCOMKLIT
KoHcTuTtyuinHoro Cyay YkpaiHu;

. 2. NnogonaHHea CyaoM BCTaHOBMEHUX KOMi3ii Ta 3aCTOCYBaHHSA IHLLOMO akTa BULLOT abo TaKoi > pUANYHOI
cvnu (YactuHa TpeTs Ta n'gata ctatTti 7 KAC YkpaiHu): y pasi HeBignoBigHoOCTi NpaBoBoro akta KoHcTutyuii
YKpaiHu, 3aKoHy YKpaiHu, MixkHapoAHOMY JOroBopy, 3roaa Ha 060B s13KOBICTb SIKOro HagaHa BepxoBHowo
Papoto YkpaiHu, abo iHwoMy NpaBOBOMY aKTy Cy[ 3aCTOCOBYE NPaBOBUIA aKT, KU Mae BULLY HOPUONYHY
cuny, abo NOMoXeHHs BiANOBIAHOIO MiXkHAapOAHOro AOroBopy YKpaiHM; SKLO MiXKHAPO4HUM JOrOBOPOM, 3roga
Ha 000B A3KOBICTb sIKOro HagaHa BepxoBHoto Pafoto YkpaiHu, BCTaHOBMEHI iHWI NnpaBuna, Hix Ti, WwWo
BCTaHOBIIEHi 3aKOHOM, TO 3aCTOCOBYIOTbCS MpaBunia MKHapogHOro OroBopy YKpaiHu;

. 3. BCTAHOBMEHHSA Cy0M, LLIO OKPEMi MOJTOXEHHS 3aKOHY HE Bi4NOBiAaTb KPUTEPIKO «AKICTb 3aKOHY».
. MocTtaHoBa BepxosHoro Cyay Big 1 BepecHs 2022 poky y cnpasi Ne 380/10419/21
. [MpuvHUMN AoUiNbHOCTI B a4MiHICTPaTUBHOMY CYAOUYUHCTBI

AcnekTn, siKi BapTO BpaxoByBaTU NpUUMaloym pilLeHHA Y MeXax
CYyAAiBCbKOro poscyay

. MoTunsoBaHiCcTb

. [oGpocoBicHICTb

o BanaHc (nponopuinHicTb)

. TpwcknagoBuii TECT BUpILLEHHS Ny6niYHO-NpaBOBOro cnopy nepegbavae, Lo cyn, NPMnMarym pilleHHS y
MexXax CyAAiBCbKOro po3cyay (avckpelii cyay), nepesipsie MOro Ha BiANOBIAHICTb (HECYNnepeYHicTb)
npuHUMNam:

. 1. HauionanbHoi 6e3neka

. 2. CycninbHoro iHTepecy

o 3. EdpekTmBHOCTI 3ax1cTy NOpyLLEHOro npaBa ocobu.

. [MpuvHUMN AoUinNbHOCTI B aAMiHICTPaTUBHOMY CYAOUYUHCTBI

MNMpouecyanbHi pilleHHA B cyAi KacauiuHol iHCTaHUil

. [MoHOBNEHHS NpoNyLLEHOro NpoLecyanbHOro CTPOKyY

o 3BiNbHEHHS Big cnnaTtu cyaoBoro 36opy

. BigkpuTTa kacauiiHoro NnpoBagKeHHs (Mano3Havymmi, CrpoLLieHe, He NiANArae OCKap)XeHHHo)
. 3akpuTTSa KacauiiHOro NPOBaMKEHHS!

o 3YNUHEHHS BUKOHAHHS CY0BOTO PiLLEHHS

. PearyBaHHs Ha 3M0oBXMBaHHS NpoLecyanbHMMKU npasamu

. BuHeceHHs okpemoi yxBanu

o Mepexia po po3rnsaay cnpasu B 3aKpUTOMY CyZOBOMY 3aciaHHi
. [onyck npokypopa go npouecy

. BcTaHoBnNeHHs Cy10BOro KOHTPOSO

. MepeBipka NOBHOBaXeHb NpeacTaBHMKa

KoHcTuTyuioHanict



HanpaeneHHs cnpaBu Ha HOBWUI po3rnag

MpyHUMN gouUiNbHOCTI B aAMiHICTPATMBHOMY Cy4OYMHCTBI

YxBana BepxoBHoro Cyay Bia 10 xxoBTHA 2024 poky y cnpaBi Ne280/4284/22

1. BM3HaTK NoBaxHNMW HaBeAeHi 0coboto NiacTaBu NPOMNycKy CTPOKY Ta MOHOBUTU CTPOK Ha kacauinHe
OCKapXXeHHA yxBanu TpeTboro anensuinHoro agmiHictpatuBHoro cyay Bifg 12 nunHsa 2023 poky y crpasi
Ne280/4284/22.

2. 3BinbHUTU 0coby Big cnnaTtu cyaoBoro 36opy 3a NogaHHsA KacaLiiHoT cKapru Ha yxBarny TpeTboro
anensuiHoro agmiHictpatueHoro cyay Big 12 nunHs 2023 poky y cnpasi Ne280/4284/22.

3. BigkpuTtu KacauinHe npoBagKeHHs 3a KacauiiHOK ckaproto ocoboto Ha yxBany TpeTboro anensuinHoro
agmiHicTpaTueHoro cyay Bia 12 nunHa 2023 poky y cnpasi Ne280/4284/22 3a nozoBoM ocobu o [onoBHOro
ynpaBniHHs lMeHcinHoro choHay B 3anopisbkit obnacti, FonoBHoro ynpaeniHHA MNeHciiHoro horay B
TepHoninbckkii obnacti, FonoBHoro ynpaeniHHA MNeHciliHoro dporay B PiBHEHCbKi obnacTi, FonoBHoro
ynpaeniHHs NeHcinHoro dpoHay B MNMonTasckkin 06nacTi Npo BU3HAHHSA NPOTUMPABHUMM Ta CKaCyBaHHSs
piLleHb, 3060B A3aHHS BUMHUTY NEBHI Ail.

[MpuvHUMA QoUinNbHOCTI B aAMiHICTPaTUBHOMY CYAOUYUHCTBI

PiweHHs ECMJ y cnpasi «OBYAPEHKO TA KOJIOC NPOTU YKPAIHW» (3asBu
Ne 27276/15 Tta 33692/15 ) - nopyweHo ctatTio 8 Ta NnyHKT 1 ctaTTi 6 KOHBeHUil
y 3B’SI3Ky 3 MpaBOM Ha BMOTMBOBAaHE pilleHHA cyay

175. OgHak Cyp BM3Hae, WO B NEBHUX cdhepax Moxe ByTu BaXKKo chopMynioBaTh 3aKOHM 3 BUCOKOK TOYHICTHO
i LLIO NEBHMI CTYMiHb MHYYKOCTi MOXe OyTW HaBiTb GaxaHuM, LWo6 AaT MOXMIMBICTbL HALiOHaNbHUM cyaam
pO3BUBATU 3aKOH Yy CBITMi IXHBOT OLLiHKM TOrO, AKi 3aX04M € HEOOXIAHUMU 32 KOHKPETHMX OGCTaBMH KOXHOT
cnpasu (amB . Goodwin v. the United Kingdom , 27 March 1996, § 33, Reports 1996 Il). IloriyHum Hacnigkom
NPVHLUMMY 3aranbHOro 3aCTOCYBaHHS 3aKOHIB € Te, Lo (DOPMYITOBAHHS 3aKOHIB HE 3aBXAN € TOYHUMM.
HeobxigHiCTb yHMKaTX HagMipHOI XXOPCTKOCTI Ta NTW B HOTY 3i 3MiHHMMK 0OCTaBMHaMmM o3Havae, Wwo barato
3aKOHIB HEMUHYYe chopMyNboBaHi B TEpMiHaX, siki BinbLLIOK Y MEHLLIOK MipO € PO3MNIIMBYACTUMN.
TrnymayeHHs Ta 3aCTOCyBaHHA TakMx 3aKOHOL4aBYMX aKTiB 3anexuTsb Bif npaktukm (ams. Gorelik and Others v.
Poland [GC], Ne 44158/98 , n 64, ECHR 2004 1).

176. i ksanigikauii, o HaknagatTe 06MeXeHHs Ha BUMOry TOYHOCTi CTaTyTiB, 0COOMMBO CTOCYHOThCS
chepv ancumnniHapHoro npaea. [ilncHo, LWo CTOCYEeTbCA BiiCbKOBOI AncumniiHv, Cya NOCTaHOBUB, O
HaBpsag un byae MoxXnuMBMM po3pobuTn Npasuna, ski 6 geTanbHO ONWUcyBany PisHi TUNK NOBeAiIHKN. Tomy
MoXe 3HagobuTtucs, Wwob opraHn Brnagun copMyntoBanu Taki npasuna wuplie (ause. Vereinigung
demokratischer Soldaten Osterreichs i Gubi npotu AscTpii , 19 rpyaHs 1994 poky, n. 31, cepisi A, Ne 302).

MpyHUMN gouiNbHOCTI B aAMiHICTPaTMBHOMY Cy4OYMHCTBI

HopatkoBi mxepena

BepHastok AH. MpuHLMN NponopuinHOCTi (BoTpMMaHHSA 6anaHcy) Sk BaxnvBa CknagoBa BEPXOBEHCTBa nNpasa
https://court.gov.ua/storage/portal/supreme/prezentacii_2024/114_principle_of_proportionality_bernaziuk.pdf

BepHastok AH. CniBBigHOLEHHS1 e(DEKTUBHOIO Cnocoby Cy0BOro 3axmcTy Ta MeX BTPyYaHHS
afMiHICTpPaTMBHOIO CyAy Y ANCKpeLito cyb’ekTiB BnagHMx NoBHOBaXeHb // hitps://constitutionalist.com.ua/spivv
idnoshennia-efektyvnoho-sposobu-sudovoho-zakhystu-ta-mezh-vtruchannia-administratyvnoho-sudu-u-dyskr
etsiiu-sub-iektiv-vladnykh-povnovazhen

BepHastok AH. JonycTumicTe Mex CyaaiBCbKOro po3cyay Ta AvcumniiHapHa BignosiganeHicTe https:/suprem
e.court.gov.ua/userfiles/media/new_folder_for_uploads/supreme/2024_prezent/discretion_bernaziuk.pdf

KoHcTuTyuioHanict


https://court.gov.ua/storage/portal/supreme/prezentacii_2024/114_principle_of_proportionality_bernaziuk.pdf
https://constitutionalist.com.ua/spivvidnoshennia-efektyvnoho-sposobu-sudovoho-zakhystu-ta-mezh-vtruchannia-administratyvnoho-sudu-u-dyskretsiiu-sub-iektiv-vladnykh-povnovazhen
https://constitutionalist.com.ua/spivvidnoshennia-efektyvnoho-sposobu-sudovoho-zakhystu-ta-mezh-vtruchannia-administratyvnoho-sudu-u-dyskretsiiu-sub-iektiv-vladnykh-povnovazhen
https://constitutionalist.com.ua/spivvidnoshennia-efektyvnoho-sposobu-sudovoho-zakhystu-ta-mezh-vtruchannia-administratyvnoho-sudu-u-dyskretsiiu-sub-iektiv-vladnykh-povnovazhen
https://supreme.court.gov.ua/userfiles/media/new_folder_for_uploads/supreme/2024_prezent/discretion_bernaziuk.pdf
https://supreme.court.gov.ua/userfiles/media/new_folder_for_uploads/supreme/2024_prezent/discretion_bernaziuk.pdf

. BepHastok AH. [IMckpeLinHi NOBHOBaXeHHS y CBiTNi HOBOro 3akoHy YkpaiHu «[1po agmiHicTpaTtuBHy
npouenypy» https://supreme.court.gov.ua/userfiles/media/new_folder_for_uploads/supreme/2024 prezent/99
-%20administrative_procedure_discretion.pdf

. BepHastok AH. Mexi cygoBoro poscyay Ta gvcumniniHapHa BignosiganbHicTb cyaai https://court.gov.ua/storag
e/portal/supreme/132.%20Limits_of Judicial_Discretion_Judicial_Disciplinary_Liability _bernaziuk.pdf

. MpuHUMN gouinbHOCTI B aAMiHICTPaTUBHOMY Cy4OYMHCTBI

HopaTtkoBi pxepena

o 6. BepHastok AH. MNprHUMN NPOMNOPUINHOCTI y NpakTuLi €BponecbKoro cyay 3 npas nogunHn // Ekcnept:
napagurmu lpuanyHUX Hayk i AepxxaBHoro ynpasniHHs expert: Paradigm of law and public administration Ne 6
(18) — rpygHs 2021 — C. 197-214 hitps://maup.com.ua/assets/files/expert/18/14.pdf

o 7. BepHastok AH. Kputepii foTprmaHHs 6anaHcy cycninbHux (nyonivyHmnx) Ta npuBaTHUX iHTEPECIB Y
HauioHanbHin cygoBin npakTuui // BicHuK JlyraHCbKOro AepkaBHOro YHIBEPCUTETY BHYTPILLHIX CrpaB iMeHi
E.O.OinopeHka. — 2021, Ne 4 (96), C. 22-35 https://constitutionalist.com.ua/kryterii-dotrymannia-balansu-suspi
Inykh-publichnykh-ta-pryvatnykh-interesiv-u-natsionalnij-sudovij-praktytsi

. 8. bepHastok AH. EheKTMBHICTb BUKOHAHHS Cy40BOrO PilLeHHS: MK NpYHUMnammn 060B’A3KOBOCTI
(BKOHYBaHOCTI), NpaBOBOI BM3Ha4eHoCTi (res judicata) Ta npuHUMnom nponopuiiHocTi (36anaHcoBaHocTi) htt
ps://constitutionalist.com.ua/efektyvnist-vykonannia-sudovoho-rishennia-mizh-pryntsypamy-obov-iazkovosti-v
ykonuvanosti-pravovoi-vyznachenosti-res-judicata-ta-pryntsypom-proportsijnosti-zbalansovanosti

. 9. BepHastok AH. Ak 36epertu 6anaHc 3abe3nedyeHHsa cnpaBeanMBoro NyGrivyHOro po3rnsay cnpasu Ta
[OTpUMMaHHS po3yMHoro cTpoky https://sud.ua/ru/news/blog/129577-yak-zberegti-balans-zabezpechennya-spr
avedlivogo-publichnogo-rozglyadu-spravi-ta-dotrimannya-rozumnogo-stroku

. 10. BepHastok AH. BanaHc cycninbHMX (Ny6niYHUX) Ta NPUBATHWX IHTEPECIB y aAMiHiCTpaTMBHOMY
cynouunHcTBI» https://constitutionalist.com.ua/balans-suspilnykh-publichnykh-ta-pryvatnykh-interesiv-u-admini
stratyvnomu-sudochynstvi

. MpyHUMN gouinbHOCTI B aAMiHICTPaTUBHOMY Cy4OYMHCTBI

Oxxepena Ta maTepianu

1. Bacunb Kpar, Pacim Babannu. 3goposuii rny3sg i npaso. https://so.supreme.court.gov.ua/authors/1288/-zdorovyi-hluzd-i-pravo?fb
clid=lwZXh0bgNhZWOCMTEAAR4L5YyIDcGB35mDJPtd40Wnb6HsYh8cs5tR7PqQ90-11JwhXLrirYBnQ1RmMQ_aem_Odslhl1
qLVg-V43GNvs7jw

2. NopaTkoBi mxepena. https://court.gov.ua/storage/portal/supreme/prezentacii_2024/114_principle_of proportionality bernaziuk.pdf

3. DopaTtkoBi mxepena. https://constitutionalist.com.ua/spivvidnoshennia-efektyvnoho-sposobu-sudovoho-zakhystu-ta-mezh-vtrucha
nnia-administratyvnoho-sudu-u-dyskretsiiu-sub-iektiv-vladnykh-povnovazhen

4. lopatkoBi Axepena.
https://supreme.court.gov.ua/userfiles/media/new_folder_for_uploads/supreme/2024_prezent/discretion_bernaziuk.pdf

5. lopaTkoBi mxepena. https://supreme.court.gov.ua/userfiles/media/new_folder_for_uploads/supreme/2024_prezent/99-%20admini
strative_procedure_discretion.pdf

6. JopaTkoBi mxepena.
https://court.gov.ua/storage/portal/supreme/132.%20Limits_of_Judicial_Discretion_Judicial_Disciplinary_Liability_bernaziuk.pdf

7. DopaTkoBi axepena. https://maup.com.ua/assets/files/expert/18/14.pdf

8. OopaTtkoBi mxepena. https://constitutionalist.com.ua/kryterii-dotrymannia-balansu-suspilnykh-publichnykh-ta-pryvatnykh-interesiv-
u-natsionalnij-sudovij-praktytsi

9. NopaTkoBi mxepena. https://constitutionalist.com.ua/efektyvnist-vykonannia-sudovoho-rishennia-mizh-pryntsypamy-obov-iazkovos
ti-vykonuvanosti-pravovoi-vyznachenosti-res-judicata-ta-pryntsypom-proportsijnosti-zbalansovanosti

10. OJopaTkoBi axepena. https://sud.ua/ru/news/blog/129577-yak-zberegti-balans-zabezpechennya-spravedlivogo-publichnogo-rozgl
yadu-spravi-ta-dotrimannya-rozumnogo-stroku
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11. JopgaTkoBi axepena.
https://constitutionalist.com.ua/balans-suspilnykh-publichnykh-ta-pryvatnykh-interesiv-u-administratyvnomu-sudochynstvi

dannu marepiany

OpwuriHanbHun hann asTopa
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