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BigpomocTi npo aBTOpa

Bakaptok J1. B., Xyauk A. M.

UepHiBeLbkMI HaUioHanbHWUIA yHiBepcuTeT iMeHi FOpisa ®egbkoBuya

AHoTauinA
MNPUHLMN BCTAHOBNEHHS MOJATKIB | 350PIB BUKMHOYHO 3AKOHOM
TA KOHCTUTYL|IMHI 3ACAON MICLEEBOIO OMOAATKYBAHHSI B YKPAIHI

AKTyanbHUM MUTaHHSAM HayKU KOHCTUTYLIMHOrO Ta dhiHaHCOBOro npasa € npobrieMa BCTAaHOBMEHHS MiC LLeBUX
nogartkis Ta 360piB 3 ypaxyBaHHAM KOHCTUTYLIINHOrO NPUHLUMMNY BCTAHOBIEHHS NodaTkiB i 360piB BUKIHOYHO
3aKkoHOM. BBaxaemo, Lo B AAHOMY acnekTi LeHTpanbHUM NUTaHHAM, Lo noTpebye oKpemMoro JOCHIOKEHHS, €
Y3rOXKEHHS KOMMETEHLIT MiXX MiCLLEBOIO Ta LIeHTparbHOK BNaoko o4O NPaBoOBOro Bpery ftoBaHHA NO4aTKOBUX
NpaBoOBiIAHOCKH, BU3HAYEHHS (3 TOYKM 30py KOHCTUTYLIT YKpaiHM) NOBHOBaXXeHb Opra HiB MiCLLeBOro
CaMOBpPsilyBaHHsI 3i BCTAHOBIEHHS MiCLIEBMX NofaTKiB Ta 300piB.

MNMpobnemam BCTAHOBMEHHSA MiCLEBUX NoAaTKiB Ta 360piB Npuainsanu yeary Taki ykpaiHCbKi Ta 3apybikHi BYeHI, SK
[0.B. Bitvubkui, I.1. BabiH, A.B. Bpusranin, P.O. Maepuntok, '.A. Fagxues, A.H. KosupiH, M.M. Ky 4yepsieHko, C.I".
Menense, A.A. NMununenxko, T. CTaHKyC Ta iHLLI.

MeToto cTaTTi € 3’dcyBaHHA 0COBMMBOCTEN 3MICTY MPUHLIMNY BCTAHOBMEHHS MOAATKIB i 300piB BUKMIOY HO 3aKOHOM
Ta 3aranbHa XxapaKTepucTnka KOHCTUTYLINHNX 3acad MiCLeBOro onogaTKkyBaHHs B YKpaiHi. Y cydacHi nogaTkoBin
cucTeMi YKpaiHM OCHOBOMOMOXHMM NPUHLMNOM NOAATKOBOrO Npasa € NPMHLMN BCTAHOBMEHHS noaatkis i 36opis
«BUKITFOYHO 3aKkoHaMu YKkpaiHu». Tak, 3rigHo 3 KoHcTuTyLuieto YkpaiHm noga Tok He Moxe OyTu BCTaHOBMNEHWN,
3MiHeHUn abo BigMiIHHUI iHaKLWe SK 3akoHOM 1. AK Hacnigok, NogaTku, WO CnadvyTbCsl HE HA OCHOBI 3aKOHY, He
MO>XYTb BBaXXaTUCH «BCTAHOBNEHVMM 3aKOHOMY.

MpuHUMN BCTAHOBMNEHHSA NoAaTKiB i 300piB BUKMHOYHO 3aKOHOM MOMArae B iMnepaTuBHIA KOHCTUTYLINHIN BUMOS3I,
Bi4MNOBIAHO 0 AKOi MogaTku i 36opwu, Oyayum hopmoto 0bMeXeHHs NpaBa NPMBATHOI BNACHOCTI, MOBUHHI
BCTaHOBIIOBATUCH BUHATKOBO 3akoHaMun2. OnogaTkoBYBaHHS, Ik 0OMeEXeHHS KOHCTUTYLIMHOMO npasa BracHOCTI,
3aKOHHO PIBHO HACTINbKW, HACKINbKN Lie BCTAHOBIEHO 3aKOHOM. Byab-sKuin BUHATOK NOBUHEH BYTU 3aCHOBaHWN
TiNbKW y 3B’A3KY i3 NpasunoM. Mpasuno X y LboMy BUNaAKy - HeAOTOPKaHHICTb BNACHOCTI3.

Taknum YMHOM, TifbKM Yepe3 NPUMHATTS BiANOBIAHOIO 3aKOHY MOXHa 3060B’a3aTu NnaTHWKa nofaTkiB nepe
paxoByBaTV YaCTVMHY CBOro AoXoAy (ManHa) y ny6nidHi ooHAM rPOLLIOBMX KOLUTIB, HE MOPYLLYOYN MPpU LbOMY
KOHCTUTYLIMHUX rapaHTii HeAOTOPKAHHOCTI MpaBa NpyBaTHOI BNACHOCTI4.

© I1.B. Bakaptok, A.M. Xyank 2018 Yaconuc KniBcbkoro yHiBepcuteTy npasa * 2018/2

BcTaHoBneHHst nogatkie 3akoHOM, TOGTO aKTOM BULLLOT FOPUAMYHOI CUIK, MA€E BaXXNMBE MPaKTUYHE 3HA YEHHS,
3yMOBJIEHE TUM, LLIO NOAATKOBE NpaBo, sK BiAOMO, XO4 i He peryntoe BigHOCWUH BACHOCTI, KOro npeg MeToMm €
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nepepo3noainbHi cycninbHi BigHOCUHM Y cdepi nybnidHMX diHaHCiB, - MpoTe Ui CycninbHi BigHOCUHM 6e3nocepeaHbo
noB’A3aHi 3 BiJHOCMHAMM BIIACHOCTI, @ TOMY € 0COBMMBO YyTIIMBUMMW, PE3OHAHCHUMM B CYC NinbCTBIb.

KOHCTUTYLIMHMIA NPMHLMN BCTAHOBMEHHSA NoAaTKIB BUKIIOYHO 3aKOHOM nepeabayae perynioBaHHSA NogaTKoBMX
BiJHOCWH fKLLIe 3aKOHOM, LLIO caMO No cobi BMKMOYaE NPUAHATTS KOHKPETU3YoUMX (PO3BMBALD YKX) iX 3MICT
nig3akoHHMX HOpMaTUBHO-NpaBoBuKx akTiB6. 3 uboro npmsody C.IM. MNenenses 3ayBaxye, WO «Came 3aKkoHo4aBYa
OCHOBa NoAaTKiB, L0 BUKITHOYAE MOXIMBICTb HEOAHO3HAYHOTO TIyMaYeHHs TUX abo iHLWMX NONOXeHb, CTBOPIOE
HeoOXigHi YMOBM NS peanbHOro 3axmcTy nNpae NiaTHUKIB nogaTkiB. TOMY NMOHAT TAM «NOAATKOBE 3aKOHO4ABCTBOY
NOBWHHI OXONSOBATUCS TiNbKM 3aKOHW, @ TakoX piLleHHsI MiCLIeBUX OpraHiB Bnagu, ski BuaaHi Ha nigcrasi
KoHctuTyuiin 7. Came Taka npakTuka icHye B 6araTtbox 3apybixkHMX KpaiHax, Ae HaBiTb HE MOPYLUYETLCS NMUTAHHS
npo Te, siKi HOPMaTMBHO-MPAaBOBI aKTK, LLIO PEryNioTb ONO4ATKOBYBaHHS,

BKITHOYAOTLCS B MOHATTSA «MNOLATKOBE 3aKOHOA4ABCTBOY», @ HA KOHCTUTYLLIMHOMY PiBHi 3akpinneHo, o Bci 6e3
BUHATKY NMUTaHHSA ONo4aTKOBYBAHHS BUPILLYIOTHCS TiflbKM Ha PiBHI 3aKOHIB. 3MIiCT NpUHLIMNY BCTaHOBMNEHHSA NoaaTkiB
i 300piB BUKIIOYHO 3aKOHOM HE BapTO TaKOX 3BOAMTM Nvwe Ao NnpobnemMu BCTaHOBIEHHS NogaTkiB i 300piB aktamm
NpeAcTaBHMLBbKMX OpraHiB Bnagu. 3 no3uuii KOHCTUTYLN HO 3HAYMMUX Linen Ta BignoBigHO Ao CT. CT. 6, 67, 92
KoHcTuTyuii YkpaiHn HagaHHS 3akoHO4aB4YOMY OpraHy npasa BCTaHOBIOBATM NoAaTky i 360pu 03HaYae Takox i
BCTaHOBIEHHS 10ro o6oB’A3Ky caMOCTiiHO peanidy BaTu AaHe npaBo. KoHcTuTyuis Ykpaitv He aae nigctas ons
BMCHOBKY MpO T€, LLIO NoAaToK Moxe OyTu BCTa HOBMEHMI akTOM OpraHy BMKOHaBYOI BNaam (y TOMY YMCIi HA OCHOBI
AerneroBaHux noBHoBaxkeHb). BoHa obme

XKy€ npsiMe i HenpsiMe JeneryBaHHs NOBHOBaXKeHb 3i BCTAHOBMEHHS noaatkiB. [leneryBaHHs ypsify NOBHOBA KeHb
LLIOJ10 BCTAHOBIIEHHIO iICTOTHUX €MEMEHTIB No4AaTKOBMX 3000B’A3aHb He BiAMNOBIAAE KOHCTUTYLIAHO 3aKpinieHoMy
pO3MeXyBaHHIO MOBHOBAaXEHb MiXX OpraHamMu 3aKoHOAaBYOI i BUKOHaBYOi BNaan8. BCTaHOBMEH HA ICTOTHMX
enemeHTiB nogatky KabiHeTtom MiHicTpiB YKpaiHu nopyLyBano 6 KOHCTUTYLINHWIA NPUHLMN BU3HAYEHOCTi
noaaTKoBOro 3060B’A3aHHS (KU BUMMMBAE i3 KOHCTUTYLIMHOMO NPUHLMNY BEPXOBEHCTBA nNpasa)9. AKLLO X ICTOTHI
enemeHTV nogaTky i/abo 36opy BU3HAYaTUMYThCSA BUKOHABYOK BMaAo, TO 3aBXaW iCHYe Hebeaneka NnopyLueHHs
NMPVHLMMNY BU3HAYEHOCTI NoaTKOBUX 3060B’A3aHb, OCKINbKM Li 3060B’A3aHHA MOXYTb OYTU 3MiHEHI B ripLumin ons
nnaTtHuKa nogatkie Gik y cnpoLeHoMy nopsaky. ToMy npaBoTBOpUi

NMOBHOBAaXXEHHS BUKOHaBYMX OpraHiB BNaau B cpepi NpaBoBOro perynoBaHHA NOAATKOBUX BIGHOCWH Nignsra oTb
BCEOCS)KHOMY OOMEXeEHHH0. Lle cTocyeTbCsa TakoX BCTAHOBMNEHHS NOAATKOBKX Ninbr i nepesar. 3apybikHa
KOHCTUTYLiMHa NpakTuKa 3Hae Ymmarno npuknagis cneliansHOro BCTAHOBMEHHS 3a60POH Ha AerneryBaHHs
NMOBHOBaXeHb 3i BCTaHOBNeHHsA nogaTkis10.

KOHCTUTYLiHWMIA NpUHLMN BCTAHOBINEHHS NOAATKIB i 360piB BUKITOYHO 3aKOHOM nepenbavae, Lo npu BBeAEHHI
nogarkie abo BCTaHOBMNEHHI 060B’s1I3KOBUX NaTEXiB MOBUHHI AOTPUMYBATUCS KOHCTUTYLIMHOT BUMOTY 0
3aKOHO4ABYOro peryntioBaHHs Byab-aknx diHaHCOBMX 0BTSXKeHb | 4O 0OMexeHb npaB Ta cBoboa rpoMazasH (4. 1 cT.
64, c1. 67 KoHcTuTyuil Ykpainn). BiH, ogHak, He obmexyeTbCcst BUMOraMmum 4o NpaBoBOi POPMM akTa, L0 BCTAHOBIIOE
Tomn abo iHWKM nogaTok abo 060B’A3KOBMIN NNATIX, | A0 NPOLEAYPU NOro NPUIA HATTS. 3MICT LIbOro akTa TakoX
NMOBWHEH BigNoBiAaT! NeBHUM BUMOram. 3aKOHHO BCTAHOBIIEHUM MOXE BBa XXaTUCS NOAATOK, LLIO MAE eKOHOMIYHUI
3MicT i nigctaBy. EKOHOMIYHOI NiACTaBOK NOAATKY HE MOXE CIyry BaTu MOPOXHSA CKapOHULSA, BrooKeTHUI AediuuT,
«KanoorigHuWi ctany Tiei abo iHWOoI ranysi HauioHaneHoi

ekoHoMiku. MoTpeba gepxaBu y hiHAHCOBUX pecypcax Yy NpuHUMMi He Moxe ByTn 3agoBoreHa noHicTio. OgHak
OfHa TiNbKK 1 HAABHICTb HE MOXE BBaXKaTUCSA JOCTATHBLOK MiACTAaBOK AN hickanbHUX BUNYYEHb. TOMY HE MOXEe
BBa)aTWUCsl 3aKOHHO BCTAHOBIIEHMM NMogaTok abo 060B’A3KOBMI NNaTiX, O He BiAMNOBIAAE KOH CTUTYLIAHUM
NPVHLMNAM i OCHOBHMM Hayanam 3aKOHO4ABCTBa MPO NMoAaTky i 300pu - 30Kkpema NPUHLUMUNY BU3HAYEHOCTI
noaaTKoBOro 3060B’A3aHHs. Tak, 3a 3MicToM CT. 67 KoHCTUTYyLii YKpaiHn B cMCTEMHOMY 3B’s3Ky 3 ii CT. CT. 1, 24, 64,
B YKpaiHi, IK NpaBoOBii AepXaBi, 3aKOHM NPO nogaTtku i 360py NOBUHHI MICTUTK YiTKi 1 3p03yMini Hopmu. TobTo,
BepxoBHa Paga Ykpainu, Buxoasuu 3i amicty KoHCTUTYLii YkpaiHu, 3 MeTo peani 3auii KOHCTUTYLIMHOrO 060B’A3Ky
rpoMagsH nNnaTUTU 3aKOHHO BCTAHOBIEHI nofaTku i 30opy noBunHHa 3abe3

nevysaTu, WwWob Bumoru NogaTkoBoro kogekcy YkpaiHu 6ynm 4itTko BU3HaYeHMU, TOOTO KOHKPETHUMMU i 3pO3Y
MinUMW. JlaHnin KOHCTUTYLINHWIA NPUHLMN LWe iHKOMW Ha3MBaKTb KOHCTUTYLINHO-MPaBOBUM 3aCTEPEXEHHSM.
3a3HauMMOo TakoxX, L0 MPUHLMM BCTAHOBINEHHS NOAATKIB i 300piB BUKIOYHO 3aKOHOM nepeabavae Takox BUMOTY
npo HeobXigHICTb HAasABHOCTI B 3akoHi Npo nogatok (MogaTtkoBomy Kogekci YkpaiHu) ycix enemeHTiB onogaTkyBaHHS.
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Y 3B’A3Ky 3 LM BCTAHOBIIEHNM 3aKOHOM NOAATOK BBAXXaETbCs NLLEe B TOMY BUMaKy, sIKLLO BiH BignoBigae
3aranbHOMPaBOBMM Havanam akrta 3akoHo4aBCTBa MPOo noAaTku i 360pu, NPUNHATUN | BBEAEHUI Y fit0 Y
BCTaHOBIIEHOMY MOPSAKY | BU3HAYae iCTOTHI eneMeHTun nogatky. [py ubomy ocobnumsa porb NpUAiIns eTbes
IHCTUTYTY eNeMeHTIB ONoAaTKyBaHHSI, OCKINTbKM NOAATOK i 30ip MOXXHa BBaXkaTl 3aKOHHO BCTAHOBMIEHUM

TiMbKV B TOMY BMNAAKY, SKLLO 3aKOHOM 3adpikcoBaHi iCTOTHI eneMeHTV NoAaaTkoBoro 306o08’a3aHHsa11. Omxe, 3aMicT
KOHCTUTYLIMHOTO NOHATTS «BCTAHOBIEHWI 3aKOHOM» € AOBOSi CKNAgHUM | MOEOHYE Liny HU3KY KpUTEPIiB, LLO
BM3HAYalOTb 3aKOHHICTb BCTAHOBMEHHSA NoAaTKiB. Tak, y po3yMiHHi CT. 67 KoHCTUTyUiT

YKkpaiHu, BcTaHOBUTY nogaTtok abo 36ip - He 03Havyae AaTv MoMy TifnbKW Ha3By (HanMMeHyBaTK Oro), Heobxia HO
BU3HAYMTU B 3aKOHI iCTOTHI eNeMeHTM NoAaTKoBOro 3060B’'si3aHHs. TO6TO, BCTAHOBNEHHS noaaTtky abo 36opy
BUKITHOYHO 3aKOHOM O3HA4ae, L0 BCTAHOBUTM NOAATOK i 36ip MOXKHA TifbKM 3aKOHOM i TiNlbKU LUMISAXOM NPSIMOro
nepepaxyBaHHs B HbOMY BCiX 0O0OB’A3KOBMX eNeMeHTIB nogaTKy. TifbKK CYKYMHICTb iCTOTHUX efnle MEHTIB
noaaTkoBOro 3060B’A3aHHs1 BCTAHOBIMOE 0O0B’A30K NnaTHMKa nodatkis 3i cnnaty nogatky. 3a BigcyT HOCTi xova 6
O[HOTO i3 ICTOTHUX (0BOB’A3KOBMX) €NeMeHTIB ONoA4aTKyBaHHs (SKLLO 3aKOHOA4aBeLb i3 IKOICb MPUYMHUN He
BCTaHOBMB Ta/abo He BM3Ha4MB xo4a 6 oauH 3 HMX), NOAATOK HE MOXe BBaXXaTUCs 3aKOHHO BCTa HOBMAEHUM. Y Ui
cuTyauii B OKpeMmnx Bunagkax nnaTtHUK nogaTkiB Mae BCi 3aKOHHI NiACTaBM He crnadyBaTu

nogaTtok, a B pagi BUNagkiB cnnadyyBaTtn NnogaTok HanbinbLw BurigHum gnsa cebe cnocobom. NMogaTok MoxHa
po3rnsaaTy Ik yCTAHOBMEHUI HAaNEXHUM YMHOM, SIKLLIO CTPYKTYpa MOro puanYHOro CKnaay € NOBHOLHHOM.
IHWMK crnoBamu, BCTAHOBMEHHS iCTOTHMX E€MEMEHTIB NOAATKY - Lie BUHATKOBA KOM METEeHUist 3akoHoaaBsus. Lle,
no-nepe, nepeabayae, BU3HAYEHHS BCIX iCTOTHUX €NEMEHTIB NogaTKy caMe B 3aKOHi: BignosigHo Ao n. 7.1. ct1. 7
MopaTkoBOro KoAekcy YKpaiHu nogaTok i 36ip MoXe BBaXKaTUCs BCTAHOB NIEHUM NULLE B TOMY BUMAAKY, KON
BCTaHOBIEHI BCi ICTOTHI eneMeHTV onogaTtkyBaHHSA: NaTHUKX NogaTKy, 06’ eKT onogaTKkyBaHHs, 6asa
onogaTtkyBaHHS, CTaBka nogatky, Nnopsgok ob4McneHHsa nogatky, NogaTkoBUIM Nepios, CTPOK Ta MOPSAAOK cnnatu
nogaTky, CTPOK Ta NOPSAOK NOAAHHS 3BITHOCTI MPO OBYUCIEHHs | cnnaTy

nogatky12. Okpim Toro, 3rigHo 3 n. 7.3 cT. 7 lNogaTkoBoro kogekcy Ykpainu, Oyab-siki NUTaHHS Wwoao onoaat
KyBaHHS peryniotoTbcs MNogaTkoBUM KOOEKCOM YKPaiHU i He MOXYTb BCTaHOBMOBATUCS abo 3MiHIOBaTUCS iHLIMMU
3aKoHamMK YKpaiHuW, KpiM 3aKOHIB, LLIO MiCTSATb BUKITHOYHO MOMOXEHHS LWOAO BHECEHHSA 3MiH 40 MogaT KOBOro kogekcy
YkpaiHn Ta/abo NonoXeHHs!, siki BCTAHOBMNIOITL BiAMOBIAANbHICT 3a NOPYLUEHHS HOPM NOAaTKOBOrO
3aKoHOOaBCTBA.

MopaTkoBUIA KOAEKC YKpaiHWM 3MyLLYE 3aKOHOA4aBLSI BUKOHYBaTU HOPMMU, LLO GiKCYOTb Nnepenik 060B’si3 KOBUX
enemeHTIiB onogaTtkyBaHHs. To6To Bcsa cuctema NogaTkoBoro Kofgekcy Ykpainvm nobygoBaHa Ha OCHOBI
BUKOPUCTaHHSA KOHCTPYKLIT efleMeHTIB 0nogaTKOBYBaHHS, BIANOBIAHO OO AKOI NO4ATOK BBAXKAETHCS BCTAHOB NIEHUM
nvwe y BMnagky, sakwo B NogaTtkoBoMy Kodekci YkpaiHM BU3HaYeHi BCi 060B’I3KOBI eNeMeHTM onofaT KOBYBaHHSA
LUAISAXOM NPSIMOTO iX nepepaxyBaHHs. MNo-gpyre, KOXHWI i3 3a3Ha4YeHNX enemMeHTiB NogaTKy NoBu HeH ByTn
BCTAHOBMNEHUIN HaNeXHUM YmHoM. [MigBuLLeHi BUMOrv npea’siBnstoTbea 4o 06’ekTa onoaaTkyBaHHS, 3 SKMM 3B’A3aHe
BUHMKHEHHS 000B’A3KyY LLIOAO cniaTy nogaTtky, i N04aTKoBOI CTaBKK, WO BU3HAYae BENVYNHY NO4ATKOBOro
BigpaxyBaHHs. [MogaTtok NOBUHEH MaTu CaMOCTINHUI 06’ eKT onodaTKyBaHHS, KU cnig cdoopmy

NoBaTU ACHO M HefBO3HAaYHO. BuaineHHs 060B’A3KOBUX eneMeHTiB ONOA4AaTKYBaHHS | 3aKPIMMeHHs iX Y 3aKOHi
06yMOBEHO 0COBMMBOIO BaXXMNMBICTHO BIGHOCUH Y cbepi onoaaTKyBaHHS, OCKIiNbKM BOHW 3adinatoTb MaTepianbHi (a
B OKpeMMX BUMa Kax - i 0cCoBUCTI) iHTepecu nnaTHUKIB nogaTkiB. KoxeH eneMeHT nogaTky Mae camocCTiliHe
IOpUONYHE 3HAYEH Hs, Bidirpae NeBHY i 4OCUTb BaXMBY posb AN 3abe3neveHHs MOXIMBOCTI CnnaTn nogaTky, a
TaKoX Hece KOHKPETHY (OYHKLLiK0, OCKINTbKMN HACMILKOM HEHAMNEXHOro BU3HAYEHHS SKOro-Hebyapb i3 enemeHTiB
onogaTtky BaHHSA MOXEe CTaTW He TifbKM KOHMIKTHICTb CUTYaLil, a i MOXIMBICTb HEBUKOHAHHA 060B’A3KY LLOAO
cnnaTu noaaTKiB Ha LinkKoM 3akoHHUX niactaBax13.

BaxnnBnum acnekTomM KOHCTUTYLLIMHOrO peryntoBaHHA onodaTkyBaHHA B YKpaiHi € NMTaHHA MiCLLeBMX NOAaTKiB Ta
360piB. Tak, CTOCOBHO TepuTopiarnibHNUX rpOMaz/opraHiB MiCLLEEBOTO CaMOBPSAAYBaAHHSI KOHCTUTY LiiHE MOSOXEHHS
LLIOAO BCTAHOBIIEHHS CUCTEMW OnoAaTKyBaHHS, MOA4ATKIB i 300piB BUKMOYHO 3aKOHaMK YkpaiHM14 mae geLo iHwnm
IOPUANYHWIA 3MICT (HiXK LLIOAO BCTAHOBMEHHSA 3aranbHogepaBHux nogaTkiB). Tak, B OCHOBHOMY 3aKoHi
NigKPECNIOETLCS, LLIO BCTAHOBMNEHHS noaaTkiB i 300piB opraHamu MiCLLEBOro camoBpsily BaHHS MOBUHHO
3gincHioBaTmca BignosigHo Ao KoHcTuTyuil YKpaiHu, ska Mmae npamy Aito, i BUMOr nogaTko BOro 3aKOHOL4ABCTBA, SKi
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BCTaHoBMeHi B [NogaTkoBomy Koaekci YkpaiHu. Micuesi nogatku i 36opu, sk Bunnm Bae 3i CT. CT. 67, 92, 143
KoHcTuTyUii YKkpaiHu, MOXYTb BBaXXaTUCSl BCTAHOBNEHNMU «Bi4MOBIAHO 4O 3aKO

Hy» 15, AKLLO BOHW BCTAHOBIEHI TepMTOpianbHO rpoOMagoto cena, cenvia, micta 6esnocepeaHbo abo vyepes
YTBOPEHI HAMMW OpraHn MiCLLEBOro CaMOBpsiAyBaHHs 3rigHo 3 ycima BMMoramu NogaTkoBoro Kogekcy YKpaiHu.
OpfHieto i3 TakMx BUMOT € MPUHLMM, BIAMOBIAHO A0 SIKOro nepenik MicLeBrx noaaTkiB i 3060piB, ski MOXYTb
BCTAHOBMIOBATUCH TepuUTOpiaribHMMU rpoMagamu/opraHaMmy MiCLLIEBOTO CaMOBPSAAYBaHHSA, HOCUTb BUYMEPNHNIA
xapakrtep.

Y 3apyBibkHiN NpakTULi BUKOPUCTOBYETLCA aHaMNOrYHUIA NiAXia 40 NPaBOBOrO PErynoBaHHS MMTaHb YCTaHOBMEHHS
MicLieBMx nogaTkis i 30opiB. Tak, y CLUA B po3nopsimkeHHi opraHiB MicLLeBOro camoBpsilyBaH Hsi nepebysae 6e3niy
MicueBmMx nogatkie. TakMum YMHOM, MyHiLMnanbHa BNaga Mae npaso BMOMpaTh i BBOAWUTK B Aito Ti nogaTku, ki, Ha
IXHIO oyMKy, 6yayTb 6inbLUO MipOK BiANOBIAATU NPUHLMNAM CNpaBeaIMBOCTI Ta CNiIBPO3MIpHOCTI. Arne cami opraHu
MiCLIeBOro caMoBpsiAyBaHHS He MOXYTb YCTAHOBMOBaTW BNAcCHi NoAaTku.

BoHu Bnpasi Tinbkn BUOMpaTH i3 3anponoHOBaHOro LUTATOM Nepeniky MicLleBMX NogaTkiB, MpUYOMy CTaBKM LiMX
noJaTkiB He NMOBUHHI NepeBMLLYBaTIN 3aKPiNieHMX WTaTtomM Mex. Y €Bponeichbkin XapTii MicLeBoro
camoBpsilyBaHHS 3a3HavaeTbes: «1puHaiMHi YacTuHa (PiHaHCOBKX pPeCcypciB OpraHiB MiCLLEBOro caMoBpPSAAYyBaHHS
hOopMyETLCS 3a paxyHOK MiCLieBMX NodaTkiB Ta 360piB, PO3MIp SKMX BOHW MaloTb NOBHOBAXEHHS BCTAHOBMOBATY B
Mexax 3akoHy»16. HeobxigHo 3BepHyTu yBary Ha Te, wo Yaconuc Kuiscbkoro yHiBepcuteTy npasa « 2018/2 115

npo NpaBo OpraHiB MiCLLEBOro CaMoBpsAAYyBaHHS LLIOAO CAMOCTIMHOMO BCTAHOBMEHHS NOAATKIB i 300piB He naeTbes,
BOHW BMNpaBi BCTAHOBMOBATU TiNbKM CTaBKX MiCLeBUX nogaTkiB i 36opiB. B YkpaiHi 3rigHo 3i cT. cT. 92, 143
KoHctuTyuii Ykpainu Ta cT. 10 MNogaTkoBoro kogekcy YkpaiHvu KOM NeTeHLis opraHiB MiCLLEeBOro camoBpsiAyBaHHA B
cepi onogaTkyBaHHs obMexxeHa 3aKOHOA4ABYMM BU3HAYEH HAM Nepeniky MicLueBux noaatkis i 360piB.
TepuTopianbHi rpomagm Ta opraHn MicLLEBOro caMoBpsAyBaHHS BNpasi BCTAHOBMOBATY NogaTku i 36opu nuile B
pamKkax Toro nepeniky micueBux nogaTkis Ta 36opie17. Mic ueBi nogatku i 36opu, He nepeabayeHi gir4mMm
MooaTKOBUM KOOEKCOM YKpaiHM, HE MOXYTb BBa)XaTUCS BCTA HOBMEHUMW OpraHaMy MiCLLEBOro CamoBpsiayBaHHSA Hi
«CaMOCTINHOY, Hi AKMM-Hebyapb iHWNM YMHOM. TO6TO 3i

CT. CT. 7, 67, 92, 143 KoHcTuTyLUiT YKpaiHm BUNNnBae, Lo peryntioBaHHsS 3akoHaMn YKpaiHu MicueBux noaatkis i
360piB HOCUTb PaMKOBWIA XapaKkTep - pamMkv KOMneTeHLii NpeACcTaBHULLKUX OpraHiB MiCLLEeBOro camoBpsigy BaHHS B
cdepi onogaTKyBaHHS 0OMeEXeHi Takumu gisimu, ik BUOIp i3 BCTAHOBNEHOMO Ha 3aranbHOAEePXXaBHOMY PiBHi
nepeniky MicueBux nogaTkis i 36opiB, KOHKPETHOro nogaTtky abo 36opy, po3pobka, KOHKPeTM3aLis Ta HaNOBHEHHS
OPUONYHUM 3MICTOM eneMeHTiB 06paHoro MicLeBoro nogaTky 4m 36opy, BusHavyeHux cT. 7 NogaTkoBOro kogekcy
Ykpainu.

HeobxigHO 3a3Ha4MTK, O BUKOPUCTAHHSA KOHCTUTYLIIHO BCTAHOBIEHOI rapaHTii TeputopianbHUMK rpo Magamm Ta
X opraHamMu BCTaHOBMOBATU MiCLEBI NoAaTKM i 300py MOXIIMBO TifbKKU 3 ypaxyBaHHSIM OCHOBHMX NpaB Ta cBo6o
NOAVHN | rpOMasiHUHA, 3aKpinneHux y cT. cT. 41, 42 KoHcTuTyuii YKpaiHu, a TakoX KOHCTU TYLINHOTO NMOMOXEHHS,
sIKe BU3HA4aE couianbHy CnpsiMOBaHICTb EKOHOMIKM YKpaiHu; piBHICTb BCiX Cy6’eKkTiB NnpaBa BNacHOCTI nepes
3aKOHOM. Buxoasaum 3 HeobXigHOCTI 4OCATHEHHA PIBHOBAM Midk 3a3Ha4€HUMWN KOHCTU TYLINHUMU LLiIHHOCTAMMW,
nogaTtkoBa noniTvka nparHe Ao YHidikauii nogaTkoBux BunyyYeHb. Came Ui MeTi CRyXuUTb Takui 3aranbHui
NPVHLMN ONOAAaTKOBYBAHHS, SIK BUYEPMHUIA 32 CBOIM XapakTepoM neperik Micue BUX nogatkis i 360piB, L0 MOXYTb
BCTaAHOBIMIOBATMCS OpraHamMmu MiCLLEBOrO CaMOBPSAAYBaHHS.

BcTaHoBneHHs micueBux «nogaTkiB Ta 360piB BIAMOBIAHO 4O 3aKOHY» O3HAYae, L0 B 3aKOHI MOBUHHI ByTK
BCTaHOBIEHi OCHOBU CrpaBnsiHHS (Cy6’ekT, 06’eKT, MexXi CTaBOK) MoAaTKiB, 8 opraHam MiCLLeBOro caMo BpsifyBaHHS
MOXe HanexaTtu, Hanpuknag, NpaBo Ha BCTAHOBMEHHS iX CTABOK Yy MeXax, BU3HaYeHUX 3aKOHOM.

Y cdepi MicLLeBOro onogatkyBaHHA Ha 0cobnNmMBY yBary 3acinyroBytoTb TAKOX NOMOXEHHS CT. CT. 74, 143 KoHc
TUTYLiT YKpaiHW, siki NO CyTi BCTAHOBMOIOTL CYTTEBI BiAMIHHOCTI Y NOPSIAKY NPUMAHATTS PilLEHHS LWo4o BCTa
HOBIEHHS 3aranbHOOEpP)KaBHMX Ta MICLIEBMX MOAATKIB. Tak, CTOCOBHO AepXaBHUX piHaHCIB Aie 3abopoHa Ha
BMKOPUCTaHHS apceHany iHCTpyMeHTIB 6e3nocepenHboi (MpsmMoi) AemokparTii (iCHYye npsiMa KOHCTUTYLiNHa
3abopoHa BMHECEHHS 3aKOHOMPOEKTIB, LLO CTOCYHOTLCS 3aranbHOAEPXKAaBHUX NOAATKIB Ta IX NPUAHATTSA Ha
BCeyKpaiHCbkoMy pedbepeHnaymi)18.
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LLlo x cTocyeTbCsa MicLeBUX NogaTKiB i 300piB, TO BOHM MOXYTb OyTM BCTAHOBMEHI LUNSXOM MPOBEAEHHST MiCLLEEBOIO
pedepeHaymy BignosiaHo 0o 3akoHy. Ctatta 143 KoHcTuTyuil YkpaiHu 3akpinuna npaBo TEpUTO pianbHOT rpoMaan
be3nocepenHbo abo Yepes YTBOPEHi HEKD opraHy MiCLLEEBOrO CaMOBPSiAYyBaHHS BCTAHOBIIO BaTW MiCLEBi NoAaTKu i
360pw BignoBigHO A0 3akoHy. Popmamu Be3nocepeHbOI 4eMOKpaTil, Yepes ski Hapog B LiNomy i TepuTopiansHa
rpomaga 3okpemMa MoXyTb 6e3nocepegHbO BUCIOBUTU CBOK BOSTKO CTOCOBHO TOTO YU iHLIOrO NMUTAHHS BigNoOBiAHO
[o cT. 69 KoHctuTyuii Ykpainn, € pedepeHayMm, 3aranbHi 36opu rpomagsH Ta iHwe19. Bigtak, micuesi
pecepeHaymmn MoxyTb OyTU NPOBEAEHI WOoA0 akTiB CyH’eKTiB MiCLIEBOro caMOBpsiAy BaHHS 3 MMTaHb BCTAHOBIEHHS
MicueBMX nogdaTkie Ta 36opiB BigNOBIAHO A0 3akOHY. TO6TO, iICHYE KOHCTUTY

LinHa 3abopoHa BUHECEHHS 3aKOHOMPOEKTIB, LLO CTOCYIOTLCS 3aranbHOAEepXaBHUX NOAATKIB Ta iX MPUAHATTS Ha
BCeyKpaiHCbKOMY pedbepeHayMmi, a Ha MiCLLeBOMY PiBHI MOXXHa BUPILLYBaT! MMTaHHS NPO BCTAHOBMEHHSA MiCLEBMX
nofaTkis i 300piB BiANOBIAHO 40 3akOHyY. Are HeobXiQHO 3a3HaunTU, LWO Lie CTOCYETLCS NULLEe noaaT KiB Ta 360pi.,
BCTAHOBMNEHMX 3aKOHOM. MMPURHATTS pilleHHs Ha MicueBoMy pedepeHayMi NPO BCTAHOBIEHHS MiCLLEBUX NOAATKIB i
300piB HE BCTAHOBMEHMX 3aKOHOM, HE NMOPOKYBaTUMeE KOHCTUTYLINHOIrO 000B’A3Ky 3 iX cnnaTtu, ockinbku ue byae
NPSIMMM NOPYLUEHHsIM CT. 67 KoHCTUTYUii YKpaiHu.

Y 3B’A3Ky 3 MM 0COBNMBOI aKTyanbHOCTi HabyBa€e NUTaAHHSA KOHCTUTYLIAHOI (3 NOrnaay KOHCTUTYLINHO rO NPUHLMNY
LLIOJ0 «BCTAHOBIEHHS NOAATKIB i 360piB BUKIMHOYHO 3aKOHOMY ) LOMYCTUMOCTI CAaMOOMNOAATKY BaHHsI HACENeHHs
MyHiuMnanbHMX yTBopeHb. 3rigHo i3 3akoHoM YkpaiHu «[1po micueBe caMoBpsifyBaHHS B YKpaiHi»
camoonogaTtkyBaHHS - e «dopma 3anyyeHHs Ha 4OOPOBINbHiI OCHOBI 3a pilLeHHsAM 300piB rpoMa AsH 3a MicLeM
NPOXMBaHHSA KOLUTIB HaceneHHs BiAMOBIgHOT TepuTopii AN iHaHCYBaHHS pa3oBUX LifbOBUX 3axosiB
coujiansHo-nobyTosoro xapakrepy»20. Hessaxatoun Ha ue, MNogaTtkoBuin kogeke YkpaiHu He nepenba yae
camoonogaTtkyBaHHs. binblue Toro, 3akpinmoym BUYEpPnHUA Nepenik MicLeBmx nogaTkis Ta 300piB, BiH 4O4ATKOBO
MiCUTb HOpMY, Bi4NOBIOHO 4O SKOT «yCTAHOBMEHHS MiCLLEBUX NogaTkiB Ta 36opiB, He nepeabdayeHmnx

uum Kogekcom, 3abopoHseTbcsa»21. Lia Hopma, no cyTi, BcTaHoBUa 3ab0poHy Ha BUKOPUCTAHHA IHCTPYMEHTIB
camoonogaTtkyBaHHsl. BogHouac, Ha Hally OyMKy, BUAAETLCS HE 30BCiM 0BrpyHTOBaHMM N036aBnsaTy TepuTopianbHi
rpomMazu npasa cCamMoCTiiHO BCTAHOBIIOBATU OKpeMi NOAATKOBI MnaTexi, KO0 BOHM He nepeabaveri nogaTkoBum
3aK0 HOM. AKe Take onodaTtkyBaHHS Y3ro4Ky€eTbCs i3 BONEBUSIBNIEHHAM CaMOro HaceneHHs LWoao HeobXigHOCTI
BBE [EHHS JAaHOro nofaTKy 3 MeTOH BUPILLEHHSA MyHiuunanbHux noTped. BBaxaemo, Lo camoonogaTkyBaHHS No
BMHHO ByTW A03BOMEHe Yepes 3aranbHi 36opy rpomagsH, pedepeHaymm Ta iHwi hopmMu NpsiMoro HapoJoBnaaas.

Omxe, MoxXemo 3pobutn Taki BUcHoBkK. MicueBi nogaTtku i 36opu, sk Bunnmeae 3 KOHCTUTyuii YkpaiHu, MOXyTb
BBa)aTWUCsl BCTAHOBMNEHVMMM «BIAMOBIAHO 4O 3aKOHY», SIKLLO BOHW BCTAHOBIIEHI TEPUTOpPIanbHOK rpo Magot cena,
cenvuwa, micta 6e3nocepeaHb0 abo Yepes yTBOPEHi HUMW OpraHn camoBpsiAyBaHHA BiANOBIAHO 4O BCiX BUMOT
MopaTkoBoro kogekcy YkpaiHn. KoHcTuTyuis YkpaiHu B SIKOCTi MigcTaBM CNpaBrisiHHA MicLieBUX nogaTtkis i 36opis
nepenbavae HeOOXiAHICTb NPUNHATTSA aKTiB 3aranbHOAEPXKABHOIO Ta MiCLLIEBOro PiBHA, JOMYCKAE MOXIUBICTb
NPURHATTSA pilleHb, NOB’A3aHMX 3i BCTAHOBMNEHHSM MiCLeBMX nogaTkiB i 360piB Ha Mic LeBux pedepeHaymax Ta
iHWKX doopmax BGesnocepenHbOi AeMokpaTii Ha Micusix. OcobnmBICTIO KOHCTUTYLiOHaNI3aL,ii NogaTKoBUX
NpaBoOBiIAHOCKH MiCLIEBOrO CaMOBPSAAYBaHHs € Te, Wo KoHcTutyuia Ykpainn nepenba

Yae MOXINMBICTb BCTAHOBIEHHSI MiCLIEBMX NoAaTKiB Cyb’ekTammn MiCLLEeBOro camoBpsiiyBaHHSA Ha OCHOBI 3aKO HiB, ane
BOHM MOXYTb He ByTu BCTAHOBNEHNMY akTamu cyb’exTiB MicL,eBoro camoBpsgyBaHHs. 1 KoHcTutyuis Ykpaiiu
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Bakaptok J1.B., Xyguk A.M. MNpuHUMn BCTaHOBMNEHHA NogaTKiB i 360piB BUKMHOYHO 3aKOHOM Ta KOHCTUTYLiVHI 3acagu
MiCLIeBOro onofaTkyBaHHs B YkpaiHi. CTaTTa npucBsaYeHa BUCBITIIEHHIO OCOBNMBOCTEN 3MICTY NpUHLMNY
BCTaHOBIEHHS NoAaTKiB i 360piB BUKMHOYHO 3aKOHOM Ta KOHCTUTYLIMHMM 3acagam MiCLLEBOrO CaMOBPSIAYBaHHS B
YKpaiHi. ABTOpammn HarosoLwyeTbCs, L0 0COBNMBICTIO KOHCTUTYLIIOHANi3aL,ii NogaTkoBMX NPaBOBIAHOCUH MiCLLEBOIO
CcaMOBpsAYBaHHs € Te, Wo KoHcTuTyuia Ykpaiin nepegbavae MOXIMBICTb BCTAHOBMIEHHS MICLIEBUX NOAATKIB
cyb’ekTamm MiCLLeBOro camoBpsiAyBaHHS Ha OCHOBI 3aKOHIB, ane BOHW MOXYTb He OyTu BCTa HOBMEHUMU akTamu
cy6’ekTiB MiCLLEeBOro caMoBpsiAyBaHHS.
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Bakaptok J1.B., Xyguk A.M. MNpuHLMN yCTaHOBEHNS HAanoros 1 c6opoB UCKITYUTENBHO 3aKOHOM U KOHCTUTY
LIMOHHbIE OCHOBbI MECTHOIO HanoroobrnoxeHus B YkpanHe. CTaTbsl NOCBSILLEHA PACCMOTPEHMIO 0COBEHHOCTEN
COAEPXKaHWSI NPUHLMNA YCTAaHOBMNEHUS HANOroB U COOPOB UCKIOYM TEMbHO 3aKOHOM U KOHCTUTYLIMOHHBIM OCHOBaM
MECTHOro caMoynpasrneHus B YkpanHe. ABTOpamMn OTMEYaeTCsl, YTO 0COOEH HOCTbI0 KOHCTUTYLIMOHANN3aLmm
HarnoroBbIX NPABOOTHOLLEHNI MECTHOTO CamoyrnpaBneHns ABnseTcs To, YTo KOHCTUTyumusa YKpaunHsbl
npegycmaTpvBaeT BO3MOXHOCTb YCTaHOBMEHUSA MECTHbIX HarnoroB cybbekTamy MECTHOIO CaMoynpaBreHns Ha
OCHO B€ 3aKOHOB, HO OHU MOTYT He BbITb YCTAHOBMEHHBLIMIN akTaMy CyOBbEKTOB MECTHOrO CaMoymnpaBIieHNs.
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KntoyeBble cnoea: Hanor, cbop, 3aKOHHO YCTAHOBMEHHbIA, MECTHOE HArNoroobnoXeHne, 3aKkoOHO4ATENBCTBO.
Summary Vakaryuk L., Khudyk A. The principle of establishing taxes and fees solely by law and the constitutional
basis of local taxation in Ukraine.

The article is devoted to highlighting the peculiarities of the content of the principle of establishing taxes and fees
solely by law and the constitutional principles of local self-government in Ukraine. The authors emphasize that the
constitutionality of the tax law relations of local self-government is the fact that the Constitution of Ukraine provides
for the possibility of estab lishing local taxes by local self-government bodies on the basis of laws, but they may not
be established by acts of local self government bodies.

Key words: tax, levy, legally established, local taxation, legislation.
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