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Y 3OATHA BAXNCTUTW CEBE JEMOKPATIA
B YMOBAX BIIHWN?

(HA JOCBIAlI AEPXABHOIO BYAIBHULTBA
M4 YAC POCINCBKOT ArPECIT)

A HOTALJIA . MeToto cTaTTi € 3'ACyBaHHA TEOPETUYHUX | MPaKTUYHMUX acnekTiB (hOpMyBaHHSI LOKTPUHN B OMOBHUYOT
aemokparii B YkpaiHi Ta ii 3acTocyBaHHs y nepiof poCiNcbKoi arpecii, BUsiBNEHHS Npobriem Takoro 3acTocyBaHHs, a
TakoX oopMyIitoBaHHSA NPOMO3ULLN 3 yOOCKOHANEHHS BiAMOBIAHOT MPAKTUKM KOHCTUTYLIMHOT NMPaBOTBOPYOCTI LWOAO

3ab0opoHM NponaraHay ToTaniTapHUX NPaKTUK KOMYHI3My, dpallnamMy, Haum3my 1 pawimnsmy.

BonoBHMuya gemokpaTia BU3Ha4YaeTbCsa Ak NpaBoBe 0OMeXeHHs AeMOoKpaTUYHMX cBOBO 3 METOH i3onsdii
OEMOKPaTUYHMX PEXUMIB Bif 3arpo3u NoBarneHHsi 3akoHHUMK 3acobamu. KoHcTuTyuiiHuin Cya YKpaiHn y pilleHHsX
Big 16 nunHga 2019 p. Ne 9-p/2019 i Big 21 rpygHsa 2021 p. Ne 3-p/2021 ckoperyBaB akci OforiYH1n BEKTOP
KOHCTUTYLIMHOTO Nagy Ha KOPUCTb BOMOBHMYOT AeMOKpaTil (B3ATW ANsi NOPIBHAHHSA MOrO X PiLLEeHHS Bif, 27 rpyaHs
2001 p. Ne 20-pn/2001, cnpasa npo yka3u lNpeangii BepxosHoi Pagun Ykpainu wogo KomnapTii Ykpainuy,
3apeecTpoBaHoi 22 nunHa 1991 p.).

Y ManbyTHboMy, nicns nepemMoru y BiliHi NpoTK arpecopa, 6e3 kKomnnekcHoro pedopMyBaHHsi 6a3oBUX PO3Ainis
OcHoBHoro 3akoHy He 06inTucs. 3okpema, YiTko NoTpibHO I puropin BepyeHko kaHAMAAT PUONYHKX HAYK, OOLIEHT,
OOUEHT kadpepu KOHCTUTYLIMHOIO npasa YKkpaiHu HalioHansHOro opnanyHoro yHiBepcuteTy iMeHi Apocnasa
Mygporo (Xapkis, YkpaiHa) ORCID ID: https://orcid.org/0000-0002-0365-9009 g.v.berchenko@nlu.edu.ua

cchopmyrnoBaT CTaBNEHHS 40 TOTaNTapHUX i4EONOrin i iX nponaraHan: KOMyHi3My, balinamy, Haumamy i, K 3apas
M1 6a4MMO 3 OrnsAy Ha HUHILWHI nogii, — “pawmnamy”. Mig pawm3amMom B ymoBax TPUBAKYOI BifiHW 3 YNEBHEHICTIO
MOXHa PO3yMiTU HOBY ifie OMorito Ta ii ToTaniTapHy NpakTUKy, Ky BTIMOE B XUTTS arpecop.
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3arpoasy, sky Hece “pawuimnam’, He cnig abconTHO NOPIBHIOBATU i3 BXe “ycTaneHuMu Boporamun”, Takumm gk
dalumnam, Haumam i KoMmyHiam. BopoTbba 3 ocTaHHIMK € 60pOTLGOI NPOTU TEMHOIO MUHYOro, 6opoTeba 3
pawwm3mom € 60poTL00t0 32 HopMmarnbHe MabyTHe. [Npu LBOMY B NEPLLIOMY BUMNAZAKy 3arpo3a rae i3 cepeavHn
CyCrinbCTBAa, WO MOXE CTpaXaaTh Ha KONEKTUBHUIN HapuUCKM3M, TOAI 9K Y BUNagky 3 palumM3MoM BUKIVWK ige 330BHI, i
Mae KOHKpEeTHi reorpadivyHO OKpecrieHi Mexi.

K JITOHOBI CJ1OBA : BooBHMYa gemokparTist; 3abopoHa NoniTUYHMX NapTii; TepuTopianbHa LiniCHICTb; palumawm;
KOMYHi3M. KoHLIeNnT BOMOBHNYOT AEMOKpaTIl (TakoX BiJOMOI sk “AeMokparTis, Wo 3gaTHa cebe 3axncTuti’, Him:
wehrhafte, streitbare Demokratie, aHrn.: militant democracy) K. JlboBeHwTanHa 1 i K. MaHranma 2 HuHi Jocutb
MiLHO YBINLLOB y HaykoBuI 06ir3.

K. JlboBeHLUTaNH, BUCTYNMBLUM 3i CBOEID JOKTPUHOK BOMOBHMYOI AEMOKpaTIi, 3anponoHyBaB 036poiTK
OeMoKpaTnyHMi nag y 6opoTbbi 3 Tak 3BaHMM “emotionalism”, 4o sikux BiH BigHOCUB HaUuM3M i 61n3bkKi 4O HbOrO
noniTMYHi Tevii. OCcTaHHi BYEHMIN NPONOHYBAB HE iIMEHYBaTK TUMOBUM CITIOBOM “ifeonoria”, OCKiNbKn AeMOoKpaTUYHI
OOKTPWHM Baxko Byno 3acTocoByBaTh 4O MCUXOMOrii HATOBMY.

BonoBHMuya gemokpaTia BU3Ha4YaeTbea Ak NpaBoBe 0OMeXeHHsA AeMOoKpaTUYHMX CBOBO 3 METOH i3onadii
AEeMOKPaTUYHUX PEXMMIB Bif, 3arpo3u NoBaneHHs 3aKoOHHUMKU 3acobamMu. |oeTbes Npo BCTAHOBIEHHS MaTepianbHUX
obMexeHb Ha MoniTUYHMI Npouec. 3 ToUkM 30py 3acobiB Lie Moxe ByTn 3a6opoHa NOMAITUYHMX NapTIN Ta iHWNX
o6’egHaHb, IHCTUTYT nOCTpaLii, HegoNycKky 4O BMOOPIB Ta AepXaBHOI cnyx6bu, obmexeHHs npasBa nepebyBaHHSA Ha
NneBHUX Nocagax, 0bMeXeHHs oo cBoboan crioBa i MUPHKX 3ibpaHb Yepes NocsiraHHA Ha NEeBHi LLiHHOCTI (sK
npaBuno, Lie caMma AeMOoKpaTisi, CEKYNsipu3m, TepuTopianbHa LiNICHICTb | He3aneXxHicTb Aepxasu), 3abopoHa
BHOCWTW 3MiHW OO KOHCTUTYLiT 3 NeBHUX NUTaHb 4. akTnyHO nicnsa BcTaHoBNeHHA Mix- 1 K Loewenstein, ‘Militant
Democracy and Fundamental Rights’ [1937] 31 (3) American Political Science

Review 417-33; K Loewenstein, ‘Militant Democracy and Fundamental Rights’ [1937] 31 (4) American Political
Science Review 638-58. 2 K Mannheim, Diagnosis of Our Time. Wartime Essays of a Sociologist (Paul, Trench,
Trubner & Company, Limited 1943).

3 A Sajo (ed), Militant Democracy (Issues in Constitutional Law) (Eleven International Publishing 2004); A Sajo,
‘From Militant Democracy to the Preventive State’ (2006) 27 Cardozo Law Review 2255-94; M Thiel (ed), The
‘Militant Democracy’ Principle in Modern Democracies (Routledge 2009); S Tyulkina, Militant Democracy:

Undemocratic political parties and beyond (Routledge 2015); B Rijpkema, Militant Democracy: The Limits of
Democratic Tolerance (Routledge 2018); B Rijpkema (ed), Militant Democracy — Political Science, Law and
Philosophy (Springer 2018); A Kirschner, A Theory of Militant Democracy: The Ethics of Combatting Political
Extremism (Yale University Press 2014); H-G Jaschke, Streitbare Demokratie und innere Sicherheit: Grundlagen,
Praxis und Kritik (Westdt Verl 1991); G Flumann, Streitbare Demokratie in Deutschland und den V ereinigten
Staaten Der staatliche Umgang mit nichtgewalttatigem politischem Extremismus im V ergleich (Springer 2015).

4 C | Accetti, | Zuckerman, ‘What’s Wrong with Militant Democracy?’ [2017] 65 (1S) Political Studies 182-99.

HapPOOHUX KOHCTUTYLLIMHUX CTaHOAPTIB MM MaeMO YHIBepcanbHy CUCTEMY KOHCTUTYLIMHUX LIHHOCTEN, SKi Mae
3axuLLaT BOMOBHMYA A4EMOKPaTisi: BEPXOBEHCTBO NMpaBa, 4eMOKpaTis, NMoAChKi Npaea, fNoAackbKa rigHicTb | ceoboaa.
M ETOK OOCNIOXEHHA € 3'acyBaHHS TEOPETUYHUX | NPAKTUYHUX acnekTiB POpMyBaHHSA AOKTPUHN BOMOBHUYOI
Aemokparii B YKpaiHi Ta il 3acTocyBaHHS y nepiof poCiNCbKoi arpecii, BUsiBNeHHs npobriem Takoro 3acTocyBaHHs, a
TakoX hopMyIitoBaHHA NPOMO3ULN LLOAO BAOCKOHANEHHS BiANOBIAHOT MPAKTUKM KOHCTUTYLIMHOT MPaBOTBOPYOCTI
Lwoao 3abopoHM NponaraHamn ToTaniTapHUX NPaKTUK KOMYHi3My, dpalunmamy, HaumMamy i patlmnsmy.

Micna HiopHb6ep3bknx npoueciB, KOHCTUTYLIOHANICTX oTpumanu e Ginblue JOKTPUHaNbHOro obrpyHTyBaHHA Ans
MO>ITMBOCTI 3aXMCTy Ha HaBULLOMY HOPMAaTMBHOMY PIiBHi 3axumLLiaTi 4eMOoKpaTil Bif WKIAMMBUX ANSA HUX
ineornoriyHmx sasuw,. loctatHbo npuragatu, gk y Konctutyuii Itanii (n. Xl posginy “lMpukiHuesi i nepexigHi
NnonoXeHHs”) Oynu BCTaHOBMNEHI 3a00poHM Ha pecTaBpaLito B byab-sakux hopmax paluMCTCbKOro pexmmy:

3abopoHsieTbCs peopraHisauis B 6yap-skin hopMi po3nyLLeHoi dalmcTcbKoi napTii. HeaBaxatoum Ha cTaTTio 48,
3aKOH BCTaHOBIIOE, He Binblue HiXX Ha M'ATb POKIB 3 MOMEHTY HabpaHHA KOHCTUTYLiE YMHHOCTI, TUMYacoBI
obMexxeHHs npaBa ronocy Ta npasa obvpaTucs Ans KepiBHUKIB, BignosiganbHMX 3a hallMCTChKUA pexmuMm 5.
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MpoTe KOHCTUTYUINHI nonoxeHHs 6ynu 6 mepTBUMK 63 peanbHOro MexaHiamy ix 3acTocyBaHHS. AK 4OBOAUTb
AepXaBHO-MpaBoOBa MpaKkTMKa PO3BUTKY LIMX Ta iHLIMX €BPOMNENCBKMX KpaiH, SKMM LOBENOCS NeperopHyTm
“ToTaniTapHy” CTOPIHKY y CBOIl icTOpIi, YAM cknagHile Ans Hauii 6yB Lel nepioa, TUM Ginblue pagnkansHow byna
peakuis BNagHMX CTPYKTYp Ha Byabski nposiBu nogibHoro Totanitapmamy. Ak 3asHadae . PpaHkeHbepr, 3abopoHa
NONITUYHUX NAPTIN, € HIYUM IHLLMM, SIK aKTOM MNOMITUYHOro NpaBocyaast.

Y ®epepatusHin Pecnybniui HimewunHa (gani — ®PH) go OcHoBHoro 3akoHy (Grundgestz) 6yno imnnemMeHToBaHoO
NOSIOXEHHS LLIOA0 MOXKITMBOCTI BU3HAHHS HEKOHCTUTYLLIMHUMW NONITUYHUX NapTin, SKi NOCAratoTb Ha BiflbHUNA
AeMokpaTnyHmi nag. [is uboro NonoXeHHs OCUTL LWBUAKO NPOSIBMACS HA NpaKTuUL.

KoHcTtutyuininnii cyn ®PH y piweHHi npo 3abopoHy CouianicTnyHoi napTii 1952 p.7 AaB BU3Ha4YeHHsA TepMiHa
“BiNbHWUIA AEMOKpaTUYHUIA Nnag”, WO cTano no CcyTi “HapoaKeHHAM” BOMOBHMYOT AeMOoKpaTil B
KOHCTUTYLiINHONPABOBII NMOLMHI. TaknM YUHOM, KOHCTUTYLINHUM cyaom Bynu cpopmy- 5 Constitution of the Italian
Republic <https://www.senato.it/documenti/repository/istituzione/costituzione_ inglese.pdf> (accessed: 05.12.2022).

6 G Frankenberg, ‘The Learning Sovereign’ in J Nergelius (ed), Constitutionalism: New Challenges: European law
from a Nordic perspective (Martinus Nijhoff Publishers 2008) 17—-39. 7 Bundesverfassungsgericht (1952) Urteil vom
23. Oktober 1952 BVerfGE 2, 1 — SRP-Verbot <https://www.

servat.unibe.ch/dfr/bv002001.html> (accessed: 05.12.2022).

nboBaHi 3acau BOMOBHMYOI AeMoKpaTii, 6e3 NpsAMOoro nocunaHHa Ha camy AOKTPUHY. A ocb y cnpasi Npo 3abopoHy
KomyHictnyHoi napTii HimewunHu y 1956 p., po3suBatoum nonepegHe pileHHsi, PegepanbHUA KOHCTUTYLIMHUIA Cy4,
NpsIMO NOCNaBcs Ha AOKTPUHY BOMOBHMYOI AemokparTii. Cyay goBenocst HaBoamTy Ha BinbLu Hixk 300 cTopiHkax cBoi
aprymeHTu, npoaHarnisyBasLun Npu Lbomy igeororito Mapkcmuamy-JIeHiHiamy, icTopito KOMyHi3My B HiMeu4nHi,
nporpamHi JOKyMeHTn KoMyHIiCTUYHOT napTii, CTPYKTYpY NapTii, NpMHUMAM KepPIBHULTBA Ta NapTiiHy nitepatypy8. Lle
cTano HanbinbLwymM 3a 06CArom B iCTOPIT HIMELBKOTO KOHCTUTYLLIMHOMO Cy4OYMHCTBA PilleHHAMS.

MocTKOMYHICTUYHI kpaiHK CxigHOT €BpOnM TakoX CTanm Ha LWNAX BONOBHUYOT 4eMOKpaTIl, 34iNCHUBLUM MOCTpauito,
3ab60pOHMBLUK TOTaNITapHy KOMYHICTMYHY nponarangy Towo 10. Tak, Hanpuknag, y KoHcTutyuii MonbLyi 3akpinneHo
(cT. 13): MNoniTnyHi NnapTii Ta iHWI opraHi3aLii, nporpamun gkux 6a3yloTbCcsa Ha ToTaniTapHUX meTodax i cnocobax
AiSANbHOCTI HaUM3My, dallnamy i KOMYHI3My, a TakoX Ti, YW MPOrpaMu Yn AisnbHICTb CaHKLIOHYIOTb PacoBy Yn
HaLioHanbHy HEHaBUCTb, 3aCTOCYBaHHS HaCUIbCTBA 3 METOK OTPUMAHHS BMNaAu, Y BNMBAKOTb HA AepXKaBHY
noniTuky abo 3abe3neyytoTb TAEMHULIO BITACHOT CTPYKTYPU UM YneHCcTBa, 3abopoHsTbLeA11.

Moxemo nobaunty, Wwo B 6araTbox NOCTaBTOPUTAPHUX KpaiHax CxigHoi €Bponu BigOyBCA NEBHWIN i4€ONOorivYHUN
3r1am y CycninbHivi CBIiAOMOCTI, @ caMe BMBINbHEHHS Big “ToTanitapHux” kangaHis. [py LbOMY MOS0 OUNA,
He3arnexHui NoniTMKyM HamaraBcs pas i Ha3aBxay No30yTUCS 3amnuULLKIB TUX NOMITUYHUX CUM, SIKi Bynu
OOMiHaHTamMK 3a ToTaniTapHMX YMOB, @ TaKOX He A0MYCTUTU BUHUKHEHHST X aHarnoriB y ManbyTHeomy. Pobunocs
Le, Sk NpaBuso, Yepes 3akpinfieHHs Ha HaMBULLIOMY, KOHCTUTYLLIMHOMY PiBHI OOMeXeHb Ha peanisauito NoMiTUYHNX
npas, sKi y CBOIW CyKyMHOCTi CTAHOBMATb MEXaHi3MN CaMO3axnCTy AeMOoKpaTii, NepeTBOpoYM il Ha BOMOBHUYY
AeMoKparTito.

Y Garatbox BMNagkax KpaiHu, Wo nepexunn TotanitTapHi Yyacu, Hamaranucs He akLeHTyBaTh Ha LibOMY TakK, K Le
Oyno 3pobneHo y MNonbLui, kKonn Bynun YiTKO OKPeCreHi CTUrMaTM30BaHi iAeonoremMu i ixHi NpakTuku. Heasaxkaoum Ha
BiAMOBIAHI BiAMIHHOCTI, pakT 3anuaeTbcsa hakToMm — abcontoTHa BiNbLUICTb EBPOMENCHKNX KpaiH, SKi Nepexnnun
ToTanitapHi yacu, HamaratTbcsa 8 Bundesverfassungsgericht (1956) Urteil vom 17. August 1956 BVerfGE 5, 85 —
KPD-Verbot <https://www.

servat.unibe.ch/dfr/bv005085.htmI> (accessed: 05.12.2022). 9 P Kommers, A Miller, The Constitutional
Jurisprudence of the Federal Republic of Germany (Duke University press 2012) 290. 10 [us. npo cneumdiky
BOMOBHMWYOI AeMOKpaTii B MOCTKOMYHICTU4HUX KpaiHax: J Rak, R Backer (eds), Neomilitant Democracies in
Post-communist Member States of the European Union (Routledge 2022).

11 The Constitution of The Republic of Poland <https://www.sejm.gov.pl/prawo/konst/angielski/konse.htm>
(accessed: 05.12.2022).

He JOonyCTUTU NOBTOPEHHS TaknX NOZil 3a 4 ONOMO roo BCTAHOBMEHHSA 3a60POH Ha CTBOPEHHS IHCTUTYLIN, WO
OyayTb HOCiSIMK igen, siki cynepeyaTb ifeonorii 4eMOKpaTUYHOro po3BuTKy. BonoBHnYa gemokparis i 3axuct
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TepuTopianbHOI LiNiCHOCTI B MpakTULi €EBPONENCHLKOro Ccyay 3 npas NoANHM | No3nuigx BeHewuincbkoi KoMicii
KoHuenuis €sponencebkoro cyay 3 npas noavHu (gani — €CIJ1) woao BigHOCUH MibK MOMITUYHUMUY NapTiiMy 1N
OCHOB OMONOXHUMMW OEMOKPATUYHMMM NpaBamn Ha cBobOAY BUpaXKeHHst Nnornsaais, rapaHToBaHa cT. 10 KoHBeHLUil
npo 3aX1CT NpaB JSIlOAMHU | OCHOB OMNONOXHUX cBoboa (gani — KoHeeHuis) 12, Ta BinbHUMKU BUGopamu,
rapaHToBaHumu cT. 3 MpoTtokony Ne 1 4o KoHBeHLii13, € Mpu4nHO0 “By3bKOro” TriyMadyeHHs BUHATKIB Y M. 2 cT. 11
KoHBeHLii14.

Baxxnusum, Ha aymky ECIJT (pilweHHs y cnpasi “MapTis ceobogm i gemokpartii”, 1999 p.), € Te, WO 3a CBOEK CYTTHO
Aemokparia nepeabayae po3pobKy i 06roBOpeHHst pisHNX NOMITUYHMX NPOEKTIB, HAaBiTh TUX, AKi CTABNATL Mig
NUTaHHS ICHYOYY MOAErb AepXXaBHOro yCTPOoto, 3a YMOBW, LLIO NOAIGHI NpOeKT He 3aBAaloThb LWKOAM caMin
aemokparii1s.

Y 3B’A3Ky 3 LM (pilleHHA y cnpasi “CouianictmyHa napTis Ta iHWwi npotn TypedunHn”, 1998 p.) He Moxe ByTK
YKOAHOro BUMNpaBAaHHA CTBOPEHHIO NepeLuKos NOMITUYHIN rpyni BUKMOYHO Yepes Te, Lo BOHa nparHe
obrosoptoBaTu Ny6nivyHO cUTyaLito, LLO 3ayinae YacTMHY HaceneHHs AepxaBu, a Takox bpaTtu yyactb y
NOMNITUYHOMY XWUTTi KpaiHW, WoB, Kepyuncb AEMOKPATUHHUMMN NPaBunaMu, 3HauTK PiLLEHHS, 30aTHI 3a40BOMNbHUTY
KOXHY 3aLjikaBrieHy CTOpoHy16.

3a BiACYTHOCTi KOHKpPETHMX A0Kas3iB TOro, Lo, BubpasLumn Ha3By “komyHicTudHa”, O6’egHaHa KOMYHICTMYHA NapTis
TypeyunHn obpana noniTuky, sika Hece 3arpo3y TypeLbKoMy CycninbCcTBy abo Typeupkin gepxasi, ECIMJ1 He moxe
noroauTucs 3 TUM, LLIO Ha NiACTaBi OQHIET NuLe Ha3Bu nNapTii BoHa 12 KoHBEHLiA Npo 3axMCT NpaB NOAMHU | OCHOB
ononoxHux ceobog Big 4 nuctonaga 1950 p. <https://zakon.

rada.gov.ua/laws/show/995_004#Text> (nata 3BepHeHHA: 05.12.2022). 13 MNpoT okon Ao Ko HBeHUuii Npo 3axuct
npae NMOAVHU | OCHOB OMONOXHUX cBoboA Big 20 6epesHsa 1952 p.
<https://zakon.rada.gov.ua/laws/show/994 _535#Text> (nata 3BepHeHHs: 05.12.2022).

14 D Harris, M O’'Boyle, K Warbrick (eds), Law of the European Convention on Human Rights (Oxford University
Press 2009). Article 11. Freedom of assembly and association. 15 Freedom and Democracy Party (Ozdep) v.
Turkey dated 08.12.1999 <https://hudoc.echr.coe.int/ eng?i=001-58372> (accessed: 05.12.2022).

16 Socialist Party and Others v. Turkey dated 25.05.1998 <https://hudoc.echr.coe.int/eng?i=001-58172> (accessed:
05.12.2022).

Moxxe ByTu po3nyLieHa (piweHHs y cnpasi ‘O6’egHaHa KOMyHICTUYHA NapTis TypeyynHu Ta iHWwi npotn TypeydmHn”,
1998 p., n. 54)17. He3Baxatoun Ha BCi Ti Herapasaw, siki 3aBganu €sponi KOMyHICTU4HI pexumn, €CIJ1 goctaTtHbO
TONEPaHTHO CTaBUTLCS 0 MNOMITUYHMX TeYi KpaHbO MIBOro CNeKTPy, BU3HAKUM 38 HUMW MPaBO Ha iCHyBaHHA B
ymMoBax “gieBoi gemokpartii”. Ak intcTpadiio, OKpiM 3a3HaYeHOro pilleHHs BigHocHO O6’eqHaHOT KOMYHICTUYHOT
napTii TypeyumHn, MoXXHa Bka3aTuh Ha pilleHHs y cnpagi “KomyHicTuyHa napTia 1a YHrypsiHy npotu PymyHii” (2005
p.) 18.

dakTU4HO Ui Ta iHWI BUNagku, ski HagxoaaTte Ha posrnsag €CIJ1, € pesynbtatoM 60poTbOM HaUioHaNbHKUX ypsaAaiB,
nepeBakHO TUX KpaiH, ki Manu ripknuin 4ocsig “po3byaoBu KOMYHI3MY”, 3i cipobamu BiZHOBUTM KOMYHICTUYHI pyXu
Ta napTii. OgHak HaBiTb 3a Taknx obcTaBuH, ski cam ECIJ1 xapakTepusye sk ‘LOCBI4 TOTaniTapHOro KOMYyHi3My, SKi
Manwu KpaiHu, wo nignucanv KoHBeHLi0', BMLLa EBPOMNeNCcbKa NpaBo3axmncHa iHCTaHLis He BBaXkae Sk ‘AocTaTHi
nigctasu Ans o6rpyHTyBaHHSA BTPYYaHHS Y AiSNbHICTb NapTii, 0COBMIMBO KOMYHICTUYHMX, 3aCHOBaHUX Ha
MapKcucTCbki igeornorii’. B 06ox Bunagkax mana micue cnpoba 3apeectpyBaTti NapTii KOMYyHICTUYHOMO CAPSMYBaHHSA
Yyepes IXHI0 iJeonoriyHy cnpsiMOBaHICTb | HU3KY ddopmanbHUX npuydrH. MpoTte, Ha gymky €CIJ1, npioputeTHM B
OLiHLi NpaBOMIpHOCTI po3nycKy (HepeecTpa-

Lii) napTil € aHani3 NoniTMYHOI JiANbHOCTI YNEHIB Bi4NOBIAHOI NApPTIi, @ He 3ageknapoBaHi NONITUYHOK CUIOKD NP
cnpobi peecTpauii nonituyHi wini. OTxe, SKWO y BUNaAKy i3 TpaguuinHumMmn ans €sponu igeonorismm niBoro Ta
npaesoro cnpsamysaHHsa E€CIJ1 noBoanTtb cebe gocTtaTHLO 06EpEXHO i, ik MpaBuno, NiGTPUMY€E BUMOTM 3asiBHUKIB, TO
y cuTyauii i3 3anpoBagXeHHAM aHTUCEKYNAPHUX NONITUYHMUX Tevin no3uuis Cyay cTae BinbLu XKOPCTKOK, OCKiNbKM
3arposa 4118 OAHI€l i3 KMHYOBUX KOHBEHLIMHMX Linen — fieBoi AeMoKpaTii cTae Habarato 04eBUAHILLIOK (TaK, Y
piweHHi “MapTia Pedax npotn TypeuunHmn”, 2003 p.)19. ECIMJT dakTmyHO norogmecs 3 nosuuieto KOHCTUTYLiNnHOro
cyny TypeyunHu npo Te, WO wapiat € aHTUTEe30t0 AeMOoKpaTii i WO ‘BiH ByayeTbCa Ha AOrMaTUYHNX LiHHOCTSAX i €
NPOTUIEXHUM 340POBOMY
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rny3gy, KoHuenuii cBo6oam, He3anexHOCTi, a TakoX igeanam, 3acHoBaHUM Ha Hayui'). MoaibHoto € noro nosuuis iy
BMMNagKy NOTEHUINHOI 3arpo3n BUHUKHEHHS Yy CYCMiNbCTBI CynepeyHOCTeN Ha eTHIYHOMY I'pyHTI. [Ans npuknagy
MOXeMO HaBecTu cripaBy “[opxenik Ta iHwi npotu MonbLwi” (2004 p.) 20. ECI1J1 Bu3HaB npaBoMipHUMM Al
HauioHanbHOI Bnaau, sika BigMoBUNa y peectpalii rpomagcbkomMy 06’eQHaHHI0, sike oxapakTtepuaysaro cebe sk
“opranisauia 17 United Communist Party of Turkey and others v. Turkey dated 30.11.1998
<https://hudoc.echr.coe.int/ eng?i=001-58128> (accessed: 05.12.2022).

18 Partidul Comunistilor (Nepeceristi) and Ungureanu v. Romania dated 03.02.2005 <https://hudoc.echr.coe.int/
eng?i=001-68175> (accessed: 05.12.2022). 19 Refah Partisi (The Welfare Party) and others v. Turkey dated
13.05.2003 <https://hudoc.echr.coe.int/ eng?i=001-60936> (accessed: 05.12.2022).

20 Gorzelik and others v. Poland dated 17.02.2004 <http://hudoc.echr.coe.int/eng?i=001-61637> (accessed:
05.12.2022).

CinesbKoi HalioHanbHOT MEHLWMHN”. ®akTU4YHO Le 6 Cnpuano yTBOPEHHIO 32 ETHIYHOK 03HAKO CMiNMbHOTY, SKa
Bi4MNOBIAHO OO coLioNoriYHMX, eTHorpadivHMX Ta iHWKX AaHuX He icHye. A Le 6, 3i cBoro 6oky, 403BONMIIO
rpomagsiHam, o6’efHaHNM y Taky opraHisayito, KOpUCTyBaTUCb AOAATKOBMMU NpaBamMu, 30Kpema i 'y Bubopyomy
npoLieci.

HocuTb wupoky ceoboay E€CIJ1 B6avae ons o6roBopeHHs NUTaHb TepUTopianbHOI LinicHocTi. Tak, y cnpasi
“CtaHkoB Ta O6’egHaHa Make4oHCbka opraHisauis ‘Iningen’ npotn Bonrapii” (2001 p.) €CIJ1 Bucnosueca Ttak: Cya,
OofHak, NOBTOPIOE, WO TOW dakT, Lo rpyna ocib Bumarae aBT OHOMIi abo HaBiTb BUMarae BiAOKpeMIeHHS YaCTUHU
TepuTopii kpaiHu, Wo BUMarae yHaameHTanbHUX KOHCTUTYLINHMX | TEpUTOpPianbHUX 3MiH — HE MOXKe aBTOMaTU4HO
BUnpaBaaTn 3abopoHy ii 36opis21.

Takum YnHoM, 3aranom nosuuis €CIJ1 (3a okpemMnmn BUHSATKaMK) € [OBOMi NibepanbHO | Aonyckae 4OCUTb
LUMpOKy ceBoboay CroBa i NOMITUYHOI AisnbHOCTI. [JoCMTb CyBOPYMU € BUMOTY AOTPUMAHHSA TPUCKNaA0BOro TecTy.
€CIJ1 nuwe kinbka pasiB “ocBATUB” 3a60poHy napTin. 3okpema, y cnpasi “‘batacyHa npoTu lcnanii” (2009 p.)22
KIHOYOBMM KPUTEPIEM A0MYCTUMOCTI 3a60pOHM BYNo 3BEPHEHHS 0 apryMeHTy LLoA0 HAaCUMbCTBa i 3AINCHEHHS
TEPOPUCTUYHOI AiSNbHOCTI. 3 LbOoro npueoay Takox y n. 15 KepiBH1x npyHUmnMiB wWoao 3abopoHu Ta po3nycky
noniTMYHMX NapTin Ta NogibHMX 3axogdis, yxBaneHnx BeHeuiicbkoto Komicieto Ha Ti 41- nneHapHin cecii (BeHelis,
10-11 rpyaHsa 1999 p.), CDL-INF (2000 p.) ckasaHo:

OpraHu Bnagu MoxyTb BAATUCb A0 TaKOro KapauHanbHoro 3acoby, sk 3abopoHa napTii, BUKMOYHO 3a YMOBMU, LLO Y
BNaau HasiBHI ‘AOCTaTHI JOKa3Wn TOro, L0 Taka napTis NponoBiaye HACUNBLCTBO (BKITHOYAKYM TaKi KOro cneumaidHi
nposiBu, sIK pacuam, kceHoobist i HeTepnUMICTb) abo 0YEBMAHO 3anyyeHa B TEPOPUCTUYHY abo iHLWY NigpUBHY
DisanbHICTE'23.

Omxe, 0QHO3HAYHUM | 6e3CnipHUM KpUTEPIEM 3arpo3n A4eMOoKparTii, L0 MOXXe CTaHOBUTW MiacTaBy A51s HeOOXiaHOCTI
BTpPyYaHHs y Burnagi 3abopoHun napTii, ECIJ1 BU3Hae HAacUNbLCTBO Ta MOro NigTPUMKY. [locuTb AeTanbHO
€BpOMENChbKi Niaxoam Ao 3abopoHN NOMITUYHMX NapTin BUKNageHi y CninbHMX pekoMeHaauisx BeHewiicbkoi Komicii
Ta OBCE/BAIMNIT woao perynioBaHHA AiSNbHOCTI NOMITUYHMX NapTin, yxBaneHnx BeHeuiricbkoro 21 Stankov and
The United Macedonian Organisation llinden v. Bulgaria dated 02.10.2001 <https://hudoc.echr.

coe.int/eng?i=001-59689> (accessed: 05.12.2022). 22 Herri Batatsuna and Batasuna v. Spain. dated 30.06.2009
<http://hudoc.echr.coe.int/eng?i=001-93475> (accessed: 05.12.2022). 23 CDL-INF(2000)001-e. Guidelines on
prohibition and dissolution of political parties and analogous measures adopted by the Venice Commission at its
41st plenary session (Venice, 10—11 December 1999) <https://www.

venice.coe.int/webforms/documents/?pdf=CDL-INF(2000)001-e#> (accessed: 05.12.2022).

Komicieto Ha i 125-my nneHapHoMy oHnarH-3acigaHHi (11-12 rpyaHsa 2020 p., CDL-AD(2020)032-€). Tak, y n. 81
CTBEPAXYETBCS, L0 Y BUNaZKax, Konv npaBom Ha ceoboay acouiauii, a Takox NpaBoM Ha CBOGOAY BUPaXKEHHS
nornsiAiB i 4yMOK 3M0BXMBAOTb 3 METOK 3HULLEHHST IHLIMX 3axMLLEeHMX NpaBs, Hanpuknaa y dopmi nigdyproBaHHA Ao
HacuNbCTBa, HEHABUCTI A0 MEHLUNH abo 3anepeyveHHst [0noKoCTy, y 3axXuUCTi unx npas Moxe OyTn BigMOBMEHO (CT.
17 KoHBeHuii).

3aranom esponencbka TypboTa Npo Np OonopLifiHiCTb 3aCObiB BOMOBHWYOI AeMOKpaTii MOSICHIOETLCH 3aHEMOKOEHHSM
LLIOAO 3IOBXMBAaHHS MpUW 3aCTOCYyBaHHi Takmx 3acobiB. Ak 3a3Havae I'. PpaHkeHbepr, Teopito | IpakTuKy “rotToBoi A0
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3axXMCTy AeMoKpaTii” HeoBXiAHO KPUTUKYBATW 3 TOYKM 30pY TOrO, YY He MigpMBaloTb BOHU MPUHLMM 3aranbHOro
CaMOBUW3HAYEHHS i YN He ypi3yloTb HEOOXiAHI B ManbyTHbOMY NOMITUYHI HABYabHI MPOLIECU Ta eKCNEPUMEHTU 24,
KpvTrka BOMOBHWYOT AeMOKpaTii nonsrae y Tomy, WO ii KOHLEeNTyanbHa OCHOBa HeafdekBaTHa ANs BUPILLEHHS
npobnemu, siky BOHa Ma€e BUPILLWTU, OCKiNbKn 06MexeHHst cBoboau i nepenbavyBaHnx “Boporis” Moxe 3pobunTn
AeMokparito 6inbLUu CXMINbHOK 40 aBTOPUTaPHMX 3MTOBXMBaHb Y JOBrOCTPOKOBIN nepcnektusi25. OgHieto 3
HanbINbLINX iPOHI cMepTi AeMo-

KpaTii € Te, L0 caM 3axUCT AeMOKpaTii YacTo BMKOPUCTOBYETLCS K NpuBIA Ans i nigpuey26. OcTaHHIMK pokamu
BMOKPEMITIOTb KOHLIEMNLiK0 “HEOBOMOBHMYOI fieMoKpaTii”. HeoBonoBHUYa geMoKpaTis, Ha BigMiHY Bif Knacu4Hoi
KoHLenuil, wo noxoantsb Big igen K. JlboBeHLWwTarHa, Haronowye, 30Kpema, Ha pPo3pi3HEHHI aHTUAEMOKPATUYHNX Ai
i aHTMOEMOKpaTUYHKX igen 27.

MosICHEHHS TaKoro HAaCTOPOXXEHOro CTaBMNEHHA A0 BOMOBHMYOI AeMokparTii 3Haxogumo B O. Waro i P. Bity: Ha
CbOTrOAHI, CX0Xe, Li 3axX04M Oil0Tb f1Lle B KpaiHax, Ae He Byno cepro3Hnx 3arpo3 Aemokparii Big eMOLiiHOT
NoniTUKN TOTaniTapHNX MacoBMX PyXiB, ane BOHWN BUSABMSIOTLCS HAWKOPUCHILLMM iIHCTPYMEHTOM AMs 3HULLEHHS
KOHCTMTYLiOHaniaMy B pykax HenibepanbHUX NOAiTUYHNX CUA, SIKi HAMaralTbCs NigipBaTv NONITUYHUIA NITIOPani3Mm i
KOHCTUTYLMHY AeMOoKpaTito28.

TobTO Ha TEOpPETUYHOMY i MPaKTUYHOMY piBHi BiNbLUIOK 3arpo30t0 BBAXAETHCH BUKOPUCTAHHS iIHCTPYMEHTIB
BOMOBHMWYOI AeMOKpaTii Bcynepey cBoiM Linam. LLlo cTocyeTbcsa nocaraHHA Ha TepuTopianbHy LiMiCHICTb, TO, 9K MU
nobaunnu Ha npuknagi piweHHs y cnpasi “CtaHkoB Ta O6’eagHaHa MakegoHck- 24 Frankenberg (n 6) 17—-39.

25 Accetti, Zuckerman (n 4) 182-99. 26 S Levitsky, D Ziblatt, How Democracies Die (Crown 2018) 92. 27 A
Malkopoulou, L Norman, ‘Three Models of Democratic Self-Defence: Militant Democracy and lts Alternatives’ [2018]
66 (2) Political Studies 442-58.

28 A Saj 6, R Uitz, Constitution of freedom: an introduction to legal constitutionalism (Oxford University Press 2017)
438-40.

Ka opraHisauis ‘IninaeH’ npotn Bonrapii”, ECIJ1 gonyckae focutb WMPOKy ceBoboay crosa. BogHouac ue He
0O3Hauvae, Lo Ana €Bponu (Ta 1 yCbOro CBIiTY) TakWi BUKIUK, SIK MOCAraHHA Ha TepuTopianbHy LiMiCHICTb, HE €
CEpPNO3HOI0 3arpo3oto.

Y Cipaky3bkux npyHLMNax TrnymavyeHHs obmMexeHb i BigCTyniB Bi4 nonoxeHb MidkHapogHOro nakTy npo
rPOMaAsiHCbKI | MOMITUYHI MpaBa, a TakoX y VloraHHeCGypabKle npuHUMNax HauioHanbHoi 6e3nekn, ceoboau
BUPaXKeHHs Nornsaais Ta 4oCTyny Ao iHdopMaLii chopmMynboBaHi NONOXeHHs o6MexxeHb cBo6oam 3ibpaHb i3
nigcTaeu HauioHanbHoi 6e3nekn. 3okpema, y cT. 29 CipaKy3bkux NPUHLMMIB BKA3YETLCS, WO 0OMEeXeHHs1 cBoboaun
3ibpaHb i3 Uux NigcTas BUNpaBAaHi NuLe B pasi 3arpo3n icHyBaHHIO AepXKaBu, TepUTopianbHOi LiniCHOCTI,
noniTMYHOT He3anexHocTi. [pnyomy 3arpo3a noBMHHaA OyTK He NoKanbHO, a NoLMptoBaTUCA Ha Ge3neky BCbOro
npas OMOPSAAKY.

Y 3B’A3KYy 3 LM anensuis 40 NopyLUeHHst TepuTopianbHOI LiniCHOCTI K NigcTaBu ANs 3aCTOCyBaHHS
obmexyBanbHUX 3axodiB Mae BBaXaTucs LinkoMm npaBoMipHOt. BapTo norogutncs i3 Tum, WO iCHYe NpUHaNMHI Tpy
OCHOBHI pU3KKKN ANa AeMOoKpaTil B nepexifHuim nepioa, ki MOXyTb BUKNMKATM BOMOBHUYY AEMOKPaATUYHY peakLito:
NMOBEPHEHHSA KOMYHICTIB, TepuTOpianbHa Aes3iHTerpais Yepes KpanHin HauioHaniam i npaBui ekcTpemiam29.
OcobnmBo HaronoLwyeTbCcs Ha TOMY, L0 NO BCii €EBPONi 3arpo3a, siky CTaHOBNSATb CenapaTuUCcTChKi napTil
AeMOKpaTUYHMM AepxaBaM, HabaraTo binbLia — i kputepi 3abopoHu Taknx napTin HeobxigHMin30.

JocuTb NOBHMI KOMMAPaTMBHWI | ICTOPUYHMIA @aHani3 Cy4acHOro ctaHy 3abopoHu napTin B €Bponi NpoBEAEHO Y
ctatTi A. K. BopH i ®. K. BepToa. BueHi cTBepaxytoTh, WO Y GinblIOCTi BUNagkiB 3abopoHeHi 6yny aHTUCUCTEMHI
napTii eKCTPEMICTCbKUX NpaBuX i NiBUX, SKi nepecnigyoTb ceLlecii HacunbHULBKUMU 3acobamu, abo X Le penirinHi
dyHOameHTanicTcbki napTii31.

JocnifpKeHHst X CBITOBMX KOHCTUTYLIW, sike 3aiicHuna P. Bennn, nokasano, wo nepeBaxHa BinbLuicTb kpaiH
€HeprivHO 3axuLwalnTb TepUTOpianbHy LiMiCHICTb, BUKOPUCTOBYHOYM HanbinbLL HETpaguLinHy KOHCTUTYLINHY 36poto
Anst 6opoTbbu 3 ceLecieto, a came: 3ab0poHy cenapaTUCTCbLKUM MONITUYHUM NapTisM 6paTtu yyacTb y BUbopax i
MOMOXEHHS NPO KOHCTUTYLNHY HE3MIHIOBAHICTb (LLO € TaKOX erleMEeHTOM BOMOBHNYOI AeMOKpaTii).
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3akpinneHHs TepuTopianbHOI LiNiCHOCTI Y NOMOXEHHI NPO HE3MIHIOBaHICTb pOBUTB i1 BIYHOIO LHHICTIO, sika He
nignsrae KOHCTUTYLINHUM 3MiHaM. Ha oyMKy BYEHOI, Lie Cnyrye 3axmcTy ek3nCTeHLianbHMX NnoTpeb aepxas, a He
TINbKN IXHBOrO AEMOKPaTUYHOIO pexumy. TOMy HaBiTb KONM AeMOKpaTil 4ONyCKaloTb CELECi0, BOHN CTaBnATb Taki
nepeLukoam, Wo JocArHeHHs Ta- 29 Sajo (n 3) 217.

30 S T Franzmann, ‘Wie lasst sich aus politikwissenschaftlicher Sicht ein Parteiverbot rechtfertigen?’ (2013) 19
MIP 46.

31 A K Bourne, FCB értoa, ‘Mapping “Militant Democracy”: Variation in Party Ban Practices in European
Democracies (1945-2015) [2017] 13 (2) European Constitutional Law Review 24.

Koi ceuecii ctae HemoxnuemM32. [1o peui, B YKpaiHi NpyHLMN TEPUTOPianbHOI LiNICHOCTI TAKOX € eNeMeHTOM
MOMOXEHHS NPO He3MiHoBaHICTb (CT. 157 KoHcTuTyuii Ykpainn33), ToMy yKpaiHCbKMI 40CBIL KOHCTUTYLioHani3auii i
3axuCTy TepuTopiarnbHOI LifiCHOCTI LNIKOM BAUCYETLCS Y 3araribHOCBITOBUA KOHTEKCT.

YKpaiHcbka Mogernb BOMOBHUYOT AeMOKPaTil | 3aXUCT TepuTopiarnbHOI LiniCHOCTI: Big NPOrofnoweHHs He3anexHocCTi
[0 36poiHoi arpecii npoTn YkpaiHn OcobnmnBoi akTyanbHOCTi KOHLIENLiS BONOBHUYOI AeMoKpaTii HabyBae CbOroaHi
ONnsa YKpaiHn y 3B’A3Ky 3 iCHyBaHHSIM ABOX TUMIB 3arpo3: BHYTPILLUHbOI i 30BHILLUHBOT. MaemMo koHCcTaTyBaTw, WO igesa B
OMOBHUYOI AeMoKpaTii, Aky obpana nicns Opyroi ceiToBoi BiiHK HimeuunHa, ITanis, a 3rogoM — nocTpagsHcbki i
nocrcouianicTuyHi kpaiHu, He ctana ogpasy nicnsa 1991 abo x HagiTb 1996 p. HAPiKHMM KaMeHeM yKpaiHCbKOT
KOHCTUTYLMHOT AeMoKparTii.

Ons YkpaiHn akTyanbHUM i3 camoro novaTky 6yno BMBECTM 3 NMOMITUYHOIO NoMsi NapTii, ki nocaraTb Ha
KOHCTUTYLiMHI LLIHHOCTI i BCTAHOBUTM iHLi OBMEXeHHS Ha NOMITUYHY OisNbHICTb, NpoBeAeHHA nocTpauii. Mepegycim
notpebyBana CBOEI OLiHKM KOMYHICTUYHA igeornoria Ta ii ToTanitapHa npakTnka pagsHCbKMx Yacis. [1poTe aHi B
[eknapadii npo aepxaBHUI CyBEPEHITET i AKTi MPOr ONOLLEHHS HE3aNEeXHOCTI, aHi B KOHCTUTYUIT YKpaiHu, Mu He
nobauunu 6axxaHHs 3acyaXKeHHs Y 3a00POHY NponaraHam ToTaniTapHOro KOMyHICTUYHOMO pexumy, nocTpadii
Towo. Ykasu Npesngii BepxosHoi Pagu Ykpainu “INpo Tumyacose npunuHeHHs gisneHocTi KomnapTii Ykpainn” 34 i
“IMpo 3abopoHy aisnbHocTi KomyHiCcTUYHOI napTii YkpaiHn’35 — BUHATKYM i3 3aranbHoro npaesuna. Ta HaBiTb BOHM
3rogom 6ynu B1U3HaHi HEKOH-

CTUTYLiIiHUMK 3a pieHHaM KoHcTuTyuinHoro Cyay Ykpainum (aani — KCY) Big 27 rpyaHsa 2001 p. Ne 20-pn/200136.
MigcTaBamu onsa piweHHs KCY 6ynu sk doopmarnbHi, Tak i MaTepianbHi aprymeHTn. 3 doopmarnbHUX nigcras, Ha
aymky KCY, 3abopoHuBlum KomyHicTnyHy napTito Ykpainm (gani — KIMY), BepxosHa Paga YkpaiHu nepebpana Ha
cebe dyHKLi0 cyay, SKUiA, K BiANOBIOHO A0 TeNepilHbOro, Tak i pagsHCbKOro NpaBoBOro Nopsaky, OyB i € eauHUM
BrMagHUM Ccy6’ekTOM, HafineHum npaBom po3nycky napTin. Lo ctocyetbesa 32 R Weill, ‘Secession and the
Prevalence of Both Militant Democracy and Eternity Clauses Worldwide’ (2018) 40 Cardozo Law Review 905.

33 KoHcTuTyuis Ykpainn: 3akoH YkpaiHu Big 28 yepsHs 1996 p. Ne 254k/96-BP <https://zakon.rada.gov.ua/laws/
show/254%D0%BA/96-%D0%B2%D1%80#Text> (gata 3BepHeHHs: 05.12.2022). 34 NMpo TuMmyacoBe NPUNUHEHHS
pianeHocTi KomnapTii Ykpainu: Ykas Mpe3augii BepxosHoi Pagu Ykpainu Big 26 cepniHa 1991 p. Ne 1435-XII
<https://zakon.rada.gov.ua/rada/show/1435-12#Text> (nata 3BepHEHHS:

05.12.2022). 35 lNpo 3abopoHy aignbHocTi KomyHicTnyHOoT napTii Ykpainu: Yka3s Mpeangii BepxosHoi Pagu Ykpainu
Big 30 cepnHa 1991 p. Ne 1468-XII <https://zakon.rada.gov.ua/rada/show/1435-12#Text> (gata 3BepHeHHS:
05.12.2022).

36 PiweHnHa KonctutyuinHoro Cyay Ykpainm Ne 20-pn/2001 Big 27 rpyaHsa 2001 p. <https://zakon.rada.gov.ua/
rada/show/v020p710-01#Text> (gata 3BepHeHHs: 05.12.2022).

MaTepianeHux aprymeHTis, To KCY He nobayms nopyeHHs KoHcTuTyuii 3 6oky 3abopoHeHoi KIY (B il nporpamHmnx
Linsx i AigneHocTi). HaBiTb He 3a3MpHyBLUX BCepeauHy NporpaMHuX NonoxeHb Uiel nisoi cunu, Cya Bu3HaB i
iCHyBaHHS TaKunM, LLIO HE MOPYLUYE NPUHLMMM Ta LiHHOCTI, BU3Ha4deHi cT. 37 OcHOBHOro 3akoHy (MpuMHanMHi B nepioa
i3 19 no 21 cepnHs 1991 p.). MNMpwu ubomy KCY nigTBepamB 36epexxeHHs cnagkoBOCTi y NPaBOBUX Nopsakax, siki Manm
MicLie 4O NPOrosioLEHHS He3anexXHOoCTi YKpaiHu, Nicns Lboro, a Takox nicnsa HabyTTs YHHOCTI KoHcTuTyLuieto
Ykpainn (nopiHaswn Hopmu KoHctuTyuii YPCP i KoHcTuTyuii YKpaiHm B YacTuHi 3ab0poHn napTin).
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BignoeigHe piweHHa KCY cynposogykyBanocs nadpocHMM cMMBoniYHMM 06’egHaHHAM 3abopoHeHoi KIMY (C.
l'ypeHka) i3 HoBocTBOpeHoto KIMY 1993 p. (M. CumoHeHka). 26 TpaBHs 2002 p. Ha o6’egHaByoMmy 3'i3ai “ctapa” KMy
Bnunacsa y “HoBy” napTito 1. CumoHeHka. 3 nporpamu KI1Y:

Micns o6’egHaHoro 3'i3ay (TpaseHb 2002 poky) KomnapTia YkpaiHu i€ Ha 3akoHHMX NiAcTaBax He nuile sk
crnagkoemuud igen Ta Tpaguuin KomnapTii, ytBopeHoi y nunHi 1918 poky Ta 3apeectpoBaHoi MiHicTepcTBOM tocTuuji
Ykpainn y nunHi 1991 poky, a v sk ii npasoHacTynHUuA37.

Omxe, Bcynepey nosuuii camoro KCY (skui YiTKO BigMeX0BYyBaB KOMYHICTUYHI NapTii 3a (oopmarnbHO 03HaKOH
peecTpalii, Ha noro gymky, KomyHictnyHa naptia He 6yna nos’sidaHa 3 napTieto, ska opraHidyBana nepesopoT38),
KIY, sapeectpoBaHa y 1993 p., odiLiiHO npoBoauna niHito NpaBOHACTYMHOCTI.

Byna HaBiTb BugaHa cneuianeHa 36ipka maTepianie po3rnsaay cnpasu B KCY 39, wo Bpaxae, OCKinbku Ha Ton Yac
TaKoro poAy mMarepianu LWMPOKOMY 3arany Hikonu He Hagasanucs. Mu niaTpumyemo cnpaBeanvBy KPUTUKY LibOrO
piweHHa KCY, sika BocuTb po3ropHyTo HaBoanTbes B Nitepatypi40. Lle nuTaHHSa My NOpyLLIYEMO HE NMPOCTO TakK.
Apke came He3aCTOCyBaHHS AOKT PUHW BOMOBHUYOI AEMOKpaTIil CTano Bu3HavanbHUM A58 noganbLlumx nogin,
O03BONNIIO NOLLMPUTUCS N OTPUMATU NPUXUIIBHUKIB 06’eaHaHHAM, nporpama i gii skux 6ynm cnpsmMoBaHi 04HOYaCcHO
SK NPOTW AEMOKpaTii, TaK i NPOTW HE3aNEXHOCTI, CYBEPEHITETY | TEpUTOPIaNbHOI LiniCHOCTI YKpaiHu.

LLlo cTocyeTbcs nocsiraHHsA Ha AeMOKparTito, TO B TeKCTi KoHCcTuTyuii i 3axmcT 6yB chopmynboBaHWiA MEHLL BUPA3HO.
3BuyariHo, ines gemokpartii 37 Ous.: Ceprin NpaboBcbkuii, ‘KoMyHi3M B YKpaiHi: JOKTPUHA, NPAKTUKA, 3MOYUHN.
Cnpoba Ne 2. 3a6opoHa KIY: kiHeupb wnsaxy totanitapHoi cektn’ ( OeHb, Ne 114, 25 yepsHsa 2014)
<https://day.kyiv.ua/article/temadnya-podrobytsi/lkomunizm-v-ukrayini-doktryna-praktyka-zlochyny> (gata
3BepHeHHs: 05.12.2022).

38 PiweHHsa KoHctutyuinHoro Cyay Ykpainu Big 27 rpyaHsa 2001 p. Ne 20-pn/2001 (H 36). 39 B | HimueHko, KptoukoB
I K (pen), BigHoBneHa cnpaBeanueicTb. Npo 3abopoHy gisneHocTi KomnapTii Ykpainu (OpisHu 2005). 40 b
Bepraubkni, ‘PiweHHs KoHcTutyuinHoro Cyay Ykpainu y cnpasi npo 3abopoHy KomnapTii Ykpainu y cBitni
KoHLenuii BonosHu4oi gemokpartii’ (2017) 193 Haykosi 3anuckn HaYKMA 92-6.

3HawLwna cBoe ekcnniuuTHe BigobpaxeHHs i B KoHcTuTywii YkpaiHu, a came B i cT. 1. [poTe i KOHKpeTHa KoHLenuis
3anuumnacs Hes’'sicoBaHol. He gogano sicHOCTI Ans po3yMiHHS gemMokparii i ¢T. 37 KoHcTuTyuii Ykpainn, ae
nOeTbcst Npo 3abOPOoHyY AisNbHOCTI 00’eAHaHb, | NporpamHi Lini Ta 4ii knx cnpsMoBaHi Ha “3MiHY KOHCTUTYLIMHOTO
nagy HacunbHULUBKMM WNAxoMm” 41, a AeMoKpaTis HanpsaMy He 3ragyeTbCs.

LLlo Bnagae B o4i, Tak Lie iCHyBaHHS HA MOMEHT yxBaneHHss OCHOBHOMO 3akoHy YKpaiHu NeBHUX “KOHCTUTYLLIMHNX
ctpaxis” (O. LWario), ki GinbLue nos’a3aHi 3 N06otBaHHAM BTpaTy YKpaiHOW HE3aNEXHOCTi Ta BUHUKHEHHSIM
KOHMIKTIB Ha €THIYHOMY NiArpyHTi, aHiX noboroBaHHAMK He BUBYayBaTV 4EMOKPATUYHI MexaHiamn. 3okpema, Taki
BUCHOBKM MOXHa 3p0obuUTK, NOrMsiHYBLUM HAa 0OMEXeHHs BIGHOCHO peani3aLlii OCHOBHMX MpaB., a TakoX Ha
HEMOXXIMBICTb KOpPEryBaTu KOHCTUTYLINHWIA TEKCT Y YaCTWHI NOPYLUEHHSI NMTaHb HE3aneXHOCTi | TepuTopianbHOI
uinicHocTi. Ha npotusary Lbomy B OCHOBHOMY 3aKOHi €eKCMAILUUTHO HE BU3HAYaETbLCA HEMOPYLUHICTb
AEMOKPaTUYHMX IHCTUTYTIB | caMOi AeMOoKpaTil K NPUHLMMY Ta LiHHOCTI KOHCTUTYLiHOro nagy. Kpim toro,
KOHCTUTYLIMHUIA NOPSAOK NOTEHLUINHO MOXe

OyTn 3MiHeHWI y Byab-5IKi YaCTUHI 3@ BUHSATKOM MapameTpiB HE3aneXHOCTi, TepuTopianbHOI LiNiCHOCTI Ta Npas i
coboa ntoguHm (cT. 157 KoHcTutyuii Ykpainm). Tak um iHakwe YnHHI nonoxeHHs cT. 37 KoHcTuTyuii Ykpainv oBrun
Yyac B3arani He 3aCTOCOBYBanucs, WO NPU3BOAMIIO OO CTBOPEHHS OCUTb pagnKanbHUX NONITUYHUX PYXiB AK
npaBsoro, Tak i NiBOro CNpsiMyBaHHS, MPUYOMY CTaBUNUCA Mig CYMHIB SK JEMOKpPaTUYHI NPUHLMNAW, TaK | BriacHa
HesanexHa gepxaBHicTb. OdilirHi Lini nepegbavanu ‘3aBoOOBaHHA Briagun Tpyaswnumn <...> BiHOBMEHHS COLO3Y
OpaTHix HapopaiB, 06’eAHaHHS X B €QUHY COLianiCTUYHY COK3HY AepXaBy’, ‘TepeTBOPEHHSA NaprameHTapuamy i
MicLLeBOro camoBpsayBaHHs B cuctemy Pag sk hopmy amkratypu TpygoBoro Hapogdy', ‘krnacoBy 60poTe0y
nponeTapiaTy B COH03i 3 TPYAOBUM CENAHCTBOM i CBifo-

MO YaCTUHOHO iHTENIreHuii 3a B3aTTa nonitTuyHoi Bnagn’'42. OgHieto i3 KNio4oBmX Linen nepeaBMbopHOi nporpamm
Ky 2006 p. 6yno ctBopeHHs Cotody BiNbHUX HAPOAIB Ta BiAHOBMEHHSA MOBHOBNAAASA pag Tpyadawmx (B opuriHani
“Bcs Bnaga Pagam — Pagam tpyaswmx!”). He meHw “ek3o- 41 KoHuenT “KOHCTUTYUinHWI nag”, noro
CrMiBBIOHOLLEHHS i3 KOHKPETHOI KOHLIENLE AeMOKpaTii 3anuLiaiTbes JOCi npeaMeToM Ans guckycii. Aue.: KO T
Bapabaly, ‘[BaguaTb POKIB HE3AMNEXKHOro NOCTYMY:
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BTOMa BiJ 4eMOKpaTil YM YTBEPAXKEHHS HOBOro KOHCTUTYLiNHOro npoekty?’ (2011) 1 BroneTteHb MiHicTepcTBa
tocTuuii Yrpainn 5-13; KO bapabaly, ‘TlpaBo Ha 3MiHy KOHCTUTYLINHOMO fagy Sk ckrnagoBa nNpaBocy6’eKTHOCTI
YkpaiHcbkoro Hapogy’ (2019) 10 Mpaeo Ykpainn 66—80; KO bapabalwu, ‘KoHcTuTyuiiHa pedopma Ta cTabinbHiCTb
KOHCTUTYLIMHOrO naay: NnpaBoBUii aHani3 CUCTEMHOIO B3aEMO3B’s3Ky’ B [1paBoBa cuctema YKpaiHu: icTopid, CTaH Ta
nepcnekTuen, T 2: KOHCTUTYLiVHI 3acagun NpaBoBoi cuctemn YkpaiHu i npobnemu ii BgockoHaneHHs (Mpaso 2008)
32-58; ' BepueHko, ‘TlpaBo Hapoay BU3HaYaTK i 3MiHIOBaTW KOHCTUTYLIMHUIA Naj B acnekTi 34iNCHEHHS YCTaHOBYOI
Bnagwn’ (2020) 46 HaykoBuii BICHUK MDKHapOAHOrO ryMaHiTapHoro yHisepcutety 10—4.

42 [Oue.: MNporpama KomyHictnyHoi MapTii Ykpainu <https://ladacom.at.ua/Docs/programma_kpu.doc> (gata
3BepHeHHs: 05.12.2022).

TMYHO” Byna i nporpama broky Hatanii BitpeHko “HapogHa onosuuis” (MporpecreHa couianicTuyHa napTis
Ykpainun Ta MNapTis “Pycbko-YkpaiHcbkuin Coto3” (PYCb)): 3axucT cxigHOCNOB’ AHCHKOT LMBIni3aLii i KaHOHIYHOro
npaBoCraB’s, MparHeHHs NPOrosfioLleHHs NOBHOBaAAS paa AenyTaTiB TpyAsLmX, deaepaTyBHOIO YCTPOO
YkpaiHu, aBToHOMIi 3akapnatTs i FanuunHun.

Ha Bnbopax 2012 p. cepen npeTeHOEHTIB HA NapramMeHTCbKi Kpicna, siki 6e3nepelukoaHo 6panu yyacTb y BUbopumnx
neperoHax, 3Haxogumo napTito “Pycbkuii 6r1ok”. OcHoBa CMMBORIKM — POCIACBKMIA TPY KOMOP, KIOYOBE racro —
‘cTpaTeriyHin npiopuTeT — 36NMKEHHA 3 OPYXKHIMM Aep)XaBamu, 3 KOTPMMM Y HAC CRiNbHI TpaauLii, icTopid, KynbTypa,
OYXOBHICTb, i 04Ha KpaiHa, fka npocTtaraeTbes Big Kapnat oo Kamuatku, Big Kpumy go Konbcbkoro nisoctposa’43.

AK TYT He npuragaT OQHOMO 3 aKTUBHUX NPUXMUIBHUKIB aHekcii Kpumy, C. AKCbOHOBA, SKMI 04OMNIOBAB NPOPOCIACHKY
napTito “Pycbka egHICTb”, WO akTMBHO nponarysana igeto 3axucTy “poCiCbKnX Ta POCIMCbKOKYIbTYPHUX rPOMaasiH
Ykpainn”, oTprmana MoxnuBicTb 6e3nepelukogHo 6paTtn yyacTb y Bubopax o BepxosHoi Pagn ABT oHomHOT P
ecny6niku Kpum y 2010 p.

Ta B pe3ynbTari, nogonasLwm Bubopuni 6ap’ep, mana BignosigHe npeactaBHMUTBO Y Pagi. BapTo Big3Hauuty, wo
LA moniTMyHa cura CTBOpIoBanach He Ha MyCTOMy MicCLi: Mo CyTi BoHa cTana “cnagkoemuueto” napTii “3a Pycb
€OunHy”, 9ka Mana He MeHLU pagukanbHi Lini.

13 2005 no 2014 pp. »xogHUX iHiLiaTuB i3 OOKy YNOBHOBaXEHWX OpraHiB LWodo 3abopoH napTivi He Byno. Yu mornun mu
BigBEPHYTW TpariyHi nogii aHekcii Kpumy i 3axonneHHst yactuHu JoHbacy, skby B4acHo 3pearyBanm Ha
cenapaTtucTCbKi HacTpoi? MNTaHHsA pUTOPUYHE, NPOTE OYEBUAHO, LLIO LIAHCIB Ha iHLWWIA cueHapii 6yno 6u sBHO
OinbLe.

HesBaxatoum Ha Te, Lo 3axXWCT TepUTopianbHOI LifliCHOCTI | He3anexHoCTi, KM Ha nepLni nornsg 6ys 6inbLu YiTKo
apTukyneoBaHuii B OCHOBHOMY 3akoHi, iHCTpyMeHTamy BOMOBHNYOT AeMOKpaTii He 3abesnedyBaBcst. MNpuinHoto
Lboro Gyna BiACYTHICTb PO3YMiHHSI 3HAYEHHS Ik CaMUX iIHCTPYMEHTIB per se, Tak i BignoBigHWX LiHHOCTEW, Ha 3axucT
AKMX BOHW Byrnn cnpsMOBaHi.

[MOCTKOMYHICTUYHI €niTK, He NPOMLLOBLUM MCTPaLilo, MPOCTO HE MOrM CTBOPUTY MPUHLIMMNOBO HOBY NPaBoOBY
pearnbHiCTb i BignosigHWin nopsigok. MeBHu nepiof iHpaHTUni3mMy, ki 6yB BNAaCTUBUIN YKPAiHCBKIN NpaBoBil
cucTeMi, 34INCHMB, Ha HaLly AYMKY, HEraTMBHUIM BNAUB Ha NoAanbLUnA PO3BUTOK MOMITUYHOMO XUTTA.

Y nitepaTtypi CTBEPOXKXYETLCS, WO BiACYTHICTb peanbHoro 6axaHHsa 3abOpOHUTY KOMYHICTUYHY NapTito BlacTUBO
baraTbom AepxxaB BapluaBcbkoro 4OroBopy, ki He 3a00POHANM KOMULLHI KOMYHICTUYHI MapTii, OCKIMbKX ‘KOMY HICTH
Oynu y BCix BUNagkax HEMUHYYUMW NeperoBopHNMU napTHepa- 43 MNporpama napTii “Pycbkuii 6nok”
<https://www.rbc.ua/ukr/vyboru2012/party/p30/program> (gata 3BepHeHHs: 05.12.2022).

MW’, caMme TOMY CMocobu TPaH3UTY € BaXKIMBUMM NOSICHEHHSIMU TOrO, YOMY AesiKi HOBi AeMoKpaTii 3a60pOoHSATb
napTii, a iHwi Hi44. OTxe, AK Hacrnigok, Baromy porb Yy NomiTUMHOMY XUTTI YKpaiHW akTUBHO BigirpaBanu 4oBofi
CWIbHi, IHCTUTYLiOHaNi30BaHi 1 opraHisoBaHi NOMITUYHI CUNK, SIKi BIOKPUTO AeKnapyBanu 3B’A3KW i3 paastHCbKUM
MuHynum, CPCP, Pocieto Ta 6ygyBanu nnaHu Wwoao BiAHOBEHHS KOMULLHBLOI iMMepii.

Mepenycim igeTbca Npo NiBUIM CREKTP NONITUKYMY, a came, Le Taki napTii, ak: [apTia cnpaBeAnvBOCTi Ta PO3BUTKY,
Couianictuyna naptia Ykpainun (CIY), “Ilia onosuuis”, KomyHicTnyHa naptia Ykpainu (KMY), KomyHictuuHa napTis
Ykpainun ( oHoBrneHa), KomyHictnyHa napTtist pobiTHUMKIB i censH, PoGiTHM4Ya napTis Ykpainu

(mapkcucTebko-neHiHebka), Cotos JliBux Cun, Couianictu, MNMporpecrBHa couianictuyHa napTis Towo). bynu n cyTto
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npopociviceki napTii (Pycbkuin 6ok, Pycbka egHicTb Towo). Yoro BapTum nuwwe Tor dakT, Wo B YKpaiHi gisna Taka
napTis, sk “INapTia nonitukm MyTiHa” (3abopoHeHa nuwe B 2022 p. nig Ha3Bow “Pycb egnHa”).

Cawme npwuknag niBux cun € 4OCUTb Noka3oBMM. Matoun y poni nporpamHux Linen KOMyHIiCTUYHI igel, ue He
3aBaguno Tin xe KIY geivi yrBopuTu Koaniuito i3 “kanitanictamu” (y 2006 p. i 2010 p.). BaraTto npo Lo roBopsTb
rofiocyBaHHsA komyHicTiB. ®pakuis KIMY He ronocysana 3a 3akoH YkpaiHu “INpo Nonog omop 1932—-1933 pokis B
YkpaiHi’45, HaToMiCTb ronocyBana 3a 3akoHu “Ipo patudikauito Yrogm mixk YkpaiHoto Ta Pocincekoto ®egepadieto 3
nuTaHb NnepebyBaHHs Yop HOMO pcbkoro gonoTy Pocincekoi ®eaepadii Ha Teputopii Ykpainn’46, “IMpo 3acagn
OepXXaBHOI MOBHOI NMOMITUKN"47

LLlo cTocyeTbcs TepuTOpianbHoOI LinicHOCTI, To, BoveBuab, Ans KIMY BoHa Hikonu He Byna uiHHicTo. Tak, Hanpuknag,
Konu guckyTyBanucsa opmyntoBaHHs cT. 37 KoHcTuTyLii nig yac obroBopeHHst npoekTy KoHCTuTyuii Ykpainm Ha
3acigaHHi Poboyoi nigkomicii KoHCTUTyUinHOI Komicii, komyHicT C. FMupsa Hanonsiras Ha ToMy, LWob aatm
MOXNMBICTb 06’€AHaHHAM rpoMaasH 00roBopoBaTh NUTaAHHA TepuTopii 48.

CwncTeMHi HegonikM NPaKTMKM 3aCTOCYBaHHSA JOKTPUHM B OMOBHMYOI ZIEMOKpPA Tii BpeLUTi-peLuT npu3senu 4o
CYTTEBOIO rafnibMyBaHHS PO3BUTKY AEMOKpPA TUMHUX TpaguLii, BUKOPUCTAHHS MNOMITUYHOMO Nitopaniamy Bigsep- 44
Bourne, Bértoa (n 31) 25.

45 Mpo Nonog omop 1932-1933 pokiB B YkpaiHi: 3akoH Ykpainu Big 28 nuctonaga 2006 p. Ne 376-V <https://
zakon.rada.gov.ua/rada/show/376-16#Text> (aata 3BepHeHHs: 05.12.2022). 46 NMpo paTtudikauito Yrognm mix
YkpaiHoto Ta Pociicekoto ®enepaldieto 3 nutaHb nepebyBaHHa Yop HOMo pebkoro ooty Pociicekoi Penepaldii Ha
TepuTopii YkpaiHu: 3akoH Ykpainu Big 27 kBiTHA 2010 p. Ne 2153-VI <https://
zakon.rada.gov.ua/rada/show/2153-17#Text> (nata 3BepHeHHs: 05.12.2022).

47 TMpo 3acagn gepxaBHOI MOBHOI NoniTukK: 3akoH Ykpainu Big 3 nunHa 2012 p. Ne 5029-VI <https://zakon.rada.
gov.ua/rada/show/5029-17#Text> (gata 3BepHeHHs: 05.12.2022); Mpo iHwWi ronocyBaHHs aus.: | YyniBcbka
‘KomyHictn Ykpainu: “OxunHca n naptmsa eguHbl!” ( IHCTUTYT MacoBoi iHdopmalii, 27.07.2012) <https://
imi.org.ua/articles/komunisti-ukrajini-djinsa-i-partiya-edinyi-i1272> (gata 3BepHeHHs: 05.12.2022).

48 Oue.: ‘CteHorpama 3aciganHa Ne 6 Pobouyoi nigkomicii KoHcTuTyuinHoT komicii Big 9 rpyaHsa 1995 poky’ B
KoHcTuTyuis HesanexHoi YkpaiHu, kH 3 4 3 (YkpaiHcbka npaBHuya dyHaauis 1999) 226—41.

TO aBTOPUTApHUMK cunamm (K B YKpaiHi, Tak i 3a ii mexamu), Lo BUCTyNanu NnpoTu AeMOKpaTii, a TaKoX NpoTu
HaLuioHanbHOI AepXXaBHOCTI. AckpaBMM NPOsiBOM NiATPUMKM arpecii npoTtu YkpaiHm ctaB 2014 p., konv akTUBHI gji
yneHiB, genyTaTiB (a B HM3Li BUNAAKIB i CAMOro KepiBHMLTBA) MiBMX | MPOPOCINCLKMX NapTi Ha MICLSX CNpUsSnm
oKynauil TepuTopii i HeBU3HaHIN aHeKcCil yKpaiHCbkux Teputopin Pocieto.

Bci ui napTii 6ynun 3abopoHeHi B nepiog 2014—2015 pp., abo Bxe 3rogom —y 2022 p. YnHHi ctaHom Ha 2014 p.
MOMOXEHHS 3a KOHOA4ABCTBA CTanu NiACTaBow Ans 3abopoHu nuwe ABox napTin: “Pycbka egrictb” (30 kBiTHA 2014
p.49) Ta “Pycbkun 6nok” (13 TpasHsa 2014 p. 50). 3akoH YkpaiHn “Mpo 3acyg»KeHHs1 KOMYHICTUYHOrO Ta
HaLioHan-couianicTUYHOro (HaUMCTCLKOro) ToTaniTapHUx pexunmie B YKkpaiHi Ta 3abopoHy nponaraHam iXxHbol
cumMBonikn” 51 (gani — oekoMyHi3auiiHWI 3akoH) cTaB nigctaBoto Ans 3aboporHn 30 BepecHs 2015 p. Wwe ABOX
napTin: KomyHicTnyHoi napTii YkpaiHu ( oHoBNeHoi)52, KoMy HiCTUYHOIT napTii pobiTHMKIB | cenan53.

oo KIMY, To npouec ii 3abopoHn TpnBaB Ayxe A0Bro. Yepes nocaraHHs Ha TeputopianbHy UinicHicTb i3 6oky KMy
KabiHeT MiHicTpiB YkpaiHu nogas no3os npo 3ab0poHy NapTii 4O OKPY>KHOro agMiHicTpaTtuBHoro cyay M. Kueea 54.
YxBanoto OkpyxHoro agMiHictpatmeHoro cygy micta Knesa Big 11 nunHa 2014 p. 6yno BigkpuTo NpoBagXeHHs y
cnpasi. Cyaas-a onosigay, a Takox BCi iHLWI Cyaai OKpY»XHOro agMiHicTpaTMBHoro cygy midta Kuesa, B3sinu
caMoBIABi4, MOTUBYHOUM Lie npoBedeHHAM 16—17 ntoTtoro 2015 p. obLwyky B NpUMILLLEHHI cyay npauiBHUKaMK
npokypatypu Micta Kuea Ta npegctaBHUMKaMu Minidii, BUNYyYeHHst HUMW OOKYMEHTIB, MaTtepianis Cy4oBMX Crnpas,
KOMM'toTepHOI TexHikn55. 18 ntotoro 2015 p. yxsanoto cnpay Ne 826/9751/14 6yno nepenaHo go Kuiecbkoro
OKPYXXHOro agMiHicTpaTMBHOro cyays56. Kuiscb-

KU OKPY>XHUIN aaMiHICTpaTUBHUIA Cy4 HEOAHOPA30BO NepPeHOCMB CyA0BI 3acigaHHs, 30Kkpema 1y 3B’A3KyY i3 3aMiHO
CynoAiB y Komerii, a TakoX Npu3ynuHAYM NpoBadXeHHS y cnpaBsi Yepes anensauiiHe OCKapXXeHHs1 yxBanu npo
nepegady crnpasu Ha po3rnag uboro cygy. Y 2022 p. HapewwTi cnpasa 6yna 49 NoctaHoBa OKpyXHOro
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agmiHictpatmsHoro cyay M. Kuesa Big 30 kBiTHA 2014 p. Ne 826/4716/14 <http://
www.reyestr.court.gov.ua/Review/38550801> (nata 3BepHeHHs: 05.12.2022).

50 MocTtaHoBa OkpyxHOro agmiHictpaTeHoro cyay M. Knesa Big 13 TpasHsa 2014 p. y cnpasi Ne 826/4717/14
<http://www.reyestr.court.gov.ua/Review/38722605> (gaTta 3BepHeHHsi: 05.12.2022). 51 lNpo 3acymxeHHs
KOMYHICTUYHOrO Ta HaLioHan-coLianiCTM4YHOro (HaLMCTCbKOro) ToTaniTapHNx pexmnmMis B YkpaiHi Ta 3abopoHy
nponaraHamn iXHboi cumBoniku: 3akoH Ykpainu Big 9 kBiTHA 2015 poky Ne 317-VIII
<https://zakon.rada.gov.ua/rada/show/317-19#Text> (nata 3BepHeHHs: 05.12.2022). [eTanbHille nNpo Len 3aKoH Ta
npobnemu Noro KOHCTUTYLiHOCTI AuB.: [T B BepyeHko ‘ekoMyHizaLisi B YKpaiHi: KOHCTUTYLiIHONPaBOBI acnekT’
[2017] 4 ®opym npaBa 13-23.

52 NMocTtaHoBa okpyxHOro agMiHicTpatmeHoro cygy M. Kuesa Big 30 BepecHs 2015 p. Ne 826/15406/15 <http://
reyestr.court.gov.ua/Review/51867526> (nata 3BepHeHHsA: 05.12.2022). 53 Tam camo. 54 MiHicTepcTBO rOCTULT
npotu KIMY. AgmiHictpatnuBHuin no3os <http://www.istpravda.com.ua/ articles/2014/07/9/143697> (nata 3BEpHEHHS:
05.12.2022).

55 Cypnpai OkpyxHoro agmiHictpaTnBHOro cyay micta Kueea B3anu camoBigBig y cnpasi Npo 3a00poHy
KomyHictnyHoi napTii Ykpainu <http://oask.gov.ua/node/698> (gata 3BepHeHHs: 05.12.2022). 56 YxBana okpy>KHOro
agMmiHicTpatmsHoro cyay M. Kuea Big 18 nmtotoro 2015 p. Ne 826/9751/14 <http://reyestr.

court.gov.ua/Review/42844237> (pata 3BepHeHHs: 05.12.2022).

po3rnsHyTa nicrs Toro, sk yxsarnoto Big 23 TpasHsa 2022 p. ii 6yno nepegaHo Ao BocbMmoro anensuiiHoro
agmiHicTpaTusHoro cyay. PiweHHam Big 5 nunHa 2022 p. no3oB Npo 3abopoHy AisnbHOCTI KoMyHICTUYHOT napTii
YkpaiHu 6yno 3agoBoneHo57.

MapanenbHo BiabyBaBcs po3rnsg iHwoi cnpaswu woao KIY — yxsano Okpy>XHOro agmiHicTpaTMBHOIO cyay Micta
Kueaa Big 31 nunHa 2015 p. 6yno BiokpuTO NpoBad)XeHHs B HOBIN aaMiHicTpaTuBHI cnpasi Ne 826/15408/15 npo
npunuHeHHs gisneHocTi KIMY Bxe Ha nigcTasi AekomyHisauinHoro 3akoHy. 16 rpyaHs 2015 p. nosos 6yB
3apoBorneHun (noctaHoBa Big Ne 826/15408/15)58, npoTe pilleHHst He Habyno YNHHOCTI Y 3B’A3KY 3 Oro
anensauiiHm ockapxeHHsaM. Nicns yTBopeHHs LLlocTtoro anensauinHoro agMiHicTpaTMBHOMO cyay yxBarot Big 16
civyHsa 2019 p. Ne 826/15408/15 uen cya npuiiHaB 4O CBOro NpoBagKeHHs Lo cnpasy 59. Mpouec woao 3abopoHn
KIMY octatoyHo 3aBeplumBcs nuwe 3 TpaBHa 2022 p., anenauinHy ckapry KIMY sanuweHo 6e3 3agoBoneHHs 60.

Takum ynHoM, KIY 3abopoHeHa ABidi — Ha NigcTaBi NOPYLUEHHSA AEKOMYHI3auiMHOro 3aKoHy (pilleHHst Habyno
ynHHOCTI 3 TpaBHs 2022 p.) i Ha nigcTaBax, 3akpinneHux y ct. 37 KoHcTuTyuii, nepeaycim Yepes nopyLUeHHS
CyBepeHITeTy | TeputopianbHOI LinicHOCTI (piweHHs Big 5 nunHa 2022 p., anensuinHa ckapra 3anvweHa BepxoBHum
Cynowm 6e3 pyxy, yxeana Big 20 xoBTHsi 2022 p.61).

Baarani gocsig “noaeiviHoi” 3abopoHu KIMY € yHikanbHUM, BiH NiATBEPAXYE Te, WO HacnpaBAi nponaraHaa
KOMYHICTUYHOTO TOTaniTapHOro PeXumMy O3Hayae He nuyLle NocCAraHHA Ha LiHHOCTI AeMokpaTil (nntopaniam, npasa
nognHK, ceoboga NoniTMYHOI AiSNbHOCTI), @ M NocaAraHHsA Ha TepuTopianbHy LiNiCHICTb, Lii acnekTh € TiCHO
nepenseTeHi i reHeTUYHO B3aEMONO B’A3aHI.

Cawme ue nigkpecnve, O pedi, | 3akoOHOA4aBeLb, Bka3aBLUM Yy npeambyni 4eKOMYHi3aLUinHOro 3aKoHy ik MeTy
‘YCYHEHHS 3arpo3u He3arnexHoCTi, CYBEPEHITETY, TepuTopianbHil LinicHOCTI Ta HauioHanbHin 6e3newi YkpaiHn'62.
KCY B a63. 2 n. 10 MOTMBYBanbHOI YaCTMHU pilleHHs Big 16 nunHsa 2019 p.

Ne 9-p/2019m nigkpecnus, WO <...> He3aKOHHI 36poViHi HOPMYBaHHSA BUKOPUCTOBYOTb CUMBOJSIM KOMYHICTUYHOIO
pexumMy Ons npoTUCTaBNEHHSA YKPaiHCbKUM AepXaBHUM cumsonam 57 PiweHHsa Bocbmoro anensiuiiHoro
agmiHicTpatusHoro cyay Big 5 nunuHa 2022 p. Ne 826/9751/14 <https:// reyestr.court.gov.ua/Review/105109793>
(naTa 3BepHeHHs: 05.12.2022).

58 lNocTaHoBa OKpYXHOTo agMiHicTpaTuBHoro cyay m. Kuesa Big 16 rpyaHa 2015 p. Ne 826/15408/15 <http://
reyestr.court.gov.ua/Review/54392066> (gata 3BepHeHHs: 05.12.2022). 59 YxBana LLocToro anensiyinHoro
agMiHicTpaTmBHoro cyay Big 16 ciuns 2019 p. Ne 826/15408/15 <http:// reyestr.court.gov.ua/Review/79231198>
(naTta 3BepHeHHs: 05.12.2022).
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60 lMNMocTtaHoBa LWocTtoro anendauinHoro agmiHictpatneHoro cygy Big 3 TpaBHsa 2022 p. 826/15408/15 <https://
reyestr.court.gov.ua/Review/104242119> (gata 3BepHeHHs: 05.12.2022). 61 YxBana BepxosHoro Cyay Big 20
*0BTHA 2022 p. Ne 826/9751/14 <https://reyestr.court.gov.ua/ Review/106868109> (nata 3BepHeHHsi: 05.12.2022).

62 NMpo 3acymkeHHs KOMYHICTUYHOrO Ta HaLioHan-couianicTMYHOro (HaUMCTCbKOro) ToTaniTapHUX pexnmise B
YkpaiHi Ta 3a60opoHy nponaraHam ixHboi cumBonikM (H 51).

Ta igei ykpaiHCbKOI AepXXaBHOCTI, ANA AnckpeauTadii igei Aemokparii, CTaHOBMNSATb peanbHy 3arpo3y npasam
NANMHW, OepXXaBHOMY CyBEPEHITETOBI YKpaiHu Ta 1i TepuTopiankeHin uinicHocTi63. MNoBHomacwTabHa BinHa NpoTu
YKpaiHu i opyrnin etan pocifcbKoi arpecii, Lo noyascs 24 ntotoro 2022 p., AaB HOBUI NMOLUTOBX MPaKTULi
BMKOPUCTaHHs 3ac06iB BOMOBHUYOI eMOKpaTii.

22 TtpaBHs 2022 p. yxBaneHo 3akoH Ykpainu “Npo 3abopoHy nponaraHan poCincbKoro HaUMCTCbKOro ToTaniTapHoro
pexumy, 36ponHoi arpecii Pocincbkoi ®efepalii Sk AgepxxaBu-Tepopucta npoty YKpaiHu, CUMBOIIKUM BOEHHOIO
BTOPrHEHHS POCIICbKOrO HALMCTCLKOro TOTaniTapHoro pexumy B YkpaiHy’64. Y ctaTTi 2 akta cpopmynboBaHa
3abopoHa nponaraHaun poCiNcbKoro HaUUCTCbKOro ToTaniTapHoro pexumy, 36poriHoi arpecii Pociicekoi Pepepalii
SK JepKaBu-TepopmucTa npotu YkpaiHu.

Yka3om lNpesngeHTa Ykpainm Big 19 6epesnsa 2022 p. Ne 153/2022 6yno BBeeHo B Aito PileHHs Pagu
HauioHanbHoi 6e3nekun i 06opoHu Ykpainu “LLloao npuaynuHeHHs OisnbHOCTI OKpeMMUX MONITUYHMX NapTin” 65.
MpoTe, BoYe BUAb, NPU3YNNUHEHHS HE MOTIO BBaXaTWUCA AOCTAaTHBOK peakuieto (Ta 1 BnacHe 6e3goraHHoo 3
IOPUANYHOI TOYKK 30pY). ITMca noBuHHO Gyno came npo 3abopoHy. 3a koHoAaBeLb BUPILLMB, L0 iCHYHUMX 3ac06iB
HeOoCTaTHLO, | 3akoHOM Y KpaiHu “Ipo BHECEHHS 3MiH 0O AesKUX 3a KOHOA4ABYMX akTiB YKpaiHu Lwoao 3abopoHu
noniTUYHMX NapTin” 66 BBiB 4OA4ATKOBI MiACTaBm ANs 3abOpOHM MOMITUYHMX NapTii, WO NOB’A3aHi 3 BUNpaBAaHHSM
pocincbkoi arpecii (cT. 5 3akoHy Ykpainu “INpo nonituyHi napTii B YKpaiHi’67), BBEAEHO NOHATTSA POCINCHKOro
HaLUMCTCBbKOro TOoTaniTapHoOro pexmnmy, a Takox aMmiHe-

Ha nigcygHictb cnpas. MNpoTarom 2022 p. yxBaneHi pilleHHs npo 3a60poHy BinbLu HiXX AeCATM NPOPOCIACHKMX
noniTM4HMx napTin. Oesiki nozosn 6ynu nogaHi we o 24 notoro 2022 p. (woao napTii “YeniwHa Ykpaina”). Y
AesiKMX BUNagKax nigctaBamu Ans 3abopoHu 6yno nopyLleHHst 4EKOMYH3aLUINHOro 3akoHy (woao PobiTHu4oi napTii
YKpaiHn (MapKCUCTCbKO-NEHIHCLKOT)68, B iHWnx — 6ynn 63 PiweHHsa KoHcTuTyuiiHoro Cyay Ykpainu Big 16 nunHa
2019 p. Ne 9-p/2019 <https://zakon.rada.gov.ua/ rada/show/v009p710-19#Text> (naTa 3BepHeHHs: 05.12.2022).

64 NMpo 3abopoHy NponaraHan POCINCbKOro HaUUCTCLKOrO ToTaniTapHoro pexumy, 36poriHoi arpecii Pociicbkoi
depepadii 9k gepxaBu-tTepopucta npoTn YKpaiHu, CMMBOMIKA BOEHHOTO BTOPrHEHHS POCICHKOIO HALMCTCLKOro
TOoTaniTapHoro pexumy B YkpaiHy: 3akoH Ykpainu Big 22 TpaBHa 2022 p. Ne 2265-1X <https://
zakon.rada.gov.ua/rada/show/2265-20#Text> (nata 3BepHeHHs: 05.12.2022).

65 IMpo piweHHs Pagun HauioHanbHOI 6e3nekn i 06opoHu Ykpainu Big 18 6epesHsa 2022 poky “LLloao npuadynmHeHHst
AiSANbHOCTI OKpeMux NoniTMYHUX NapTin”: Ykas MpeangeHTta Ykpaitu 19 6epesns 2022 p. Ne 153/2022
<https://zakon.rada.gov.ua/rada/show/153/2022#Text> (aata 3BepHeHHs: 05.12.2022).

66 NMpo BHECEHHS 3MiH 00 AEsKUX 33 KOHOAAaBYMX akTiB YKpaiHu WoAo 3abopoHM NOMITUYHMX NapTii: 3akoH YKpaiHu
Big 3 TpaBHa 2022 p. Ne 2243-IX <https://zakon.rada.gov.ua/rada/show/2243-20#Text> (oaTta 3BepHEHHS:
05.12.2022). 67 MNpo nonituyHi napTii B YkpaiHi: 3akoH Ykpainm Big 5 kBiTHs 2001 p. Ne 2365-I11
<https://zakon.rada.gov.ua/ laws/show/2365-14#Text> (gaTta 3BepHeHHs: 05.12.2022).

68 PiweHHsa Bocbmoro anensuinHoro agminictpatueHoro cyay Big 12 nunHs 2022 p. Ne 640/9489/19 <https://
zakon.rada.gov.ua/rada/show/va489705-22#Text> (gaTta 3BepHeHHs: 05.12.2022).

3acTOCOBaHi BXe HOBI nigctasu anst 3abopoHu (MporpecrBHa couianictnyHa napTis69, CouianictuyHa napTia7o,
MapTisa Wapia71, “Cotos NiBux Cun” 72, “Couianictn’73, “Ono3uuinHa nnatgopma — 3a xutra” 74 Ta iH.). Hackineku
BOANMM € TEPMIH “POCINCHKUIN HALMCTCHKMI TOTanNITapHUA PEXNM”, LLIO BUKOPUCTAHWI Y 3a KOHOAABCTBI? Y
HWHILLHBOMY POCIVICbKOMY TOTaniTapHOMy pexuMi cnpasdi 6aunmo 6arato antosii Ha HauMCTCbkni pexxnm NiTnepa.
BogHouac, moxnuneo, kpalue 6yno 6u onepyBatu B LibOMY KOHTEKCTi TEpMIHOM “pawumn3m” i 3roqom 1oro
KOHCTMTYLiOHaNi3yBaTu 3a AOMOMOrOK YTOYHEHHS CT. 37 KOHCTUTYLi (SK BapiaHT), eKChmiuMTHO BUPA3MBLLIN
obMexeHHs1 LWoao nponaraHam 6e3nocepeHbo B KOHCTUTYLLIMHOMY TEKCTI?
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Lle nutaHHa ans o6roBopeHHs. YkpaiHa morna 6u ctaty KpaiHoto, Ska Ha KOHCTUTYLIMHOMY PiBHI mopsg i3
KOMYHi3MOM, HaLM3mMoM, paimamom, 3abopoHuna 6u nponaraHay Takoro ToTaniTapHOro NONiTUYHOTO PEXUMY, K
“pawwmam”. OBrpyHTYBaHHS LIbOMY OYEBUAHE — HEYYyBaHa arpecis Ta ii pynHIBHUIA XxapakTep, i3 YviM 3iluToBXyBanacs
YkpaiHa.

Okpim TOro, SIKLLO onepyBaTh TEPMIHOM “paLuM3m”, YM MOXKHA BBaXaTu MOro CBOEPIAHMM NPOJOBXKEHHSAM (abo
nepeposKEHHSIM) KOMYHICTUYHOMO TOTaniTapHOro pexumy, 3abopoHy nponaraHam skoro 6yno 3anpoBag)XeHo y
2015 p.? Y uboMy NUTaHHI HeEMae Hivoro aneHoro. Hoea igeonorisi Pocii — ue nepepoaxeHa ToTanitapHa
KOMYHICTUYHa igeonoris, yci HroaHcu Teopii | ToTa NniTapHOT NPaKTUKN SIKOT e AoBefeThCs JOCTiAKYBaTN BYEHUM.

OcTaTo4He ohopMIIEHHS HOBOI 3arpo3nMBoi igeonoremMu, iky YyMOBHO MOXHa Ha3BaTu “palumam’, Biobynocs 3
yXBaneHHsaM ckaHdanbHuX 3MiH 0o KoHCcTuTyuii Pocii y 2020 p. “Pawmnam” Takox HaTXHEHHWI LLapu3MOM, NOCUNaHHS
Ha cTapy Pocincbky imnepito Ta ii iMnepartopis, L0 03Ha4Ya€e NOBEPHEHHS A0 TpaauLioHaniaMmy, camogepXascTBa Ta
BiJHOBIIEHHS KONMULLUHBOI “Benuyi” kpaiHu LiHoto cBoboaun. Bigomun ictopuk T. CHangep gogae oo uboro, Wo cepeq
03HaK i€l igeonorii € 1 Taka, sika xapaktepuaye ‘TlyTiHa K kymmpa 6inmx pacucTis y BCbOMY CBITi'75.

69 PiweHHsa Bocbmoro anensuinHoro aaminictpatmeHoro cyay Big 23 vyepsHs 2022 p. Ne 1/857/5/22 <https://
zakon.rada.gov.ua/rada/show/vb7_5705-22#Text> (gaTta 3BepHeHHs: 05.12.2022). 70 PiweHHsa Bocbmoro
anensauinHoro agmiHictpaTMBHoro cyay Big 15 vepsHa 2022 p. Ne 1/857/10/22 <https://
zakon.rada.gov.ua/rada/show/vb0_2705-22#Text> (nata 3BepHeHHs: 05.12.2022).

71 MNMocTtaHoBa BepxosHoro Cypay Big 6 BepecHst 2022 p. Ne [1/857/1/22 <https://reyestr.court.gov.ua/
Review/106164240> (nata 3BepHeHHs: 05.12.2022). 72 NocTtaHoBa BepxosHoro Cyay Big 29 BepecHs 2022 p. Ne
M/857/7/22 <https://zakon.rada.gov.ua/laws/show/ vb7_2780-22#Text> (naTta 3BepHeHHs: 05.12.2022).

73 MNMocTtaHoBa BepxoBHoro Cypay Big 23 BepecHs 2022 p. Ne 1/857/3/22 <https://zakon.rada.gov.ua/laws/show/
vc3_2780-22#Text> (oata 3BepHeHHs: 05.12.2022). 74 MNocTtaHoBa BepxosHoro Cyay Big 15 BepecHs 2022 p. Ne
/857/8/22 <https://reyestr.court.gov.ua/ Review/106339460> (gata 3BepHeHHs: 05.12.2022).

75 T Snyder ‘The War in Ukraine Has Unleashed a New Word. In a creative play on three different languages,
Ukrainians identify an enemy: “ruscism”
<https://www.nytimes.com/2022/04/22/magazine/ruscism-ukrainerussia-war.html> (accessed: 05.12.2022).

MMicnsa BToprHeHHs Pocincbkoi ®enepalii B YkpaiHy ctano 3po3ymino, Wwo nigepu wiei igeonorii noyanm
BMKOPWCTOBYBATMK He nuLle “M’siky cuny”, a i BiiCbKOBY arpecito Ans yTBepaKeHHs umx igen. Ha Hawe rnmboke
nepeKkoHaHHs1, HacTaB Yac AaTu YiTKy BiAMNOBIAb NPeACcTaBHUKIB NPABHUYOT CMINIbHOTY LWLOAO MOXIMBOCTI iCHYBaHHS
y NpaBOBOMY MOri i€l ieonorii, sika noyana peanbHO 3arpoXyBaTu iCHYBaHHIO KOHCTUTYLLIMHWUX CUCTEM Bnn3bKMX
0o Pocii kpaiH i He Tinbkn M.

Tak, cepeq [okasiB, MOKNageHnX B OCHOBY CYAOBOrO pilleHHs npo 3abopoHy napTii “OnosuuirHa nnatgopma — 3a
XnTTa” Byno Te, WO BKaszaHa napTia 3arMmMarnacs nownpeHHsaM iHhopmaLii Tpo HasiBHICTb B YKpaiHi
HaujioHancouianicTMYHOro (HaUMCTCbLKOro) pexmnmy, Noro NiATPMMKM Briagoko, NPo reHo Lna pocCiiCbKOMOBHOMO
HaceneHHs Ta xuTenie JlyraHcbkoi i [JoHeubkoi obnacTein. OkpimM Lpboro, 6yno BM3HAHO, L0 NOLMpeHa iHdopMaLis
€ i0eHTMYHOI BMCMNOBNIOBaHHAM npesuaeHTa Pocii. Taki x npeTeHsii Oynu i 40 iHWKMX NPOpOCiNcbkux NapTii. Tomy 3
ornsagy Ha 36poiiHy arpecito, sika BxXe Mae nig coboto YiTKy iAeonorito, i ii ToTanitapHy TEPOPUCTUYHY NPaKTUKY,
KOHCTMTYLiOHani3awis Takoro obmexxeHHs1 B ManbyTHbOMY BUMMSAAE LINIKOM AOPEYHUM KP OKOM.

[ns Hac BaXXNMBUM € LeHTpanbHWUIN eNeMeHT igeornorii “pawmamy” — 3anepeyeHHs He3anexHocTi YkpaiHum Ta il
TepuTopianbHOI LiNiCHOCTI, a TakoX HaMaraHHs1 34iMCHI0BaTK Bi4NOBIAHI NOCSAraHHsA 36pOVHNMK, HACUITbHULIBKUMM,
TEPOPUCTUYHUMM MeToAaMn. AKLLO X BpaTn kpuTepii, ski ctaBuTb €CIMJT i BeHeuiicbka koMmicia ans npaBoMipHOCTI
3ab0pOHUN NONITUYHMX NApPTIi, TO CaMe HAaCUbCTBO, MOro MiATPMMKA Y1 3aKIUKM A0 HbOro AKpas3 i BBaXKatoTbCs
O4YEBUOHO HEMPUAHATHUMU. Y 3B’sI3KY 3 LIMM HEOOXiAHICTb 3aCTOCYBaHHs 3aC06iB BOMOBHUYOT AEMOKpaTii 3 METO
3axUCTy TepuTopianbHOI LiNICHOCTI B BHYTPILLHIX CUM, WO 34iACHIOTE NponaraHay i BUnpaBaaHHS BTOPrHEHHS,
HaCUMbHULBLKOT arpecii pOCiNCbKOro pexnmMy € BUNpaBaaHoro.

B MUCHOBKW . lMpukpo, WO nocaraHHA Ha KroYoBi LIHHOCTI — 4eMOKpaTito | TepuTopianbHy LiNICHICTb, ke BiAKPUTO
nponarysarnocsi OKpeMUMU NOMITUYHUMUK CUaMu, 3anuiianocs AOBrMi Yac no3a puanuYHOK OUIHKO. | nvwe konm
He3anexHicTb i TepuTopianbHa UinicHicTe YkpaiHu 6ynm 6e3nocepeHb0 aTakoBaHi 30BHILLHIM arpecopom 3a
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NiGTPUMKM BHYTPIWHIX cun y 2014 p., KOHCTUTYLIMHUA NPUHLMN TepuTopianeHoI WinicHocTi (4. 3 ¢T. 2, cT. 37, CT.
157 KoHcTuTyuii YKpaiHu) cTaB LeHTpanbHUM 06’eKTOM 3axmcTy 3acobamy BOMOBHMYOI EeMOKpaTIl.

KCY vy piweHHsx Big 16 nunHa 2019 p. Ne 9-p/2019 76 i Big 21 rpygHsa 2021 p. Ne 3-p/202177 ckoperysaB
aKCionoriYHU BEKTOP KOHCTUTYLiNHOrO nagy Ha 76 PiweHHs KonctutyuiiHoro Cyay Ykpainm Big 16 nunHsa 2019 p.
Ne 9-p/2019 (H 63).

77 PiweHHs KoHctutyuinHoro Cyay Ykpainm Big 21 rpyaHs 2021 p. Ne 3-p/2021 <https://zakon.rada.gov.ua/
rada/show/va03p710-21#Text> (gata 3BepHeHHs: 05.12.2022).

KOPMCTb BOMOBHMNYOT AeMOKpaTii (Ko xo4a 6 y3aTK Ans NOPIBHSAHHA MOro X pileHHs Big 27 rpygHa 2001 p. Ne
20-pn/200178, cnpaea npo ykaawu MNpe3uaii BepxosHoi Pagn Ykpainu wopo KomnapTii YkpaiHu, 3apeecTpoBaHoi 22
nmnHa 1991 p.).

Mwu nepekoHaHi, Lo B ManbyTHbOMY, NiCNsi NepPeMoru y BiliHi NpoTy arpecopa, 6e3 KoMNeKCHOro pedopMyBaHHsI
6a3oBux po3ginisa OcHoBHOro 3akoHy He 06iTUChL. 30kpema, YiTKo NOTPIGHO copMyntoBaTU CTaBMEHHS 4O
TOTaniTapHuX i4eonoriv i iXHbOI NponaraHan: KOMyHi3my, dalumnamy, Haumamy i, K 3apas M1 6a4Mmo BUXOasa4um i3
HUHILWHIX nodin, — “pawmsmy”. ig pawmamom B ymoBax TPYBaoYOi BiiHU 3 YNEBHEHICTIO MOXXHa PO3YMITN HOBY
iAeOororito i T ToTaniTapHy NPakTuKy, SKy BTIMOE B XXUTTS arpecop.

3arpoasy, siky Hece palumM3M, He cnig abcontoTHO NOPIBHIOBATM i3 BXE “ycTaneHuMu Boporamun”, Takumm gk dpatimnsm,
Haum3M Ta KOMyHi3M. BopoTbba i3 ocTaHHIMK € 6OpPOTEGOI MPOTU TEMHOrO MUHYOro, 6opoTbba i3 pan3mom €
6opoTbb0oto 3a HoOpMarnbHe ManbyTHe. [Npu LbOMY B NepLLOMY BUNAAKY 3arpo3a nae i3 cepemnHy CycninbCTBa, Lo
MOXe CTpaxaaTu Ha KONEKTUBHUN Hapuucuam, TOAI SK y BUNaaKy 3 “palimsaMoM” BUKIUK ife 330BHi, i Mae KOHKpeT Hi
reorpacivyHO OKpecrieHi Mexi.

Cnuncok BUKOPUCTaHUX axepen

-

. Bibliography Authored books
. 1. Flumann G, Streitbare Demokratie in Deutschland und den V ereinigten Staaten Der
. staatliche Umgang mit nichtgewalttatigem politischem Extremismus im V ergleich (Springer 2015) (in German).

. 2. Jaschke H-G, Streitbare Demokratie und innere Sicherheit: Grundlagen, Praxis und Kritik

2

3

4

5. (Westdt Verl 1991) (in German).
6. 3. Kirschner A, A Theory of Militant Democracy: The Ethics of Combatting Political

7. Extremism (Yale University Press 2014) (in English).

8. 4. Kommers P, Miller A, The Constitutional Jurisprudence of the Federal Republic

9. of Germany (Duke University press 2012) (in English).

10. 5. Levitsky S, Ziblatt D, How Democracies Die (Crown 2018) (in English).

11. 6. Mannheim K, Diagnosis of Our Time. Wartime Essays of a Sociologist (Paul, Trench,

12. Trubner & Company, Limited 1943) (in English).

13. 7. Rijpkema B, Militant Democracy: The Limits of Democratic Tolerance (Routledge 2018)

14. (in English).

15. 8. Sa jo A, Uitz R, Constitution of freedom: an introduction to legal constitutionalism (Oxford

16. University Press 2017) (in English).

17. 9. Tyulkina S, Militant Democracy: Undemocratic political parties and beyond (Routledge

18. 2015) (in English). 78 PiweHHs KoHctutyuinHoro Cyay Ykpainu Big 27 rpyaHsa 2001 p. Ne 20-pn/2001 (H 36).
19. Edited books

20. 10. Frankenberg G, ‘The Learning Sovereign’ in Nergelius J (ed), Constitutionalism: New

21. Challenges: European law from a Nordic perspective (Martinus Nijhoff Publishers 2008) 17-39 (in English).

22.11. Harris D, O’'Boyle M, Warbrick K (eds), Law of the European Convention on Human

KoHcTuTyuioHanict

14


https://zakon.rada.gov.ua/

23. Rights (Oxford University Press 2009) (in English).

24.12. Rak J, Backer R (eds), Neo-militant Democracies in Post-communist Member States of the
25. European Union (Routledge 2022) (in English).

26. 13. Rijpkema B (ed), Militant Democracy — Political Science, Law and Philosophy (Springer
27.2018) (in English).

28. 14. Sajo A (ed), Militant Democracy (Issues in Constitutional Law) (Eleven International

29. Publishing 2004) (in English).

30. 15. Thiel M (ed), The ‘Militant Democracy’ Principle in Modern Democracies (Routledge
31.2009) (in English).

32. 16. Barabash | H, ‘Konstytutsiyna reforma ta stabilnist konstytutsiynoho ladu: pravovyy

33. analiz systemnoho vzayemozv’'yazku’ in Pravova systema Ukrayiny: istoriya, stan ta perspektyvy, t 2: Konstytutsiyni zasady
pravovoyi systemy Ukrayiny i problemy yiyi vdoskonalenny (Pravo 2008) 32—-58 (in Ukrainian).

34.17. Nimchenko V |, Kryuchkov H K (red), Vidnovlena spravedlyvist. Pro zaboronu diyalnosti

35. Kompartiyi Ukrayiny (Oriyany 2005) (in Ukrainian). Journal articles

36. 18. Accetti C |, Zuckerman |, ‘What's Wrong with Militant Democracy?’ [2017] 65 (1S)

37. Political Studies 18299 (in English).

38. 19. Bourne A K, B értoa F C, ‘Mapping “Militant Democracy”: Variation in Party Ban

39. Practices in European Democracies (1945-2015) [2017] 13 (2) European Constitutional Law Review 221-47 (in English).
40. 20. Franzmann S T, ‘Wie lasst sich aus politikwissenschaftlicher Sicht ein Parteiverbot

41. rechtfertigen?’ (2013) 19 MIP 46-52 (in German).

42. 21. Loewenstein K, ‘Militant Democracy and Fundamental Rights’ (1937) 31 (3) American

43. Political Science Review 417-33 (in English).

44. 22. Loewenstein K, ‘Militant Democracy and Fundamental Rights’ (1937) 31 (4) American

45. Political Science Review 638-58 (in English).

46. 23. Malkopoulou A, Norman L, ‘Three Models of Democratic Self-Defence: Militant

47. Democracy and lts Alternatives’ [2018] 66 (2) Political Studies 442—58 (in English).

48. 24. Sajo A, ‘From Militant Democracy to the Preventive State’ (2006) 27 Cardozo Law

49. Review 2255-94 (in English).

50. 25. Weill R, ‘Secession and the Prevalence of Both Militant Democracy and Eternity Clauses

51. Worldwide’ (2018) 40 Cardozo Law Review 905-90 (in English).

52. 26. Barabash | H, ‘Dvadtsyat rokiv nezalezhnoho postupu: vtoma vid demokratii chy

53. utverdzhennia novoho konstytutsiynoho proektu?’ (2011) 1 Byuleten Ministerstva yustytsiyi Ukrainy 5-13 (in Ukrainian).
54. 27. Barabash |, ‘Pravo na zminu konstytutsiynoho ladu yak skladova pravosubiektnosti

55. Ukrainskoho narodu’ (2019) 10 Pravo Ukrayiny 66—80 (in Ukrainian).

56. 28. Berchenko H V, ‘Dekomunizatsiia v Ukraini: konstytutsiyno-pravovi aspekty’ (2017) 4

57. Forum prava 13-23 (in Ukrainian).

58. 29. Berchenko H V, ‘Pravo narodu vyznachaty i zminyuvaty konstytutsiynyy lad v aspekti

59. zdiysnennya ustanovchoyi vliady’ (2020) 46 Naukovyy visnyk mizhnarodnoho humanitarnoho uni-versytetu 10—4 (in Ukrainian).
60. 30. Bernatskyy B, ‘Rishennya Konstytutsiynoho Sudu Ukrayiny u spravi pro zaboronu

61. Kompartiyi Ukrayiny u svitli kontseptsiyi voyovnychoyi demokratiyi’ (2017) 193 Naukovi Zapysky NaUKMA 92-6 (in Ukrainian).
62. Websites

63. 31. Snyder T, ‘The War in Ukraine Has Unleashed a New Word. In a creative play on three

KoHcTutyuioHanict

15



64.

65.
66.

67.

68.

69.
70.
71.
72.
73.
74.

75.

76.

77.

78.

79.
80.

different languages, Ukrainians identify an enemy: “ruscism™ <https://www.nytimes.
com/2022/04/22/magazine/ruscism-ukraine-russia-war.html> (accessed: 05.12.2022) (in English).

32. Chulivska I, ‘Komunisty Ukrayiny: “Dzhynsa y partyya edyny!” (Instytut masovoi

informatsii, 27.07.2012) <https://imi.org.ua/articles/komunisti-ukrajini-djinsa-ipartiya-edinyi-i1272> (accessed: 05.12.2022) (in
Ukrainian).

33. Hrabovskyi S, ‘Komunizm v Ukraini: doktryna, praktyka, zlochyny. Sproba Ne 2.

Zaborona KPU: kinets shliakhu totalitarnoi sekty’ ( Den, Ne 114, 25 chervnia 2014)
<https://day.kyiv.ua/article/tema-dnya-podrobytsi/komunizm-v-ukrayini-doktrynapraktyka-zlochyny> (accessed: 05.12.2022) (in
Ukrainian).

34. Ministerstvo yustytsiyi proty KPU. Administratyvnyy pozov <http://www.istpravda.
com.ua/articles/2014/07/9/143697> (accessed: 05.12.2022) (in Ukrainian). lurii Barabash Hryhorii Berchenko
IS DEMOCRACY CAPABLE OF DEFENDING ITSELF IN WAR?

(ON THE EXPERIENCE OF STATE BUILDING

DURING RUSSIAN AGGRESSION)

A BSTRACT . The purpose of the article is to clarify the theoretical and practical aspects of the formation of the doctrine of
militant democracy in Ukraine and its application during the period of Russian aggression, to identify the issues of such
application, as well as to formulate proposals for improving the relevant practice of constitutional law-making regarding the
prohibition of propaganda of totalitarian practices of communism, fascism, nazism and ruscism.

Militant democracy is defined as the legal restriction of democratic freedoms in order to isolate democratic regimes from the
threat of overthrow by legal means. The Constitutional Court of Ukraine, in decisions No 9-p/2019 dated July 16 and No 3-p/2021
dated December 21, 2021, adjusted the axiological vector of the constitutional order in favour of militant democracy (if at least we
take for comparison its decision No 20-pn/2001 dated December 27, 2001, the case on decrees of the Presidium of the
Verkhovna Rada of Ukraine regarding the Communist Party of Ukraine, registered on July 22, 1991).

In the future, after the victory in the war against the aggressor, comprehensive reformation of the basic sections of the
Fundamental Law cannot be avoided. In particular, it is necessary to clearly formulate the attitude to totalitarian ideologies and
their propaganda: communism, fascism, nazism and, as we see now on the basis of current events, “ruscism”. Ruscism in the
conditions of an ongoing war can be understood with certainty as a new ideology and its totalitarian practice, which is currently
being implemented by the aggressor.

The threat, posed by “ruscism”, should not be completely compared with already “established enemies” such as fascism, nazism,
and communism. The fight against the latter is a fight against the dark past, the fight against ruscism is a fight for a normal future.

At the same time, in the first case, the threat comes from the middle of society, which can suffer from collective narcissism, while
in the case of ruscism, the challenge comes from the outside, and has specific geographical boundaries.

KEYWORDS : militant democracy; prohibition of political parties; territorial integrity;

ruscism; communism.

daunu matepiany

OpwuriHanbHun dann aBTopa

KoHcTutyuioHanict 16


https://www.nytimes
https://imi.org.ua/articles/komunisti-ukrajini-djinsa-ipartiya-edinyi-i1272
https://day.kyiv.ua/article/tema-dnya-podrobytsi/komunizm-v-ukrayini-doktrynapraktyka-zlochyny
http://www.istpravda
https://constitutionalist.com.ua/wp-content/uploads/2023/04/YuryBarabash.pdf

