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BinpomocTi npo aBTOpa

BepHastok AH

BepxoBHun Cypa

AHoTauinA
HALJIOHAJTbHA LLKOSA CYAAIB YKPAIHM

Mporpama nigroToBkM Ans NigTPUMaHHSA kBanidikauii cyaniB OKpyXHUX agmiHicTpaTuBHuX cyaiB 12 keitHA 2023
poky EdekTmBHMI 3axmCT npaB ocobu B agMiHICTpaTMBHOMYCYOOYMHCTBI Ik OCHOBa AOBipM 4O NpaBoCyaas:
KpuUTepii, Mexi Ta 0COBNMBOCTI AOCATHEHHS

A BEPHASIOK
cypna KacauinHoro agmiHictpaTtuBHoro cygy y cknagi BepxosHoro Cyay, [OKTOP HOpUAMYHMX Hayk, npodecop
OOBIPA O CYOOBOI MKW/ BIAON

BepxoBHun Cyan EdekTmBHMI 3axXmCT npaB ocobu B agMiHICTPaTUBHOMY CYJO4YMHCTBI Ik OCHOBA AOBIpU A0
npaBocyAas: KpuTepii, Mexi Ta 0cobnMBOCTI AOCATHEHHS 2

BepxoBHun Cyn EGekTMBHUI 3axmCT npaB ocobun B agMiHICTPaTUBHOMY CYO4YMHCTBI Ik OCHOBA AOBIpU A0
npaBocyaas: KpuTepii, Mexi Ta 0cobnmMBOCTI AOCATHEHHA 3

BepxoBHuin Cyn EeKkTMBHUI 3aXmUCT NpaB 0cobun B agMiHICTpaTUBHOMY CYO4YMHCTBI Ik OCHOBA AOBIpU 40
npaBocyAas: KpuTepii, Mexi Ta 0cobnmMBOCTI AOCATHEHHSA 4

BepxoBHuit Cya EdekTnBHMI 3ax1CT npaB 0cobu B aAMiHICTPaTUBHOMY CYLOYMHCTBI K OCHOBA AOBIpY 4O
npaBoOCyAas: KpUTepIl, Mexi Ta 0COBNMBOCTI JOCATHEHHS 5

KOHCTUTYLIA YKPAIHW

Cratta 34. Ko)kHOMY rapaHTy€eTbCA NpaBo Ha cBo6oAy AYMKM i cnoBa, Ha
BiflbHe BUpaXXeHHA CBOIX NornsgiB i nepekoHaHb. KoxeH mae npaBo BifbHO
36upartn, 36epiratn, BUKOpMCTOBYBaTH i nownproBaTu iHpopmauito ycHo,
NMCbLMOBO abo B iHWKMK cnocib - Ha cBin BUOIp

3aiNcCHEeHHs uMx NpaB Moxe 6yTn obmexeHe 3aKkOHOM

KoHcTuTyuioHanict
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1. B iHTepecax HauioHanbHoOI 6e3nekun, TeputopianbHOI WinicHocTi abo
rpomMancbLKoOro NnopsiAKy 3 MeTor 3anobiraHHsA

3aBOPYLUEHHAM 4K 31104NHAM,
2. InA 0XOpOHM 380pPOB'A HaCeneHHH,
3. Ansa 3axucTy penyTaudii abo npaB iHWKXX noaen,

4. InAa 3anoGiraHHA po3ronoleHHo iHhopmaluil, oaepxaHol KOH(iAeHLiNnHO,
5. Ang nigTpymaHHA aBTopUTETY | HeynepeoXeHocTinpaBocyaas.

BepxoBHui Cyn EekTMBHUI 3axXmUCT npaB 0cobun B agMiHICTpaTUBHOMY CYAO4YMHCTBI Ik OCHOBA AOBIpU 40
npaBocyaas: KpuTepii, Mexi Ta 0cobnMBOCTI AOCATHEHHS 6

CTpareria po3BUTKYy CUCTEMY MPABOCYAAA Ta KOHCTUTYLINHOrO cygounHecTea Ha 2021 — 2023 poku, 3aTBepAXeHa
Yka3om lNpe3sngeHta Yrpainm Big 11.06.2021 Ne 231/2021 OcHoBHi npobrnemMu: HU3bKWI piBEHb CyCnifnbHOI JOBIpU
[0 opraHis cyj0BOI Bnaau.

MeTa i 3aBaaHHs: niaB1LWeHHA ePeKTUBHOCTI opraHi3auii cyaoBoi Bnaau Ta iIHCTUTYTIB NpaBoCcyaast, 3MiLHEHHS
[A0Bipy 00 HUX cycninbctBa. BepxosHui Cya EdpekTuBHMIA 3axmcT npaB 0cobu B aAMiHICTPaTUBHOMY CYOOUYUHCTBI 5K
OCHOBa L,0BipW 40 NpaBoCyAas: KpUTepii, Mexi Ta 0COBNMBOCTI JOCATHEHHS 7

«MokasHuk goBipu oo BepxosHoro Cyay Ta cyqoBOi CUCTEMU Mae TEHAEHLKO NMOCTYNOBOro 30iMnbLUEHHSA», —
3ayBaxuB onoea BC BceBonopg KHsases, 3BiTytoun npo nokasHukn pobotun Ha Mnenymi BC (17.02.2023) https://prav
o.ua/pokaznyk-doviry-do-verkhovnoho-sudu-ta-sudovoi-systemy-maie-tendentsiiu-postupovoho-zbilshenniazauvazh
yv-holova-vs-vsevolod-kniaziev-zvituiuchy-pro-pokaznyky-roboty-na-plenumi-vs/ lNoka3Huk gosipu 0o BepxoBHoro
Cyny Ta cygoBOi CMCTEMU Mae TEHAEHLIH0 NOCTYMNOBOrO 30iMbLUEHHS.

«Ane pearnbHi NOKa3HMKN NOKpaLaTbCH, KON Cyamn nepLuoi Ta anensauinHol iHCTaHUin HaNnOBHATLCS CyaasaMM i
npauBaTMMyTb MOBHMM CKIAAoM, afkKe Tofi MOxHa byae roBopuTy Npo LUBUAKI CTPOKU po3rnsaay cnpas i npo
OinbLU sKicHI pilleHHs», — BneBHeHu BceBonoa KHA3eB.

Fonoea BC Takox 03By4MB OCHOBHI Lini ans BepxosHoro Cyay Ha 2023 pik, cepef sKux:

1. CNpPUsIHHA NPaBOBIN BM3HAYEHOCTi Ta MOCUMEHHA Cy4OBOro 3axMCTy npas i cBoboa rpoMagsiH;

2. CNpUsiHHA cydaMm y po3rnsagi cnpas WOAO 3M104MHIB MPOTY HaLioHanNbHOi 6e3nekn Ta BOEHHNUX 3MOYUHIB;
3. 6e3neka BCiX y4acHVKIB NPOLECIB;

4. edHICTb CyAOBOI MPaKTUKK;

5. nigBnweHHs gosipn go BC.

BepxoBHuit Cyn EdekTnBHMI 3ax1CT NpaB 0cobu B aAMiHICTpaTUBHOMY CYLOYMHCTBI K OCHOBa AOBIipY 4O
npaBocyaas: KpuTepii, Mexi Ta 0cobnmMBOCTI AOCATHEHHSA 8

Cypposawm, Bnagi Ta cycninbCTBy cnig (oopMyBaTh €BPONENnCcbKe CIPUNHATTSA NpaBa, KoMy 3aKOHHICTb He JOMIHYE Hafg,
cnpaseanueicTio, — Monosa BPI (16.02.2023) https://interfax.com.ua/news/interview/891705.html LLlo HeobxigHO
KpaiHi B Linomy gns Toro, wob BigHOBUTK OOBIpY A0 CyA4IBCbKOrO KOPMyCcy B EBPOMENCHLKOMY 3HAYEHHI LIbOro
cnosa?

[Jogipa 0o cynoBoi Bragm opMyeTbCA 3 Ail i pilleHb KOHKPETHUX CYAAIB: HACKINbKA BUBaXKEHUMMU,
06r'pyHTOBaHUMM i cnpaBeanuBMMu 6yayTh CYLOBI pilLEHHS, Takoto Byae i peakuis rpomaasH. Konu nogm
nobayarb, L0 CyAOBi NPOLECH BiOKPUTI, LLIO B CYAi € PIBHICTb | 3MarasnbHiCTb CTOPiH, TO4i 3’ ABMTbCS AOBipa A0 cyay.

BepxoBHu Cyn EekTnBHMI 3ax1CT NpaB 0cobu B aAMiHICTPaTUBHOMY CYLOYMHCTBI SIK OCHOBa AOBIpY 4O
npaBoCyAas: KpUTepii, Mexi Ta 0cobnMBOCTI JOCATHEHHS 9

KoHcTuTyuioHanict
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Okpema gymka cynai Konctutyuinoro Cyay Ykpainm Jlemaka B.B. ctocoBHo PiweHHs KoHcTuTyuinHoro Cyay
Ykpainu Big 28 cepnHs 2020 poky Ne 10-p/2020 Y gepxaBi, 3aCHOBaHIN Ha NPUHLMNI BEPXOBEHCTBA NpaBga,
OCTaTOYHi Cy[0BIi PiLLEHHS MOBMHHI BUKOHYBaTUCS, yCi 6e3 BUHATKY. [ToBara aepasu 4O NOBHOBaXEHb CYA0BOI
Bnagu € nepefymMoBO0 A0BIpK CyCninbCTBa A0 CYAiB i BPELUTi - 4O BEPXOBEHCTBanpasa.

Mpobnema HEBMKOHAHHS CYOBMX PilleHb (Tak camo sk "HEKOMMNNEKT" Ha CYAAiBCbKUX Nocajax Ta CUCTEMHE
HedodiHaHCYBaHHACYAOBOI CUCTEMMU)HE BUpiLLYyBanaca"noniTMYHMMn"rinkamn Bnaau i paxiwle, Lo npussoguno o
3HWKEHHS PiBHA CyCninbHOI AOBIpY 40 CyAiB.

BepxoBHun Cya EdekTmBHMI 3axmcT npaB ocobun B agMiHICTpaTMBHOMY CYAO4YUHCTBI Ik OCHOBA AOBIpU A0
npaBoCyAas: KpUTepii, Mexi Ta 0cobnMBOCTI JOCATHEHHsT 10

KOHCYNbTATUBHA PALA EBPOMENCHLKMX CYOAIB (KPEC)

BucHoBok Ne 20 (2017) npo ponb cyaiB y 3abe3neyeHHi €eqHOCTi 3aCTOCYBaHHS 3aKOHY
https://supreme.court.gov.ua/userfiles/media/opinion_20_UA.pdf

6. Heop,HopasoBe yXBaneHHA cyaoBUX piLI.IGHb, AKi cynepe4dyaTtb ogHe oAHOMY,
MOXe CTBOPUTHU CVITyaLI,iIO
NpaBOBOi HEBU3HAYEHOCTI, LLIO CMPUYMHUTL 3MEHLLIEHHS IOBIPY 10 CYA0BOT CUCTEMM, TOAI 5K LS 10Bipa € BaXIMBUM

€N1IeMEeHTOM [ep>KaBu, WO KepyeTbCA NPUHLUMNOM BEPXOBEHCTBA Npasa. €aHicTb 3aCTOCyBaHHA NnpaBa 06yMOBJ'|}0€
,D,OBipy FpOMa,D,CbKOCTi Ao Cy):l,iB Ta NoKpallye rpoMmazCbKy AYMKY CTOCOBHO CI'IpaBeJJ,J'II/IBOCTiTa npasocynns.

20. Po3B’a3aHHA cynepevHoCTeN y CyL4O0BIN NPaKTULi €, y NepLUY Yepry, NOBHOBaXXEHHSIM BEPXOBHOIO cyay.

BepxoBHuUi cya Mmae 3abe3nevyBaTti eQHICTb Cy40BOT NPAKTUKK AN TOTro, Wob BUNPaBnaTM HENOCNIAOBHOCTI Ta,
Taknum YMHOM, MiATPUMYBaTK rPOMaChbKy LOBIPY OO CyfoBOi cucTtemu. BepxoBHuii Cyg EQekTUBHUIA 3aXMCT npae
0cobu B agMiHICTpaTMBHOMY CyJOYMHCTBI Ik OCHOBa JOBipK 4O NpaBOCyaasA: KpUTepii, Mexi Ta 0cobnmeocTi
pocsarHeHHs 11

3AKOH YKPATHW «MPO CYAOYCTPIN | CTATYC CYOOIB»

CratTta 56. NpaBa Ta 060B’aA3kM cyaai Cyana moxe 6yt YneHom
HauioHanbHMX abo MiXKHapoAHUX acouiauin Ta iHWKUX opraHisadin, Wo MarTb
Ha MeTi 3aXuUCT iHTepeciB cyaAaiB, yTBepaAXeHHs aBTOpPUTETY CyAOBOI Braau B
cycninbCTBi abo po3BUTOK OpPUANYHOI Npodecii Ta Haykn

Cynnoa 3060B’A3aHUI, 30KpemMa, JOTPMMYBaTUCA NpaBuIl CyA4iBCbKOI €TUKM, Y TOMY YMCHi BUSBNATU Ta

nigTPMMyBaTN BUCOKI CTaHAAPTN NOBEAIHKM Y OyAb-sKil QisiNIbHOCTI 3 METOK YKPINfeHHs CycninbHOI 4oBipy A0 cyay,
3abe3nevYeHHs BNeBHEHOCTi CyCninbCTBa B YECHOCTI Ta HEMiAKYMHOCTI CyAaiB.

BepxoBHun Cyn EGekTMBHUI 3axXmCT NnpaB 0cobun B agMiHICTpaTUBHOMY CYO4YMHCTBI Ik OCHOBA AOBIpU J0
npaBoCyAas: KpuTepii, Mexi Ta 0cobnmBOCTi AOCArHeHHs 12

KoHcTuTyuioHanict
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Crartta 57. lNpucsara cyani Ocob6a, npnsHavyeHa Ha nocaay cyani, HabyBae
NOoBHOBaXeHb CyAAi NiCnA CKrnageHHs NpuUcArn cyaai takoro 3micty: "4, (im’a
Ta npi3BuLLe), BCTynar4u Ha nocaay cyadi, ypouucTo npucsiraro
YKpaiHCbKOMY HapofoBi 06’€eKTUBHO, 6€3CTOPOHHLO, HeynepeaXeHo,
He3anexHo, cnpaBeanMBo Ta KBanicikoBaHO 34iMCHIOBaTU NpaBocyann Big
iMeHi YKpaiHu, KepyroumMcb NPUHLUIMNOM BepXOBEHCTBa NpaBa, NiAKoOpPAYUCH
nuuwe 3aKoHy, YeCHO i CyMniHHO 34iMCHIOBAT NOBHOBaXX€HHA Ta BUKOHYBaTH
000B’A3KMU cyaAai, AOTPUMYBaATUCA €TUMHUX NPUHUMNIB | NnpaBun NnoBeAiHKn
CyAAi, He BUMHATU AN, WO Nnopo4aTb 3BaHHA cyaai abo nigpuBaloTb
aBTopuTeT npaBocyann”

BepxoBHun Cya EdekTtmBHMI 3axmcT npaB ocobu B agMiHICTPaTMBHOMY CYAO4YMHCTBI Ik OCHOBA AOBIpU A0
npaBoCyAas: KpUTepii, Mexi Ta 0coBnMBOCTI JOCATHEHHST 13

CratTta 79. lpoBeAeHHA KOHKYpPCY Ha 3aMHATTA BakaHTHOI nocaau cyaAi
Buwa paga npaBocyans Moxe BigMOBUTU Y BHeCeHHI lNMpe3naeHToBi YKpaiHu
noAaHHA Npo NpuU3HaYeHHA cyani Ha nocaay, 30Kpema, 3 niacTaBu HaABHOCTI
o6r'pyHTOBaHOro CyMHiBY LWoA0 BiaNOBIAHOCTI KaHAMAAaTa KpUTtepiro
AobpoyecHOCTi YM npodecinHOl eTUKK abo iHLWNX 06CTaBUH, AKIi MOXYTb
HeraTUBHO BMJIMHYTU Ha CyCNiNnbHY AOBipYy A0 CyAOBOI Bnaau y 3B’A3Ky 3
TakMm npusHavyeHHAM BepxoBHun Cya EcdekTMBHMM 3axXucT npaB ocoou B
aaMiHiCTpaTMBHOMY CYAO4YMHCTBI IK OCHOBA AOBipU A0 NpaBoCcyAnA:
KpuTepii, Mexi Ta 0cobnMBOCTIi AOCArHEeHHA 14

Crarta 106. NiactaBu gucumnnidapHoi BignoBiganbHocTi cyaai Cyaanr moxe
OyTH NPUTArHYTO A0 AUCUMUNIiHapHOI BiaNoBiAanbHOCTI B NopsaaKy
avucumnnidHapHoro npoBamKeHHs, 3a AONYLWEeHHA cyanelo NoBeAiHKu, LWo
nopounTb 3BaHHA cyaai abo nigpuBae aBTOpUTET NpaBoCcyaas, 30Kpema B
NUTaAHHSAX Mopari, YeCHOCTI, HeniAKYyNHOCTI, BiANOBIAHOCTi CNOCOOY XUTTA
cyAaAai noro cratycy, AOTPUMAHHS iHWKUX HOPM CyAAiBCbKOI €TUKU Ta
cTaHAapTiB noBeAiHKKU, AKi 3a6e3neyvyyloTb CycninbHy AOBipY A0 cyAy, NposB
HenoBaru Ao iHWUX cyaaiB, aaBoKaTiB, eKCNnepTiB, CBiAKIB YU IHLINX
y4dacHukiB cyaoBoro npouecy Ctarta 109. AucuunniHapHe CTArHEHHA
CTOCOBHO cyaAi IcTOTHMM aucumMnniHapHUM NPOCTYNKOM abo rpyoum
HexXTyBaHHAAM 060B’sA3KaMu cyAAi, WO € HeCYMiCHMUM 3i CTaTyCoOM

cynai abo BMSIBIISIE Or0O HEBIANOBIAHICTL 3aMMaHi nocagi, Moxxe OyTn BU3HaAHUI, 30KpeMa, Byab-aKuin 3 Takmx
dakTiB: - cyaas AoNyCcTMB NOBEAIHKY, L0 NOPOYNTL 3BaHHS cyaai abo nigpveae aBTopuTeT NpaBocyaas, y ToMy

4yucni B MMTaHHAX Mopani, YeCHOCTI, HEMiAKYMHOCTI, BiANOBIAHOCTI cnocoby »XUTTA Cy4di Koro ctatycy, LOTPUMaHHS
iHLUMX €TUYHMX HOPM Ta CTaH4apPTiB NOBEiHKM, sKi 3a6e3neyytoTb CycninbHy AOBIpY 40 cyay;

- Cy4As JonycTMB iHLWe rpybe NopyLUEeHHS 3aKOHY, Lo MigpuBae cycninbHy AoBipy Ao cyay. BepxosHuii Cyg
EdbexkTnBHMIA 3aX1CT NpaB 0cobu B aAMiHICTPaTMBHOMY CYL0YMHCTBI K OCHOBA [0BipY 4O NpaBoCcyans: KpuTepii,
MeXi Ta 0cobnmMBOCTi AOCATHEHHA 15

KoHcTuTyuioHanict



Crartta 96. 3BinbHeHHA YneHa Buwoi kBanicikauinHoi Komicii cyaaiB YkpaiHm
3 nocagu lNigctaBamun ansa 3BiNIbHeHHS YneHa Buwoi kBanicgikadinHoi Komicii
cypaiB YKpaiHm 3 nocagm €, 30Kpema, rpybe um cucteMmatuyiHe HeXTyBaHHA
060B’siI3KaMM, WO € HECYMICHMM i3 cTaTycOM YuneHa Buwoi kBanidikauinHoi
KoMicii cyaaiB YkpaiHu abo BUSABUIIO MOro HeBiANOBIAHICTbL 3aMMaHin nocaai,
AOonyLWeHHSA iHWOoI NoBeAiHKK, WO NigpMBae aBTOPUTET Ta CYCNiNbHy AOBipYy
A0 npaBocyanA i cyaoBol Briagu, y TOMy Yuchi HeAOTPUMaHHA €TUYHUX
cTaHAapTiB cyaAi AK cknagoBoi npodecinHoi eTukn YneHa Buwoi
KBanicikauinHol Komicii cyaais YkpaiHu

BepxoBHun Cya EdekTtmBHMI 3axmcT npaB ocobun B agMiHICTpaTMBHOMY CYAO4YUHCTBI Ik OCHOBA AOBIpU A0

npaBoCyAAs: KpuTepii, Mexi Ta 0ocobnuBoCTi AocsArHeHHs 16

3AKOH YKPAIHU «MPO BULLY PALY MPABOCYOOA»

CratTta 3. [loBHOBaxeHHA Buwoi paau npasocyaasn Buwia paga npasocyans,
30KpeMa, BXXMBa€ 3axoAiB Woao 3abe3neyeHHA aBTOpPUTETY NpaBocyans Ta
He3anexHocTi cyanis. BepxoBHun Cya EcdekTnBHMIM 3axmcT npaB ocobu B
aAMiHiCTpaTMBHOMY CYAJOMMHCTBI SIK OCHOBa AOBipU A0 NpaBocyaan:
KpuTepii, Mexi Ta ocobnuBocTi gocsarHeHHA 17

CrarTa 73. 3axoam woao 3abesnevyeHHA He3aneXxHoCTi cyaaiB Ta aBTOpUTETY
npaBocyaas

1. Buwia paga npaBocynan 3 MeTolo 3abe3sneyeHHs He3aneXxHocTi cyaaiB Ta
aBTOpUTeTy NpaBocynas

2) BHOCWTb [10 BiZINOBiAHMX OpraHiB 41 NocagoBux ocib NoJaHHA NPO BUSIBNEHHS Ta NPUTArHEHHS [0 BCTAHOBMEHOI
3aKOHOM

Bi4NOBIAanNbLHOCTI OCIO, SKMMKM BUMHEHO Aii abo gonyLleHo 6e3aianbHICTb, WO NOpYLUYE rapaHTil He3aneXHOCTi
cynnis abo nigpuBae aBTopuTeT NPaBOCYAAS;

5) 3BepTaeTbca Ao cyb’ekTiB NpaBa 3akOHOAABYOI iHiLiaTMBW, OpraHiB, siki yNnOBHOBaXKEHi NpUAMaTh NpaBoBi akTu, i3
nponosuuiamu

Loao 3abesneyeHHsl He3anexHoCTi cyaniB Ta aBTOPUTETY NpaBoCyaas;

7) roTye y cniBnpadi 3 opraHaMu cyaaiBCbKOro CaMOBPSIAYBaHHS, iHLUMMUW OpraHamun Ta yCTaHoBaMu CUCTEMM
npasocyAas,

rpoMaacbknummn 06’egHaHHAMM | ONPUITIOAHIOE LLOPIYHY JOMNOBIAb MPO CTaH 3abe3nevyeHHs He3anexHoCTi cyaais B
YkpaiHi;

8) BXMBaE iHWNX 3axodiB, sKi € HeOOXigHUMN ANns 3abe3neyvYeHHs1 He3anexXHoCTi CyaaiB Ta aBTOPUTETY NPaBOCYAAS.

4. Buwa paga npaBocyaas cnisnpautoe 3 Pagoto cyaaiB YkpaiHu,
FpomaacbKo pagoro 400POYECHOCTI, F(POMaACbKUMU 00’€AHAHHAMM,
BiANOBIAHMMM OpraHamm iHLIMX AepKaB, MiXKHAapPOAHMMM opraHi3aLisiMy Ta iXHIMK opraHamu woao po3pobneHHs Ta
BMPOBaXEHHs 3ax0iB 3abe3neyeHHs He3anexHoCTi cyaniB Ta aBTopuTeTy npaBocynas. BepxosHun Cya

EdbexkTnBHMIA 3ax1CT NpaB 0cobu B aAMiHICTPaTMBHOMY CYL0YMHCTBI K OCHOBA [0BipY 4O NpaBoCcyans: KpuTepii,
MeXi Ta 0cobnmMBOCTi AOCArHEHHA 18

KoHcTuTyuioHanict



Cratta 24. lNinctaBamu ana 3BinNnbHeHHA YneHa Buwoi paau npaBocyaas 3
nocaawm €, 30Kpema, rpybe 4m cuctemaTtuyHe HexTyBaHHSA 060OB’A3KamMu, LWO €
HeCyMiCHMM 3i cTaTycoM 4yneHa Buwoi paam npaBocyans abo BussBUo Noro
HeBiANOBIAHICTb 3aMaHiIn nocagi, AoNYLWeHHS iHWOoI NoOBeAiHKM, WO
nigpMBae€ aBTOpUTET Ta CyCninbHy AOBipY A0 NpaBocyAas Ta CyaoBoOI Brnaaum,
y TOMY YUCIli HeAOTPUMAHHA eTUMHUX CTaHZAapPTIB cyAAai ik CKNaaoBoi
npodyecinHol eTUKM YneHa Buwoi paam npasocyans

BepxoBHun Cyn EGekTMBHUI 3axXmCT npaB ocobun B agMiHICTpaTUBHOMY CYO4YMHCTBI Ik OCHOBA AOBIpU 40
npaBoCyAas: KpuTepii, Mexi Ta ocobnuBocTi AocsarHeHHs 19

KOLEKC YKPAIHV MPO AOMIHICTPATMBHI MPABOMOPYLUEHHSA

"CrtatTa 188-32. HeBmkoHaHHA 3aKOHHUX BMMOT BuLoi pagm npaBocyaas, ii opraHy abo uneHa Buwoi pagu
npasocyaas HeBUKOHaHHs 3aKOHHMX BUMOT Buwoi pagm npaBocyaas, it opraHy abo uneHa Buwoi pagu
npaBocyAAs LWOAO HadaHHs iHopmauii, cyaoBoi cnpasu (i konii), po3rnag sKoi 3akiH4eHOo, HafaHHSA 3aBijoMO
HeJOoCTOBIpHOI iHGopMaLLil, a Tak caMO HeoAepXKaHHS BCTAHOBMEHNX 3aKOHOM CTPOKIB HaZlaHHS iHgopmaLlil,
cynoBoi cnpaswm (i konii), po3rnag sKkoi 3akiHyeHo, Buwwin pagi npasocyaas, il opraHy abo uneHy Buwoi pagm
npaBoCyAAs - * TArHyThb 3a coboto HaknageHHs wrpady Big M'AT4ecaT 40 cTa MATAeCATU HeONoAaTKOBYBaHWX
MiHIMyMiB 0OXO4iB rPOMagsiH.

HeHapaHHsa abo HecBoevacHe HafaHHs BignoBidi Ha nogaHHa Buwoi paam npaBocyaasi Npo BUSIBNEHHNA Ta
NPUTATHEHHS 4O BiAMNOBIAANbHOCTI OCI0, AKMMU BUMHEHO Aii abo gonyLleHo 6e3aisanbHICTb, WO NOpyLUYOTh rapaHTil
HesanexHocTi cyaais abo nigpvBaTe aBTOPUTET NpaBocyaas, - * TArHYTb 3a COOOK HaknaAeHHs WTpady Bia
OBOXCOT O TPbOXCOT HEONOAATKOBYBAHMX MiHIMYMiB JOXOAIB rpoMaasaH".

BepxoBHun Cyan EdekTmBHMI 3axmcT npaB ocobun B agMiHICTPaTUBHOMY CYJO4YUHCTBI Ik OCHOBA AOBIpU A0
npaBoCyAAs: KpuTepii, Mexi Ta ocobnuBocTi gocsrHeHHs 20

3BiT 3a pesynbTatamm gocnigxeHHsa « CTaBneHHs rpoMaasH YkpaiHm 0o cy4oBoi cucteMmy (3 9 no 14 xoBTHs 2020
poky; CouionoriyHa cnyx6a LleHTpy PasymkoBa Ha 3amoBneHHst Odicy Pagu €ponu B YKpaiHi)
https://rm.coe.int/zvitsud2020/1680a0c2d7 Cepea rpomagsiH, Ski MaloTb HELLIOAaBHIN AOCBIA CMiNIKyBaHHS 3 cygamu,
nepeBaxae AOBipa 40 cMCTeMU NpaBocyaas: 6anaHc AOBipK A0 CyAiB B LiNOMY € NO3UTUBHUM, TOOTO YMCro
onuTaHux, ski AoBipATb cyaam (48,0%) 6yno BULLMM, HiXX YMCO TUX, XTO He AoBipsie (41,6%).

LLle BuLLOO € JOBipa rpomMagsH, siKi KOHTakTyBanu 3 cygamu, 4o MiCLIeBUX CyAiB: JOBIpY MiCLEBMM Cygam
BMCNOBMINU BinbLuicTb onutaHux — 54,4%, HepoBipy — 34,9%. BepxoBHuii Cya EheKkTMBHUIA 3ax1CT npaB ocobu B
agMiHICTPaTUBHOMY CyJOYMHCTBI Ik OCHOBA AOBIpU 40 NPaBOCYAAN: KpUTEPIl, MexXi Ta 0cOBNMBOCTI JOCATHEHHS 21

MuTaHHa «edeKTUBHOCTI» CyA0BOro 3axncty 6esnocepefHbo NoB’A3aHO 3 TaKUMU CKNagHUMU NMUTaHHAMW NpaBa sK:
[ auckpeuisa cyb’ekta BnagHUX noBHOBaXeHb [ | anckpedis (po3cya) cyay (cT. 245 KAC Ykpainn) [1 gocTtyn go cyay
(cT. 6 KoHBeHLii) [] cnocobu 3axncTy (MOXIKMBICTb 3aXMCTY «Ha ManbyTHE») [ npegmeT, niacTaBy Ta NPaBoBi
nigcTasm NO30BY [ BMXi4 cyay 3a Mexi NO30BHMX BUMOT [ Mexi kacauinHoro nepernsgy Bepxosnuii Cyg
EdbexkTnBHMIA 3ax1CT NpaB 0cobu B aAMiHICTPaTUBHOMY CYL0YMHCTBI K OCHOBA [0BipY 4O NpaBoCyans: KpuTepii,
MeXi Ta 0cobnMBOCTI AOCATHEHHSA 22

[ cTpoku (TpMBanicTb Cy0BOro npoLecy) [ 3aX1cT CycninbHUX IHTEPECIB [ SKICTb Cy40BOrO PilLEeHHS || BUKOHAHHSI
Cy[0BOrO PiLLEHHSs [| piBHICTb Ta 3MaranbHiCTb CyL0BOro NpoLecy | NPUHLMN «Cya 3HAE 3aKOH» || MpUHLMN
npoLiecyanbHoi ekoHoMiT [1 BigcTyn Big no3uuii BepxosHoro Cyay [ po3nogin Bnag (cMctema CTpuMmyBaHb i
npotuear) MNutaHHA «edeKTUBHOCTI» CYyA0BOro 3axucty 6esnocepeaHb0 MNOB’A3aHO 3 TaKMMUK CKITagHUMm

NMMTaHHAMM NpaBa SAK:

BepxoBHun Cyan EgekTmBHUI 3axXmCT npaB ocobu B agMiHICTPaTUBHOMY CYJO4YUHCTBI Ik OCHOBA AOBIpU A0
npaBoCyAAs: KpuTepii, Mexi Ta 0cobnMBOCTI AOCATHEHHS 23

EdekTnBHMI CyaoBMI NpoLeC BiAMNOBIAAE TaKMM XapaKTepUcTMKaMm SK MPakTUYHWUI, OIEBUN, a TAKOX onepaTuBHUN
Ta skicHWI (6anaHc Mixk LMy ABoMa BUMMorammn) EekTBHUIA 3axXMCT 03Havae, Wo noTpidHun pesynbtar
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pocaraetbcs 6e3 HeobXiAHOCTI MOBTOPHUX CYAOBMX UM iHLIMX npoueayp HeedekTnBHMI 03HavYae hopmanbHUn
BepxoBHui Cya EdekTnBHMI 3ax1CT NpaB 0cobu B aAMiHICTPaTUBHOMY CYLOYMHCTBI SIK OCHOBa AOBIpY 4O
npaBoOCyAas: KpUTepIi, Mexi Ta 0cOBnNMBOCTI JOCATHEHHS 24

EdexTnBHMM Takox mae 6yt came cygoBe pilleHHs Lis BumMora HanpsiMy noB’d3aHa i3 3aBepLuanbH1UM eTanom
npaBoCyAAs, a came, BUKOHAHHSIM Cy0BOrO PilleHHs (eheKTUBHICTb NOBUHHA OyTW 30piEHTOBaHa Ha
«BUKOHYBaHICTb» pilleHHs cyay) BepxosHun Cyn EcbekTuBHMIA 3axmcT npaB 0cobu B agMiHICTpaTUBHOMY
CYOOUMHCTBI sIKk OCHOBa AOBipU 40 NpaBoCyaas: KpUTepii, Mexi Ta 0COONMBOCTI JOCATHEHHS 25

Bumora edhekTMBHOCTI CTOITb B OAHOMY PSiAii 3 BUMOTOIO CNpaBeaIMBOCTI, SKi, 38 MEBHUX YMOB MOXYTb KOHKYpyBaTu
Mixk coboto EdpekTBHICTL Mae ABi NMOLLMHK: MPaKTMYHA | NpaBoBa, SKi TAKOX, 3@ NEBHUX YMOB MOXYTb KOHKYpyBaTH
(BOTPMMYOUMCBNPUHLMMYBEPXOBEHCTBANpaBa, BapTo BPaxoByBaTU«OOMEXYBaNbHUA» MPUHLIMN3AKOHHOCTI)
BepxoBHun Cyn EGeKkTMBHUI 3axXmCT NpaB ocobun B agMiHICTpaTUBHOMY CYO4YMHCTBI ik OCHOBA AOBIpU A0
npaBoCyAas: KpuTepii, Mexi Ta 0cobnMBOCTI AOCATHEHHS 26

Cyay B Mexax po3rnsay KOHKpeTHOI cnpaBu, 4OCUTL YacTo, Nepes NPUNHATTAM pilleHHsI NOTPiOHO y3roaxxyBaTu
[ABa acnekTu: Lo No3unBay BBaxae € e(PEKTUBHIM A11S 3aXUCTY MOro NopyLLUEeHOro npaea (OXOPOHIOBaHOro iHTepecy)
Ta WO 3HaxoauTbes y komneTeHuii cyay Cya Aie He aBTOHOMHO, a pa3oMm i3 3aKOHOA4aBYOK Ta BUKOHABYOIO FifIKO
BNaaw, siKi NpMnMatoTb BNACHi pilleHHs (000B’A3KOBI 40 BUKOHAHHS), @ TAKOX BOJIOAi0Tb rapaHTOBaHO
KoHcTuTyui€o YkpaiHm BMAaCHO HE3anexHiCTIo Ta KoMneTeHTHicTio BepxosHun Cya EdekTuBHMI 3axncT npas
ocobu B agMiHiCTpaTMBHOMY CyAO4MHCTBI Ik OCHOBA [OBIpY 40 NPaBOCyAAst: KpUTepii, Mexi Ta 0cobnmBocTi
[OCSATHEHHA 27

Cyny HeobxigHO 3axMCTUTK NopyLLeHe NpaBo (OXOPOHIOBaHWM iHTepec) no3meaya: (1) onepatnBHO (2) edeKTMBHO
ane (3) y mexax 3akoHy Ta (4) He Ha LwKoay iHWnM ocobam (cycninbHum iHTepecam) Akwo (3) abo (4) He
[03BONSATb JOCATHYTHM (2), CyA Mae po3rnsaaTv NUTaHHSA LWOA0 MOXKIMBOCTI CNpaBeAMBOro BigLIKOAYBaHHSA
(komneHcauii wkoam) Bepxosruii Cyn EdbekTBHMIA 3aXMCT NpaB 0cobu B agMiHICTPATUBHOMY CYLOYMHCTBI K
OCHOBa [0BipY 40 NpaBoCcyaas: KpUtepii, Mexi Ta 0cobnmnBoCTi AOCATHEHHS 28

3a npunmcamum 4. 2 cT. 55 KoHcTuTyLii YkpaiHn KOXKHOMY rapaHTyeTbCs MPaBO Ha OCKaPXKEHHS B Cyai pilleHb, A Yn
0e3pianbHOCTI opraHiB Aep>KaBHOI Briagu, OpraHis MicLLeBOro caMoBpsAyBaHHS, MOCafoBuX i criyk00Bumx ocib.
3rigHo 3 4. 4. 1 Ta 3 cT. 124 OcHoBHOro 3akoHy YkpaiHu npaBocynns B YKpaiHi 34iNCHIOTb BUKIIOYHO Cyau;

FOPUCAMKLIA CyAiB NOLMPIOETHCA Ha Oyab-sKMIA opUaNYHMIA cnip. 3 MeTow 3axucTy npas, cBobop Ta iHTepecis
ocobu y cepi nybniyHo-NpaBoBMX BiAHOCKH Ait0Tb agMiHiCTpaTuBHI cyau (4. 4 cT. 125 KoHcTuTyuii Ykpainu).
BepxoBHun Cyan EdekTmBHMI 3axmCT npaB ocobun B agMiHICTPaTUBHOMY CYO4YMHCTBI Ik OCHOBA AOBIpU 40
npaBoCyAas: KpuTepii, Mexi Ta 0cobnMBOCTI AOCATHEHHS 29

Y KoHcTuTyuii YkpaiHu 3akpinneHo HM3Ky 3acag (MpUHLMNIB) Cya04MHCTBA, 30Kpema:

1. PIBHICTb YCiX y4aCHVKIB Cy40OBOro npouecy nepes 3akoHOM i CyaoMm;

2. 3maranbHiCTb CTOPiH Ta cBO6OAA B HafaHHi HUMU CyAly CBOIX AOKa3iB iy
AoBeAeHHI nepen cyaom

X MepeKoHNNBOCTI;

3. rnacHicTb Cy0BOro npoLecy Ta Moro noBHe dikCyBaHHA TEXHIYHMMUK 3acobamu;

4. pO3yMHi CTPOKM po3rnsigy cnpaBu cyaoMm; 3abe3neyeHHA npaBa Ha
anensauinHUK nepernsag cnpasu

Ta Yy BUSHA4YEeHUX 3aKOHOM BMNaakax — Ha KacauiiHe OCKap>XeHHA cygoBoro piLIJeHHﬂ;
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5. 060B’A3KOBICTb CyAoOBOro piweHHsA (cT. 129)

Be3ymoBHO Ui npmHUMny 6e3nocepeHbO CNPSIMOBaHi Ha rapaHTyBaHHS eheKTMBHOMO NMOHOBIIEHHS Y NpaBax ocobw,
sIKa 3a iX 3aXnCcToM 3BepHynach Ao cyay. BepxosHun Cya EdekTmBHMI 3aXncT npaB 0cobu B agMiHICTpaTMBHOMY
CYOOUMHCTBI 5IK OCHOBa A0BIpU 40 NpaBOCyaad: Kputepii, Mexi Ta ocobnmeocTi gocarHeHHs 30

3rigHo 3 npaBoBoto no3uuieto KoHctutyuinHoro Cyay Ykpainm (KCY) npaBo Ha cygoBUI 3axXUCT SK BUA OEPKaBHOro
3axucTy npas i cBoboA NioanHK | rpomMaasHuHa nepegbayae i KOHKPETHI rapaHTil edPeKTVBHOIrO NOHOBMEHHS B
npaBax LUMSXoM 34iMCHEeHHs1 NpaBoCyAAs; BiACYTHICTb TaKoi MOXITMBOCTI OOMEXYe Lie NpaBo, ske 3a 3MiCTOM Y. 2
CT. 64 KoHcTuTyuii YkpaiHu He Mmoxe ByTn obmexeHo HaBiTb B yMOBax BOEHHOro abo Haa3Bu4anHoro ctaHy (abs. 15
n. 3 MOTUBYBarbHOI YacTuHN PiweHHs KCY Big 7 TpasHs 2002 p.

Ne 8-pn/2002). NMpaBocynas 3a CBOEID CYTTIO BU3HAETLCS TakUM NLLE 33 YMOBM, LLIO BOHO BiAMNOBI4a€E BUMOram
cnpaBeanuBOCTi | 3abesnevye epekTMBHE NOHOBMEHHS B Npasax (ab3ay AecaTuin NyHKTY 9 MOTUBYBarbHOT YaCTUHU
Piwenns Big 30 ciyHs 2003 p. Ne 3-pn/2003).

BepxoBHun Cya EdekTuBHMI 3axmcT npaB ocobun B agMiHICTPaTUBHOMY CYAO4YMHCTBI Ik OCHOBA AOBIpU A0
npaBoCyAAs: KpuTepii, Mexi Ta 0cobnmBOCTi AOCArHeHHS 31

EdbekTnBHICTb 5K cknagoBa NpUHLIMNY BEPXOBEHCTBA NpaBa, € OLHIE 3 FONIOBHUX BMMOT Ta KPUTEPIIB OLLIHKM SKOCTI
Cy[0BOro 3ax1CTy npaB Ta iHTepeciB ocobu Bia nopyLueHb 3 60Ky cy6’ekTiB BagHMX MOBHOBaXeEHb, LLO 3aKpinneHa
y KoHcTuTyuii YKpaiHy Ta MikHapoaHUXaKTax.

Taka BUMOra Mae BUKOHYBaTUCS AepkaBoto B 0cobi ii KOMNeTEeHTHNUX Cy6’ eKTiB BMagHMUX NOBHOBaXEHb NPOTAroM
BCbOrO Mepiogy — Bi MOMEHTY BUHUKHEHHS! CNOPY | MPUAHATTS 0CO0O0I0 PilLeHHsI NPO 3BEPHEHHS 0 cyay A0
MOMEHTY MOBHOMO BMKOHAHHS CYI0BOIO PilEHHS.

BepxoBHui Cyan EGeKkTMBHUI 3axXmCT npaB ocobun B agMiHICTpaTUBHOMY CYO4YMHCTBI Ik OCHOBA AOBIpU 40
npaBoCyAAs: KpuTepii, Mexi Ta 0cobnMBOCTI AOCATHEHHS 32

BignogigHo 4o cT. 4 uboro 3akoHy 40 NPUHLMMIB agMiHICTPaTUBHOI Npoueaypu, KpiM iHLWOro, BigHECEHO
eeKTUBHICTb Ta rapaHTyBaHHSA ePeKTMBHMX 3acobiB NpaBOBOro 3axucTy. MepLmii NpUHLMN nonsrae y Tomy, Lo
afMiHICTpaTMBHMI OpraH OpraHi3oBye po3rnsag Ta BUPILLEHHS Cnpas, Lo Hanexarb 40 Moro KomneTeHLil, 3
HaVMeHLIMMW BUTpaTamy KOLUTIB Ta iHLUMX PecypciB y NPOCTUIN Ta edpeKTUBHUIA CNOcib; agMiHiCTpaTUBHUIA OpraH
3abesneyvye po3rnag i BUPILWEHHS CNpaBn 3 BYUMHEHHAM NpoLefypHUX Oiv, SKi € 4OCTaTHIMU ANS HaneXHoro
BUPILLEHHS cnpasu.

EdexTnBHiCTb NpaBOBOro 3axucTy € 0O4HMM i3 MPUHLIMNIB aaMiHICTPaTUBHOI NpoLeaypu, Npo WO 3a3HavyeHo 3aKoHi
Ykpainun «po agmiHictpaTuBHynpouenypy». BepxosHuin Cyn EdbekTuBHUIM 3axmcT npas ocobu B
aaMiHICTPaTUBHOMY CyJOYMHCTBI SIK OCHOBA 4OBIpU 40 NPaBOCYAAs: KPUTEPIi, MexXi Ta 0CoBNMBOCTI JOCATHEHHS 33

Cratta 14. EcbeKkTUBHICTb

1. AaMiHicTpaTUBHMI OpraH opraHi3oBy€ po3rnsag Ta BUpilLeHHA cnpas, LWo
Harnexartb A0 MOoro KomneTeHuil,

3 HaMMEHLUMMU BUTPaTaMm KOLLTIB Ta iHLIMX PecypciB, Y NPOCTui Ta ecpeKTuBHMIA cnocib.

2. AgMmiHicTpaTMBHMM opraH 3abe3nevye po3rnag i BUpilLeHHA cnpaBu 3
BYMHEHHAM NnpoueaypHux gin,

LLIO € JOCTaTHIMM Ta HEODXIOHMMU ANsi HAaNEeXHOro BUpIiLLEHHs cnipaBu. BepxosHuii Cya EdekTMBHUIA 3axuCT npas
ocobu B agMiHICTpaTMBHOMY CyOUMHCTBI Ik OCHOBa [OBIpY 40 NPaBOCyAas: KpUtepii, Mexi Ta 0ocobnmeocTi
[ocsArHeHHs 34
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Crartta 18. NapaHTyBaHHA etheKTUBHUX 3aCO6IiB NpaBOBOro 3aXMcTy O3Ha4ae,
Lo ocoba Mae NpaBO Ha OCKapXXeHHSA pilleHb, i Yn 6e34iANbHOCTI
aaMiHiCTpaTMBHOro opraHy B Nopsiaky agMiHiCTPaTUBHOINO OCKapXXeHHS
BiaNoBiAHO A0 uboro 3akoHy Ta/abo oo cyay;

agMiHiCTpaTMBHMIA opraH 3060B’A3aHMI NOBIAOMMAATA CNOCOOU, MOPSAOK | CTPOKM OCKapPXKEHHS agMiHICTPaTUBHOIO
akTa, sIKMN HeraTMBHO BNIIMBAE Ha npaea, cBoboan abo iHTepecn ocobu. BepxoBruii Cyg EQeKTUBHUIA 3aXMCT nNpaB
0ocobu B agMiHICTpaTMBHOMY CyOYMHCTBI Ik OCHOBa JOBipK 4O NpaBoCyaas: KpUtepii, Mexi Ta 0cobnmeocTi
[OCArHeHHs 35

Ak 3a3HavaeTbes B Ykasi MNpesngeHTa Ykpainm Ne 231/2021 «[po CtpaTerito po3BUTKY cMCTEMM NpaBocyaas Ta
KOHCTUTYLiHOro cyaoumHcTBa Ha 2021-2023 pokuy, He3anexHe Ta HeynepeaXeHe nNpaBocyaas € 3anopyKoro
CTarnoro po3BUTKY CYCMiNbCTBA i AepXXaBy, rapaHTIiE AOAEepKaHHA NpaB i cBoOOA NOANHN Ta rPOMaAsiHUHA, NpaB
Ta 3aKOHHWX IHTEPECIB IOPMANYHKX OCID, iIHTEpeciB AepXaBu, 3pocTaHHA JOOPoOyTYy Ta SAKOCTi XXUTTH, CTBOPEHHS
npvBabnnBoOro iHBECTULINHOrO KniMaTy, CBOEYACHOro, ePEeKTUBHOIO i CMpaBeANMBOrOBUPILLEHHSI NPaBOBMX CMOpPIB
Ha 3acafiax BEpXOBEHCTBanpasa.

BepxoBHun Cyan EdekTMBHMI 3axXmCT npaB ocobun B agMiHICTPaTUBHOMY CYJO4YUHCTBI Ik OCHOBA AOBIpU A0
npaBoCyAAs: KpuTepii, Mexi Ta 0cobnmBOCTi AOCArHeHHS 36

Bumora edektnuBHOCTI MicTUTbCA y Taknx HopMax KAC YkpaiHu: [1 4. 1 Ta 4. 2 cT. 2 (3aBAaHHSAM afMiHICTPaTMBHOIO
CyOOUYMHCTBA € crpaBefivBe, HeynepemKeHe Ta CBOeYacHe BMPILLEHHSA CyaoM cnopiB y cdoepi nybniyHo-npaBoBux

BiJHOCWH 3 MeTO eheKTUBHOTO 3aXMCTy Npas, cBOOOA Ta iHTepeciB hi3nyHMX OCib, NpaB Ta iHTepeciB PUANYHNX

oci6 Big nopyLeHb 3 60Ky cy6 ekTiB BMagHUX NOBHOBaXEHb;

[14. 2 cT. 5 (3axucT nopyLueHmx npas, cBoboA 4M iHTepeciB 0cobu, sika 3BepHynacsa 4o cyay, MoXe 34iNCHIoBaTUCS
Cy[OM TakoX B iHLIMIA CNOCiO, SIKMI He CynepeyvnTb 3aKoHy | 3abesnedye ehekTVBHUIA 3aXMCT nNpas, cBo6os,
iHTepeciB MOAVHN | TPOMaAsHUHA, iHWKX cyB’ekTiB y cdepi nybniyHO-NpaBoBMX BiAHOCKH Bif MOPYLUEHb 3 BOKY
cy6’ekTiB BriagHNX NOBHOBAXEHb);

3acaga edheKkTUBHOCTI 3aX1CTy NpaB Ta iHTepeciB 0cobun B agMiHICTPaTMBHOMY Cy4OYMHCTBI 3HaNLLNA CBOE
Be3nocepenHe 3akpinneHHs y nonoxeHHax Kogekcy agMiHicTpaTMBHOro cygoumHcTea Ykpainm (gani — KAC
Ykpainu). BepxoBHui Cya EcdekTnBHMIN 3axXMCT npaB 0cobu B aaMiHICTpaTUBHOMY CYLOYMHCTBI K OCHOBA [0BIpK
[0 NpaBOCyAAs: KpUTepIl, Mexi Ta 0coBnMBOCTI JOCATHEHHS 37

[1ab3. 2 4. 2 cT. 9 (cya Moxe BUNTK 3a MeXi MO30BHMX BUMOT, SKLLO Lie HeobXigHO Anis edDeKTMBHOIO 3axmcTy npas,
cBobop, iHTEepeciB NIDAVHN | FpOMaAsHMHa, iHWKX CyO’ekTiB y cdepi nybniyHO-NpaBoBMX BIAHOCUH Bif, MOPYLUEHb 3
00Ky cy0’ekTiB BNagHWX NOBHOBAXEHD);

[14. 4 cT. 242 (cynoBe pilleHHs Mae BignoBigaTh 3aBgaHHI0 agMiHICTPaTUBHOMO Cy4O4MHCTBA, a came byTn
crpaBeffMBUM Ta HeynepemKeHM, CBOEYACHO BUpILLYBaTy crip y cdepi nybniyHo-npaBoBUX BiGHOCUH 3 METOIO
eeKTMBHOro 3axmcTy npas, cBo6oA Ta iHTepeciB isnyHMx ocib, NnpaB Ta iHTepPeciB opUANYHKX OCib BiA NopyLUEeHb
3 BOKy Ccyb €eKTiB BNafHMX NOBHOBAXEHb);

[1n.n2,471a10 4. 2 cT. 245 (y pasi 3a40BOMEHHSA aAMiHICTPATMBHOIO MO30BY CyA MOXe BU3HaTN NPOTUNPaBHUM Ta
ckacyBaTy iHAMBIAYanbHUIA aKT Y OKPEMI NOro MOMOXEHHS; BU3HATK 6e3aisanbHOCTi ¢y ekTa BnagHux
NMOBHOBAXeHb NPOTUMPABHOK Ta 30608 A3aTN BUMHUTW MEBHI Aii; BU3HAYUTM iHWMIA cnoci® 3axucTy npae, cBobos,
iHTepeciB NOAMHN | TPOMaAsiHUHA, iHWKX cyD ekTiB y cdepi nybniyHo-NpaBoBMX BiAHOCKH Bi4 NOpPYLUEHb 3 BOKY
cy6’ekTiB BrnagH1X NOBHOBaXeHb, SIKUI HE CynepeynTb 3akoHy | 3abesnedye edekTVBHUIN 3aXUCT TaknX npas.,
cBobop Ta iHTepeciB);

[14. 10 cT. 264 (sKLLO Y NpoLieci po3rnagy cnpasu LWoA0 HOPMATMBHO-MPABOBOIO akTa Cyd BUABUTb, LLO iHLUi
HOPMaTMBHOMNPABOBI akTW, NPUAHATI BIANOBIAAYEM, YN iX OKPEMI MOMOXEHHS, KPIM TUX, OO0 SKUX BIOKPUTO
npoBagXeHHs B agMiHICTpaTuBHIN cnpasi, 6e3nocepeqHbO BMAMBAKOTb HAa NPUMAHATTSA pilLleHHs Y cnpasi i 6e3
BU3HAHHS TakMX HOPMAaTMBHO-MPABOBUX aKTiB MPOTUMPABHUMM HEMOXIMBUA eDEKTUBHMI 3aXUCT NpaB no3usaya,
Cy[ BM3HAE Taki akTu Yum IX OKPEMi MOSNTOXKEHHS NMPOTUNPaBHMMM B MOPSAKY, BU3HAYEHOMY L€ CTaTTero).
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BepxoBHun Cya EdekTmBHMI 3axmcT npaB ocobun B agMiHICTpaTMBHOMY CYAO4YUHCTBI Ik OCHOBA AOBIpU A0
npaBoCyAAs: KpUTepIi, Mexi Ta 0coBnMBOCTI JOCSATHEHHST 38

Baxnueum € Te, wo KAC Ykpainu opieHTye Bignosigadis (cy0’ekTiB BNnagHMx NOBHOBaXeHb) 3abe3neyyBatu
edeKTUBHUI 3aXMCT Npas i cBOO6OA 4O MOMEHTY iHiLitoBaHHs 0co600 CyA0BOro NpPoBamKeHHS: 0cobu, SKi NopyLLIMN
npaBa i 3aKOHHI iHTepecH iHWKX 0cib, 3060B’A3aHi MOHOBUTY iX, HE YeKatoun Nped siBreHHst No30By (4. 2 cT. 17).

3Bigcu cnigye, Wwo edekTMBHO npautooya cuctema cy6’ekTiB BfagHNX NOBHOBaXeHb (FONTOBHUM YMHOM, OpraHis
BMKOHABYOI Tifiku1 Briagu Ta opraHiB MiCLLEBOro CaMOBPSAAYBaHHS) € TMM MeXaHi3MOM, SIKMA eheKTUBHO 3axuLuae
npaesa, cBo6oau Ta iHTepecn disnyHMX ocib, npasa Ta iHTepecu PUANYHMX OCib, WO MiHIMI3ye MOXIUBICTb
BMHWKHEHHSI CMOpiB y Ny6niyHo-npaBoBii cdepi Ta, BignoBigHoO, poduTb HENOTPIOHMM 3BEPHEHHS [0
aAMiHICTpaTUBHOrO Cyay;

KAC YkpaiHu opieHTye Bignosigadvis (Cy6’ekTiB BNagHNX NOBHOBaXeHb) 3abeanevyBat edheKTVBHUI 3aXUCT Ta
3000B’s13y€, Y pasi NopyLUEHHS Takux nNpae, cBOOOA, UM iHTEPECIB, MOHOBUTY iX 10 MOMEHTY iHiLitoBaHHS 0cob0t0
CYA,0BOro NpoBaAXeHHS.

BepxoBHun Cyan EdektmBHMI 3axmcT npaB ocobu B agMiHICTPaTMBHOMY CYAO4YMHCTBI Ik OCHOBA AOBIpU A0
npaBoCyAAs: KpUTepIi, Mexi Ta 0cobnMBOCTI OCATHEHHST 39

Baxnueo, WO 3aBAaHHAM cygy Y cnopax, L0 BUHUKAKTb i3 NyOniYHO-NpaBoBMX Bi4HOCUH, B AKMX iHAMBIQYyanbHe
npaBo 0cobu (MOXNMBICTb pearisaLii ManHOBMX NpaB, 30Kpema npasa Ha couianbHuii 3axmcT, cesoboaa
BUKOPWCTaHHS BAcHOCTI y He3abopoHeHui cnocib, npaBo Ha 6e3nepeLlukogHy NiaNPUEMHULLbKY AiSrbHICTb TOLLO)
KOHKYPYE i3 cycninbHMMM (MyOniyHnumn) iHTepecamu, € 3abeanedeHHs HeobXxiaHoro 6anaHcy Mixk cycninbHUMMN
(ny6niyHMMK) Ta NpMBaTHUMK iHTEpecamMm; epekTUBHNM MOXKe BBaXaTUCA TakWiA CNocid 3aXMCTy NOpyLUEHOro
npaea, Npu obpaHHi Akoro 060B’A3KOBO BPaXOBYETLCS CYCMiNbHUIA (NyOnivHMIA) iHTepec.

BepxoBHuit Cya EdekTnBHMI 3ax1CT npaB 0cobu B aAMiHICTpaTUBHOMY CYLOYMHCTBI K OCHOBa AOBIipY 4O
npaBoCcyAas: KpuTepii, Mexi Ta ocobnuBocTi AocsrHeHHs 40

AHania nonoxeHb KAC YkpaiHn gae nigctasum Ans BUCHOBKY, LLO e(PeKTUBHICTb Cy40BOro 3axX1CTy npas Ta iHTepeciB
ocobu B agMiHICTPaTUBHOMY CyOYMHCTBI BKITHOYaE:!

1. epekTUBHICTb pO3rnsaAy Ta BUpiLLEHHS cnpaBu,
2. epekTUBHICTb CNOCOOY 3axucTy,

3. epeKTUBHICTb CyJOBOIro pilleHHS
4. ePeKTUBHICTb NOro BUKOHaHHS.

Bci Ui cknagoBi MOXXHa OXonUTU €QNHUM TEPMIHOM «edeKTMBHE NPaBOCYAAs», L0 BACTYNAE €TarloHOM AMs OLiHKM
Cy[OOBOI Tifkv Briagu Ta € 3anopykoto A0BipK 0 Hei 3 60Ky rpomagsH, a Takox iHwmnx cy6’extiB. BepxosHun Cya
EdekTnBHMIN 3axMCT NpaB 0cobu B aagMiHICTpaTUBHOMY CYAOYMHCTBI K OCHOBa [OBipWU 0 NpaBoCcyaas: KpUTepii,
MexXi Ta 0cobnmBoCTi JocArHeHHs 41

Bumora edhekTMBHOCTI Cya0BOro 3axmcTy nNpas Ta iHTepeciB 0cobu 3akpinneHo y KoHcTuTyuii YkpaiHn, Hu3ui
MiXKHAPOOHMX aKTiB Ta TaKOX 3aKOHIB YkpaiHu. 3okpema, 3aranbHo Aeknapadietonpas noanHy nepeabdadeHo, o
KOXHa NniognHa Mae npaBo Ha ePeKTUBHE NMOHOBIEHHSA B NpaBax KOMNETEHTHUMY HaLiOHaNbHUMK cygamu y
BUMagKax NopyLUEHHS il OCHOBHUX NpaB, HAa4aHWUX il KOHCTUTYLiEo abo 3akoHOM (CT. 8).

Y cT1. 3 Mix)kHapogHoro nakTy nNpo rpomMafsiHCbKi Ta NONiTUYHI NpaBa nepefdayeHo, Wo KoXHa AepxkaBa, sika bepe
yyacTb y ubomy [MakTi, 3060B’A3yeThCs, 30kpema, 3abe3neunTu Beskii ocobi, npaBa i cBo60oAM SKOT, BU3HAHI B
ubomy [MakTi, nopyLeHo, edheKkTUBHUI 3acib NPaBOBOro 3aXUCTY, HABITb KOMNW Lie NOPYLUEHHsI ByNo BUMHEHE
ocobamu, Lo Aisnm sk ocobu odiLiviHi.

BepxoBHuii Cya EdekTnBHMI 3ax1CT npaB 0cobu B aAMiHICTpaTUBHOMY CYLOYMHCTBI K OCHOBa AOBIpY 4O
npaBoCyAas: KpUTepii, Mexi Ta 0cobnMBOCTI AOCATHEHHS 42
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BignosigHo 8o 4. 1 cT. 2 MixkHapo4HOro nakTy Npo eKOHOMIYHI, couianbHi i KynbTypHi MpaBa KoXHa AepxaBa, ska
Oepe y4yacTb y ubomy MakTi, 3000B'A3yeThbCA B iHAMBIQyanbHOMY NOPSAKY | B NOPSAKY MiXKHApO4HOI JOMOMOrv Ta
CniBpOBITHMLTBA, BXUTU B MakCMMarbH/UX MeXax HasiBHUX PeCcypciB 3axoaiB Ans Toro, wob 3abesneuntun
NMOCTYMNOBO MOBHE 34iNCHEHHSA BU3HAHMX Y LibOMY [MakTi NpaB yciMa HanexHuMmu cnocobamu, BKItoYaoum, 30kpema,
BXMWTTS 3aKOHOAABYMX 3aX0fiB.

Take npaBo Takox 3akpinneHe y KoHBeHLii Npo 3axucT npas noanHU Ta OCHOBHUX cBoboa (aani — KoHBeHuis), a
came —y cT. 13 BM3HA4YeHO, LLO KOXEH, YMi NpaBa Ta cBoOoAM, BU3HaHI B Ui KoHBeHLUii, Oyno nopyLueHo, Mae npaBo
Ha ebeKkTMBHWUIA 3acib PUANYHOTO 3aXMUCTy B HaLOHaNbHOMY OpraHi, HaBiTb SKLLO Take NopyLUeHHs Byno BYMHeEHe
ocobamu, ki 3giricHoBanu cBoi oqilliiHi MOBHOBaXEHHS.

BepxoBHun Cya EdekTMBHUI 3aXmUCT npaB 0cobun B agMiHICTpaTUBHOMY CYAO4YMHCTBI Ik OCHOBA AOBIpU 40
npaBoCyAas: KpUTepii, Mexi Ta 0cobnmBOCTi AOCATHEHHSA 43

Bumora ehekTMBHOCTI Cy0BOro 3axmcTy npae, cBobOo Ta iHTepeciB ocobu, 30kpeMa, B agMiHICTpaTUBHOMY
CYOOUMHCTBI, € OAHMM 3 eNIEMEHTIB NPUHLUMUMNY BEPXOBEHCTBA NpaBa Ta 000B’sI3KOBO Mae BpaxoByBaTUCS Cygamu
nig Yac Bubopy 3acobiB Cy[OBOro 3axucTy.

BogHouac B1Gip KOHKPETHOro cnocoby 3axMcTy npae, cBOOOA Ta iHTepeciB ocobu, skuiA Bignosiaae 6u kputTepism
eEKTUBHOCTI, € CKIagHNM 3aBOaHHAM, OCKINlbKU MPU LbOMY Cy4 Mae O4HOYACHO BUPILLMTK, 30Kpema, Take
HEeOAHO3HAYHe NUTaHHSA, sIK MeXi Cy40BOro BTpyYaHHs y AuckpeLito cyb’ekta BnagHux noBHoBaxeHb. Ocobnueoue
CTOCYETbCABUNAAKIBBU3HAHHSICY4OM NPOTUMNPABHUMMPILLEHb, iR Yn 6e3aianbHOCTI cyb’ekTa BNagHuX
NMOBHOBaXEHb, KOIK, 3 METOK 3abe3neyvyeHHs1 e(pekTMBHOro NOHOBMEHHS NpaBa 0cobu, NocTae NUTaHHS NpPo
HeobXigHICTb 0AHOYaCHOro 3060B’A3aHHS CyA0M LibOro Cy6’ekTa NPUNHATA NEeBHE pilleHHA abo BYMHUTK Lito.

BepxoBHun Cyan EdekTMBHUI 3axXmCT npaB ocobun B agMiHICTpaTUBHOMY CYAO4YMHCTBI Ik OCHOBA AOBIpU 40
npaBoCyAas: KpuTepii, Mexi Ta 0cobnuBOCTi AOCArHEHHS 44

CniBBigHOLLEHHS edbeKkTMBHOro cnocoby CyLoBOro 3axucty npae, cBo6o Ta iHTepeciB 0CoOOM Ta MeX BTPyYaHHsI
afMiHiCTpaTMBHOrocyay y anckpeuito cyb’exTiB BNagHMX NOBHOBaXXeHb. AAMIHICTpaTMBHMI cya, 36epiratoun
CaMOCTIVHICTb i He3aneXHicTb, Ai€ He BigoCOONeHO, a pa3oM i3 3aKOHO4ABYOHK Ta BUKOHABYOLO MfIKOK Briaau, siki
npuriMaloTb BNacHi pilleHHs (060B’A3KOBI 4O BMKOHAHHS), @ TaKOX BOMOAITb rapaHToBaHo KoHcTuTyuieo Ta
3aKkoHamMK YKpaiHu BITACHOK HE3ANEXHICTIO Ta KOMMETEHTHICTHO.

Mpun uboMy BUMOra LWoA0 ePEKTUBHOCTI 3aXUCTY NpaB Ta iHTepeciB 0cobu Big nopyLleHb 3 60Ky cyO’ekTiB BNagHmXx
NMOBHOBaXKeHb He 0OMeXyeTbCs eDEKTMBHICTIO MPaBOCYAAS, OCKINTbKMN CTOCYETLCH TakoX ePEeKTUBHOCTI AisiNbHOCTI
BCiX Cy0’EKTIB BNagHNX NOBHOBAXEHb.

To6T0, eheKTUBHICTb SIK BUMOra Moxe 6yTu 3acTocoBaHa Ao:

1. dbyHKLiOHYBaHHSA cyay (CyAoBOi cuctemm);

2. pyHKUiOHYBaHHA AiANbHOCTI BCiX IHWMX cy6’eKTiB BNagHMX NOBHOBaXeHb
(opraHiB gepxxaBHOI Bnagu Ta opraHiB

MiCLIeBOro CaMoBpsilyBaHHS) B Liiniomy;
3. opraHisauis cy4oBOro npoLecy y KOHKpeTHil crnpasi;
4. (OYHKLIOHYBaHHS CUCTEMW BUKOHAHHSA CYLOBOrO PillEHHS.

BepxoBHuii Cya EdekTnBHMI 3ax1CT NpaB 0cobu B aAMiHICTPaTUBHOMY CYLOYMHCTBI K OCHOBa AOBIpY 4O
npaBoCcyAas: KpUTepii, Mexi Ta 0cobnMBOCTI AOCATHEHHS 45

B a63. 1 n. 2 motuByBanbHoi YacTuHu PiweHHs KoHcTuTyuinHoro Cyay Ykpainu Big 24 vepsHa 1999 p. Ne 6-pn/99
KCY 3asHauuB, WO rapaHTielo HegonyLweHHs y3ypnauii Aep>xaBHOI BNaau €, 30Kkpema, 3akpinneHi KoHctutyuieto
YKpaiHn NpyHUMNM 34INCHEHHS AepXXaBHOI BNagu Ha 3acagax ii no4iny Ha 3akoHOoA4aB4y, BUKOHaBYY Ta CyLOBY
(4acTnHa nepLua CT. 6), a TaKOX MONOXKEHHS, 3riAHO 3 AKUM OpraHu AepXXaBHOI Briagm Ta opraHu MicLLeBoro
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CaMOBpSAYBaHHs, X NocagoBi ocobu 3060B'A3aHi iATy Nvwe Ha NigcTaBsi, B MeXax NOBHOBaXeHb Ta Yy crocib, wo
nepepbayveHi KoHcTUTyuieo Ta 3akoHaMu YKpaiHu.

BepxoBHun Cya EdekTmBHMI 3axmCT npaB ocobun B agMiHICTpaTUBHOMY CYAO4YUHCTBI Ik OCHOBA AOBIpU A0
npaBoCyAAs: KpuTepii, Mexi Ta 0cobnmBOCTi AOCArHEHHS 46

Y ubOMy BMNaAKy HaNCKNagHiWnMm Ansa aaMiHiCTPaTUBHOIO CYAy € NUTAHHS, SKe PILLEHHS YXBanuTu y BUNaaky
BCTAHOBIEHHS MPOTUNPABHOCTI pilleHHs, Aii Yn 6e3aianbHOCTi cy0’'eKTiB BNagHMX NOBHOBAXEHb:

1. 3060B’s13aTV NOBTOPHO PO3rMAHYTU, 30KPEMA, NofaHy ocoboto 3asBy NPO HaMip peanisyBaTh CBOE NpaBo;
2. 3060B’A3aTV NOBTOPHO PO3INSHYTU 3asBY 3 ypaxyBaHHSIM BUCHOBKIB cyay;

3. 3060B’A3aTun cyb’ekTa NPUAHATY KOHKPETHE PilLEHHS;

4. BCTAHOBWTU Y/ HE BCTAHOBUTY CYLOBMWIN KOHTPOMb 32 BUKOHAHHSIM CYZOBOrO PiLLEHHS.

BepxoBHun Cya EdekTmBHMI 3axmcT npaB ocobu B agMiHICTPaTMBHOMY CYJO4YUHCTBI Ik OCHOBA AOBIpU A0
npaBoCyAAs: KpUTepIi, Mexi Ta 0cOBNMBOCTI JOCATHEHHS 47

Y piweHHsAX HauioHanbHux cyais Ta ECIJ1 3 npuBody Mex BTpyYaHHs cyay Yy AUCKpeLito cyO’ekTiB BNagHMX
NMOBHOBaXXeHb CKNnanack crana cygoBa npaktuka. 3rigHo 3 PekomeHgauisvmu Komitety MinicTpiB Pagn €sponn Ne
R(80)2 cTocoBHO 3AIMCHEHHSA aAMiHICTPATMBHMMM OpraHamMun BNaav AUCKPELINHUX MOBHOBAXEHb, NPUAHATUMU
KomiteTom MinicTpiB 11 6epesHs 1980 p., nig AUCKpELinHUMU NOBHOBAXXEHHAMMU CAig PO3YMIT/ NOBHOBAXEHHS, K
afMiHICTpaTMBHMI OpraH, NpMIUMaoYm PiLLEHHS, MOXe 34iNCHIOBATN 3 NEBHOK cBOOOA0H po3cyay, TOOTO, Komnu
Taku opraH Moxe obupaTu 3 KinbKOX PUANUYHO AOMYCTUMUX PilleHb Te, SIKe BiH BBaXKae HanKkpallum 3a AaHux
obcTaBuH.

BepxoBHui Cyn EGekTMBHUI 3aXmUCT npaB 0cobun B agMiHICTpaTUBHOMY CYO4YMHCTBI Ik OCHOBA AOBIpU 40
npaBoCyAAs: KpUTepii, Mexi Ta 0cobnmBOCTi AOCATHEHHS 48

[nckpeuiiHe NOBHOBaXXEHHS MOXe nonsirat y BUbopi Aisaty un 6e3aisti, a aKkwo 4isatu, To y Bubopi BapiaHTy
piLLeHHs YK aii cepen BapiaHTiB, WO NpsMo abo onocepeaKoBaHO 3aKpinseHi y 3akoHi. BaxknvMBoo 03HaKo Takoro
BMOOpY € Te, LLO BiH 3AiNCHIOETECA 6e3 HeobXigHOCTI Y3roaKeHHs BapiaHTy BMOOpY i3 OyabkuMm; OucKpeLiive
NMOBHOBAXEHHS HaAA€ETbCA Y CNOCIO NOro 3akpinneHHst B OLLiIHOYHOMY MOHSATTI, BIQHOCHOBU3HAYEHI HOPMI,
anbTepHaTMBHI HOpMi abo HOPMI i3 HEBM3HAYEHOH) MNOTE30t0; A4S NO3HAYEeHHS AUCKPELINHOIO MOBHOBAaXXEHHS!
3aKoHo4aBeLb BUKOPUCTOBYE, 30KPEMA, TEPMIHN «MOXE», «Ma€e NpaBoy», «3a BriacHoi iHiLiaTuBmy, «abaey,
«3abesneuvye», «BeAe OiNbHICTb», KBCTAHOBIIIOEY», «BM3HAYaEy, «Ha CBIll po3cyay.

BuiiesasHayeHi BuUCHoBKkM BpaxoBaHi BC y HM3Ui nocTaHoB, 30kpeMa, Big 13 moTtoro 2018 p. y cnpasi Ne
361/7567/15-a, Big 20 6epesHa 2018 p. y cnpasi Ne 461/2579/17, Big 20 6epe3Ha 2018 p. y cnpasi Ne 820/4554/17
Ta Big 3 kBiTHA 2018 p. y cnpasi Ne 569/16681/16-a.

BepxoBHun Cya EdekTmBHUI 3axmCT npaB ocobun B agMiHICTPaTUBHOMY CYO4YUHCTBI Ik OCHOBA AOBIpU A0
npaBoCyAAs: KpuTepii, Mexi Ta 0cobnmBOCTi AOCArHeHHs 49

[MpaBOBOIO NiACTaBOK ANst BU3HAYEHHST MEX BTPYYaHHS aaMiHICTpaTUBHOIO Cyay y AUCKpeLito cy6’ekTiB BnagHNx
NMOBHOBa)eHb Mig Yac po3rnsay Ta BUpileHHs cnpasu, € 4. 3 Ta 4 cT. 245 KAC Ykpainu. BignosigHo 0o nonoxeHb
Liel cTaTTi y pasi ckacyBaHHSA HOpPMAaTMBHO-NPaBoBoro abo iHAMBIQyanbHOro akTa cyg Moxe 3000B’a3aTu cyb’ekTa
BNaaHMX NOBHOBaXXeHb BUMHUTM HEOOXigHi Aii 3 MeTow BigHOBMNEHHS npaBs, cBoboA YK iHTepeciB no3meavya, 3a
3aXMCTOM SKUX BiH 3BEPHYBCS 00 CyAy; Y BUNaAKy, BU3HAYeHOMy M. 4 4. 2 uiei cTaTTi, Cya MoXe:

1. 3060B’A3aTu BignoBigava — cy6’ekTa BNagHUX NOBHOBaXXeHb NPUUHATHU
pilUeHHA Ha KOPUCTb NO3MBaya, SKLWO ANA

MNOro NPUAHATTS BUKOHAHO BCi YMOBW, BU3HAY€EHI 3aKOHOM, i MPUAHATTSA TAKOrO PilLeHHs He nepeabavae npasa
cy6’ekTa BnagH1X NOBHOBaXeHb AISiTU Ha BNacHWUM po3cys;
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2. y BUNagKy, sIKWO NPUMHATTSA pilleHHA Ha KOPUCTb No3uBaya nepenodavac
npaBo cy6’ekTa BnagHMX NOBHOBaXeHb

AiS9TN Ha BracHWM po3cya, cya 3060B’a3ye cyb’ekTa BNagHMX NOBHOBaXEHb BUPILLUTY NMUTAHHS, LLIOAO SKOro
3BEPHYBCS M03MBay, 3 ypaxyBaHHSM MOro NpaBoBOI OLHKM, HaAaHoi CyAoM Y pieHHi. OTxe, BTpyYaHHsA
aaMiHICTPaTUBHOIO cyay B OUCKPELLi0 KOHKPETHOrO Cy0’ekTa BNnaaHUX NMOBHOBAXEHb — LIe, CKOPLUE, BUHSATOK 3
npasuna (nigmiHa Takoro cy6’ekTa, BU3HaAHHS MOro « HECMPOMOXHOCTIab0o SIBHOT HEKOMMETEHTHOCTI» TOLLLO).

BepxoBHun Cya EdekTmBHMI 3axmcT npaB ocobun B agMiHICTPaTMBHOMY CYAO4YMHCTBI Ik OCHOBA AOBIpU A0
npaBoCyAAs: KpuTepii, Mexi Ta ocobnuBocTi gocsarHeHHs 50

AHanisytoun nonoxeHHs cT. 245 KAC Ykpainu, 3okpema, y noctaHoBi Big 4 cepnHa 2020 p. y cnpasi Ne
340/2074/19, wo cTocyBanacs BU3HaHHS HE3aKOHHOK 6e3aisNbHOCTI BUKOHABYOro KOMITETY MiCbKOi paau Ta
3060B’s13aHHS MOro yKnacTu 3 no3vMBayem SOroBip NarvoBOi y4acTi y po3BUTKY iHpacTpykTypu micta, BC ginwos
BMCHOBKY, L0 BKa3aHa HOpMa BM3HA4yae Crnocid 3axucTy, KM CKNagaeTbes 3 ABOX YaCTUH: @) KOHCTaTYyo4oi — ey
BU3Hae 6e3aisanbHICTb NpoTUNpaBHO i 6) 30608 A3yt040i — cya 30608 A3y€e Cy6 ekTa BNagHMX NOBHOBaXEHb
BUMHUTM NEBHY Ait0 a0 NPUAHATA PiLLEHHS.

3 ornagy Ha BuLe3asHadeHe, BC Haromnocus, WO caMa nuLe KoHcTaTaulisi IpoTunpaBHOCTI 6e34isinbHOCTI HE MOXe
e(eKTMBHO 3aXUCTUTKN NO3MBaYa, OCKINbKU y TaKOMY pasi MOXIMBICTb BUKOPUCTAHHS BUCHOBKIB Cyay MoXe ByTu
HEBMMNPaBOaHO yCKnagHeHe noganswymy aisMm abo 6e3aisnbHicTio cy0’ekTiB BNagHMX NOBHOBAXXEHb, OCKINbKM iX
BpaxyBaHHS LNTKOBUTO 3anexuTb Bif BiAnoBigaya; ue He CyMIiCHO 3 KpUTepiaMmn e(pekTUBHOCTI CyJOBOrO 3axuCTy;
BU3Hatoun 6e34ianbHICTb NPOTUNPAaBHO, Cy4 MOBUHEH B CUIY 3aKOHY 3aCTOCYBaTy i CMOHYKalunii 3acié Bnnmey,
30608 A3yt0un Bignosigaya BUNPaBUTY MNOPYLLEHHS Y CMOCI6 BYMHEHHS NeBHOI Aii.

BepxoBHun Cyan EdekTMBHUI 3axXmCT npaB ocobun B agMiHICTpaTUBHOMY CYO4YMHCTBI Ik OCHOBA AOBIpU 40
npaBoCyAAs: KpuTepii, Mexi Ta 0cobnMBOCTI AOCATHEHHS 51

BignosigHo go ycraneHoi npaktukm BC CTOCOBHO ANCKPELiMHNX MOBHOBaXEHb TakMMM € MOBHOBaXEHHS Cyb ekTa
BNagHMX NOBHOBaXXeHb 0OMPATK Y KOHKPETHIN CUTyaLii KOHKPETHE pilleHHs abo Aito Mibk anbTepHaTUBaMm, KOXHa 3
SKUX € MPaBOMIPHOH.

Hanpuknag, cnpaea Ne 0940/2394/18 ctocyBanacs oCKapXKeHHs il opraHy MiCLLEBOro CamMoBpPSAAYyBaHHS, sKi
nonsiranu y NpUNHATTI piLLeHHSA Npo BiAMOBY Y HaZaHHI ripHmMyoro Bigsoay. Y noctaHosi Big 11 ntotoro 2020 p. BC
3a3HauuB, LLO KpUTEPIMU, SKi BNNNBAKOTb HA 06PaHHS CyAoM edheKTUBHOIO Cnocoby 3axmcTy npas B Mexax BUMOr
npo 3060B s3aHHs cy6 ekTa BNagHMX NOBHOBAaXXEHb BYMHUTY NEBHI Aii, € BCTAHOBMEHHS CyA0M A0AEPXKaHHS
cy6’eKTOM 3BEPHEHHS YCiX nependavyeHnx 3aKkOHOM YMOB AJ1s1 OTPUMAHHS NMO3UTMBHOMO Pe3ynbTaTy Ta HasiBHICTb Y
cy6’ekTa BrnagHux NOBHOBaXeHb NpaBa AisTv NpU NPUAHATTI PiLLEHHS Ha BMacHWUI po3cya, ane y BCTAHOBMNEHNX
3aKOHOM MeXax.

Mpwn ubomy, Koneria cyaais 3ayBaxuna, LWo NpunMcy 3aKOHO4AaBCTBA He 3BiNIbHAOTbL OPraH MicLLeBOro
CcaMOBpPSiAYBaHHS sk cy6H ekTa po3nopsmKeHHs HagpamMu Big, 060B 13Ky HaBeCTW BiAMNOBiAHE MOTUBYBaHHS
NPUAHATOrO PiLLeHHS Y BiANOBIOHOCTI 4O BCTAHOBEHOr03aKOHO4aBCTBOMMOPSAKY .

TakuM YnHOM, y pasi, SKLWOo Ccy6 ekT BNagHUX NOBHOBaXEHb BMKOPUCTaB HagaHe oMy 3aKOHOM MpaBo Ha
NMPUIAHATTA NEBHOIO PiLLIEHHS 3a HacnigkamMy 3BepHeHHst 0cobu, ane ocTaHHE BU3HaHe Cy4oM NPOTUMNPaBHUM 3
ornsay Ha Moro HeBIAMNOBIAHICTE YMHHOMY 3aKOHOAABCTBY, MPU LibOMY Cy6 EKTOM 3BEPHEHHS AOTPUMAHO YCiX
BM3HAYEHNX 3aKOHOM YMOB, TO CyA BrpaBsi 30608 A3aTn cy6 ekTa BNagHUX NOBHOBaXXEHb NPUAHATY NEBHE PiLLEHHSI
He3anexHo Bi4 A0BOAIB Takoro cyb’ekTa Npo ANCKPELNHICTb MOro npas Y Uin cdepi.

BepxoBHuii Cya EdekTnBHMI 3axX1CT NpaB 0cobu B aAMiHICTpaTUBHOMY CYLOYMHCTBI K OCHOBa AOBIipY 4O
npaBoCyAAs: KpUTepii, Mexi Ta 0cobnMBOCTI AOCATHEHHSA 52

Ha uin nigctasi BC gifilioB BUCHOBKY, O agMiHICTPaTUBHWUIA CyA, 3a 3aranibHUM NPaBuUiioM, He OBMEXEHUN y
BMOOpI edheKTMBHOro cnocoby BiAHOBMNEHHS NpaBa 0cobu, NOPYLLEHOro Cy6 EKTOM BNaZHUX NOBHOBAaXEHb, i BNpaBi
obpaTu HaronTUManbHiWMn abo Takui, WO BigNoBigae XxapakTepy Takoro nopyLLeHHs Ta BpaxoBye 06CTaBUHM
KOHKPETHOI CrpaBu.
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Bupiwwyoun nutaHHA Npo Mexi BTpyYaHHS y QucKpeLito cyb’ekTiB BnagHnx noBHoBaxeHb, BC, KpiM iHWOro, B351B 40
yBaru no3uuito €BponencbKoi KOMICii 3a gemokparito Yyepes npaso (Jonosiab BeHeuiaHcbkoi komicii Ne 512/2009
«Mpo BepxoBeHcTBO NpaBax» (Venice Commission: the Rule of Law), wo 6yna npuiiHaTa Ha 86-my nneHapHoMy
3acigaHHi 25-26 6epesns 2011 p.; n. n. 11, 12 ta 45), ska BUXOAWTb 3 TOTO, L0 Y NepLUii nonosuHi XX cT.
BEPXOBEHCTBO MpaBa CTano Haa3BUYaNHO CMiPHOK KOHLIEMLE0 TOMY, L0 apXiTEKTOPU «4epKaBu 3aranibHoro
[06pobyTy» TNyMaunnm 3anepevyeHHs: AUCKPELINHMX NOBHOBAaXEHb BNaaun, ik 3anepeyeHHs HUM Aep>KaBHOMo
BTpPyYaHHs1. B ymoBax cycninbCTBa, WO CTae BCe CKNagHiWmMM, ANCKpeLis po3rnsagaeTbCs Sk HEOOXIOAHNA YNHHMK
NPUMHATTA pileHb. Big cepeguimn XX

CT. [OCSATHYTO NOPO3YMIHHSA MiX KOHLLEMLiEI0 BEPXOBEHCTBA Npasa Ta NUTaHHAM AUCKPELinHUX MOBHOBaXEHb.
[Ouckpedito sk Taky 6yno cnpuiHaTo. lMNpoTe i cnig o6mexysaTn 6yKBOKO Ta METOI 3aKOHY, SIKMM NMOBHOBaXXEHHS
HapalTbCs, @ Tak CamMo iHLLUMMK efleMeHTamMy BePXOBEHCTBA Mpasa, MpYMipoM, LLINSXOM 3abe3neyeHHst KOXKHOMY
AOCTYyny A0 CnpaBeAnuBmx npoueayp y 6e3cTOpoHHLOMY Ta He3anexHoMy Cydi Ta LUMSAXOM 3aCTOCYBaHHS 3aKOHY
MoCcniZOBHO i OHAKOBO A0 BCiX i y cnocib, no3baBneHnin CBaBinbHOCTI Ta He No36aBneHnii 30opPOBOro rNy3ay.

BepxoBHun Cya EdektmBHMI 3axmcT npaB ocobun B agMiHICTPaTMBHOMY CYAO4YUHCTBI Ik OCHOBA AOBIpU A0
npaBoCyAAs: KpUTepIi, Mexi Ta 0cOBNMBOCTI JOCATHEHHST 53

Kowmicis 3ayBaxuna, o 3actocoByoun doopmyny «accordance to the law» («BignoBigHicTb 3akoHy»), €CIJ1
3arafniom BUMarae nuiie Toro, Wwob BnagHa gis AepXasu cnvpanacs Ha lopuanyHy HOpMy, iCHYH4YMI 3B 930K MidK
OEeMOKpaTielo Ta BEPXOBEHCTBOM MpaBa rapaHTyBaB Te, L0 MEBHi AUCKPELiHi MOBHOBAaXEHHS Aep)XaBu Loao
obmexeHHsInpae noanHy 6ynm BusHaveHisakoHoMm (pieHHs y cnpasi «lordachi and Others v. Moldovay, 3asiBa Ne
25198/02, n. 39).

Takox Kowmicisi Buxoguna 3 Toro, wwo notpeba y BU3HAYEHOCTi HE 03HAYaE, WO OpraHy, K1 YXBartoe pPilleHHs, He
NMOBWHHI HagaBaTUCb AUCKPELiiHi NMOBHOBAXEHHS (e Lie HeoDXigHO) 3a YMOBM HasiBHOCTI NpoLeayp, LWwo
YHEMOXXITMBIIOKOTb 3MOBXUBAHHS HUMM; Y LIbOMY KOHTEKCTI 3aKOH (a law), kMM HagatTbCcs OUCKPeLiriHi
NMOBHOBAXEHHS MEBHOMY [epKaBHOMY OpraHy, MOBUHEH BKa3aTK YiTKO i 3p03yMifio Ha obcar Takoi AMCKpeLii; He
BigNoBiAaTMMe BEPXOBEHCTBY MpaBa, SKWO HaJaHa 3akOHOM BUKOHAaBYIN BMadi ANCKpeLis maTuMe xapakrep
HeoOMeXeHOoI Bragun; OTxe, 3aKOH MOBMHEH BKasaTu Ha o6car Byab-aKoi Takol AMCKpeLii Ta Ha cnocib 1 3AiNCHeHHS
i3 JOCTaTHLOLO YiTKiCTI0, abu ocoba mMana 3aMory BigmnoBiAHMM YMHOM 3axUCTUTK cebe Big CBaBiNbHUX A Bragw.

BepxoBHun Cyan EdekTmBHMI 3axmcT npaB ocobun B agMiHICTPaTUBHOMY CYO4YUHCTBI IK OCHOBA AOBIpU A0
npaBoCyAAs: KpuTepii, Mexi Ta 0cobnmBOCTi AOCATHEHHS 54

BC y noctaHosi Big 14 BepecHst 2021 p. y cnpasi Ne 320/5007/20 ginwoB BUCHOBKY, LLLO NOKMAaAeHHS Ha
BignoBigaya 30608 A3aHHS 34iMCHUTU AepXXaBHY PeeCTpaLilo NPUMNUHEHHS NpaBa OpeHaM TPeTbOoi 0cobu Ha
3eMenbHYy AINAHKY, Ha Ky 3apeecTpoBaHO NMPaBO BNACHOCTI 3@ NO3MBayvyeM, He € BTPYYaHHAM y OUCKPeLiviHi
NMOBHOBaXEHHS Cyb ekTa BragHWX NOBHOBaXEHb, OCKINbKM Take 3000B A3aHHS BUHMKAE Y AEPXKaBHOrO peecTpaTopa
y cuny BuMor cT. 30 3akoHy YkpaiHu «[1po aepxaBHy peecTpaliio pe4oBrX NpaB Ha HepPyXOMe MarHo Ta ix
06TSKEHbY; ANA LbOro BUKOHAHO YCi YMOBMW, BU3HAYEHI LIiE0 CTATTEl, a caMe — NPOBEAEHO Aep)KaBHY peecTpalLlito
npaBa BMacHOCTi Ha 3eMerbHY AiNsSHKY 3a no3MBadeM, y AOroBopi OpeHAn BU3HAYEHO, L0 MOMEHTOM NOro
NPUMNMHEHHS €, 30KpPeMa, AepXXaBHa peecTpallis npasa BNacHOCTI Ha Taky

3eMenbHYy AinsgHKy ocoboto, ska Mae BignosigHe npaso. NepeBipsatoyM NpaBUNbHICTL 3aCTOCYBaHHS CyAaMu nepLuoi
Ta anensiyiiHoi iHcTaHuin cT. 245 KAC YkpaiHu wono obpaHHs edekTrBHOro cnocoby 3axucty npas nosueava y
cnpasi Ne 1/811/968/18, BC y noctaHoBi Big 4 6epe3Hsa 2021 p. Bka3as, LLO BULLEe3a3HaYeHnANiaxia,
BCTaHOBIEHUNPOLeCyaribHUM3aKOHOAABCTBOM, € NMPUAHATHUM He TiflbKv NpuW po3risigi BUMOT MPO NpOoTUNpaBHY
0e3aianbHiCTb cyb’ekTa BnagHWX NOBHOBaXEHb, ane 1y BUNaaKy po3rnsgy BUMOr Npo 30008 i3aHHS BUMHUTY Lji
nicns ckacyBaHHA MOro aAMiHICTPaTMBHOIO akTa.

BepxoBHun Cya EdekTmBHMI 3axmcT npaB ocobu B agMiHICTPaTUBHOMY CYAO4YMHCTBI Ik OCHOBA AOBIpU A0
npaBoCyAAs: KpuTepii, Mexi Ta 0cobnmBOCTi AOCATHEHHS 55

MopibHi BUCHOBKM MicTATbCS y nocTaHoBi BC Big 1 6epesHs 2018 p. y cnpasi Ne 820/4210/16, wo ctocyBanach
OCKap)XeHHS pieHHs ATecTauiiHoi koMicii TonoBHoro ynpaeniHHA HauioHaneHoT noniuii, kMM no3nBada BU3HaAHO
Takum, WO He BignoBigae 3ariMaHin nocagi i nignarae 3BinbHEHHIO 3i cnyx06un B noniuii yepes cnyx6oBy
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HEeBIAMOBIOHICTb, Ta NMPUNHATOrO Ha NiACTaBI LibOro pilleHHs Haka3y [onoBHOro ynpasniHHA HauioHanbHOiI noniuii
npo 3BiNbHEHHsI NO3MBaya B 3anac.

Mepernsgatoyum pilleHHs cyaiB NepLloi Ta anensuinHoi iHCTaHLin y kacauinHomy nopsiaky, BC norogmscs 3
BMCHOBKaMu CyfiB npo Te, Lo 3060B’s3aHHSA BiANOBIAa4Ya NOHOBUTM NO3MBaya Ha nocagi BHacnigoK BU3HaHHS
NPOTUNPaBHUM Ta CKaCcyBaHHS CMipHMX pilleHb Cy0’ekTa BNagHWX NOBHOBAXEHb, HE € BTPYYAHHSM Y ANCKPELito
BifnoBigaya, OCKifbK/ B XO4i Cy0BOro po3rnsgy BCTaHOBEHO HEMPABOMIPHICTb Al BiAnoBiAaviB Woao
NnpoBeEeHHS aTecTaljii CTOCOBHO No3vBaya, a ToMy BuLLe3as3HavyeHe pilleHHs nignsrae 060B'a3K0OBOMYCKaCyBaHHIO
0e3 HagaHHA NPaBOBOI OLiHKM BUCHOBKAM, BUKNaAEHUM Y HbOMY.

BepxoBHui Cyn EdekTnBHMI 3ax1CT npaB 0cobu B aAMiHICTpaTMBHOMY CYLOYMHCTBI K OCHOBa AOBIipY 4O
npaBoCyAas: KpuTepii, Mexi Ta 0cobnmMBOCTI AOCATHEHHS 56

Y noctaHosi Big 20 rpyaHa 2018 p. y cnpasi Ne 524/3878/16-a, B skin no3uBad npocus 3060B'A3aTn ynpasrniHHA
MeHciliHoro ooHay YkpaiHu 3pobuTn nepepaxyHoK Npu3HaYeHoi MoMy NeHCIT 3a BiKOM 3 ypaxyBaHHSIM BUMOT,
nepepbaveHux ct. cT. 27, 40, 42 3akoHy YkpaiHu «[po 3aransHOOO0B'A3KOBE AepKaBHE MEHCIHE CTpaxyBaHHS»,
BC 3a3HauuB, L0 eheKkTUBHUI 3acib NpaBOro 3axMcTy MOXIMBUIA 32 HASBHOCTI ABOX OOOB'SI3KOBUX YMOB:
3abe3neyeHHs MOHOBMEHHS NMOPYLLEHOro Npaea i ogepxaHHs ocoboto GaxaHoro pesynbTary.

Y uin cnpasi cya anensuinHol iHCTaHLii, YacTKOBO 3a0BOSIbHAYMN anensuinHy ckapry BignoBigaya Ta, ckacoByHuN
pilleHHs cyay nepLloi iHCTaHLl, yXBanue pilleHHs Npo YacTKoBe 3a10BOMEHHS NO30BY, a came: BU3HaB
NPOTUMNPaBHMM i CKacyBaB PO3MNopAMKEHHS ynpaBniHHA [NeHcinHoro oHay YKpaiHu npo nepepaxyHoK neHcii
nosmBayy 3 4o4aTKOBMM ypaxyBaHHsM nepiogy pobotu 3 1 BepecHs 2013 p. no 31 rpyaHsa 2013 p.; B iHLWIA YaCTWHI
NMO30BHMX BUMOT BiAMOBUB.

MepeBipsitoun NpaBUsbHICTL 3aCTOCYBaHHA HOPM MaTepianbHOro npasa Ta JOTPUMaHHSA HOPM NPOoLLEeCyarnbHOro
npasa cygom anensuii iHctaHuii, BC 3BepHyB yBary Ha Te, LU0, BUALLOBLUM 3a MeXi MO30BHMX BUMOT, anensiuiiHin
cyn, He obr'pyHTyBaB HeOOXIQHICTb 3aXMCTY NOPYLUEHOro npasa nosveaya y obpaHuin cyaom crnocib, OcKinbku He
HaBiB )XOOHOrO aprymMeHTy, SIKUM YMHOM, BHACIIAOK TAKOro crnocoby 3axmcTy Anst no3usava byae OOCArHyToO
«BaxkaHoro pesynbTaTy» CyAOBOro 3axXUCTy, KM, Ha AyMKY No3uBaya, nonsrae, BUKIOYHO, B 3000B’A3aHHiI
BignoBigaya NpoBecTn nepepaxyHoK NeHcii 3a BikOM 3 ypaxyBaHHAM BUMOT, nependaveHnx 3akoHom YkpaiHu «I1po
3aranbHOO00B’I3KOBE AepXKaBHe NEHCIiHe CTpaxyBaHHSY.

BepxoBHuii Cya EdekTnBHMI 3ax1CT npaB 0cobu B aAMiHICTpaTUBHOMY CYLOYMHCTBI K OCHOBa AOBIpY 4O
npaBoCyAas: KpUTepii, Mexi Ta 0cobnmMBOCTI AOCATHEHHSA 57

BuieposrnsHyTi npaBoBi NO3uLil, FONOBHYM YMHOM, CBIAYUIIN Ha KOPUCTb MOXIMBOCTI Cyay BTPYTUTUCS Y
AVCKpeLito cy0’ekTiB BMagHMX NOBHOBaXeHb y nopsiaky cT. 245 KAC YkpaiHn, ogHak, 3a BUKITHOYHUX 06CTaBuH, 3a
YMOBU:

1. BU3HAHHSA NPOTUNPABHUM pilleHHs, Ail abo 6e3aianbLHOCTI Cy06’eKTIB
BNagHMX NOBHOBaXeHb

2. BCTAaHOBNEHHA cyAaMn BUKOHAHHA 0COOOK0 yCiX YMOB, BU3HAY€HUX
3aKOHOM, Ans 3060B’A3aHHA CYy0’EKTIB

BMaJHUX MOBHOBAXeHb NPUMHATI KOHKPETHE PilleHHs 260 BYMHUTU MEBHY AjHO |

3. NPUMHATTA TaKoro pileHHA abo BUMHEHHSA Aii He nepeanbayae npasa
cy6 eKkTiB BrnagHUX NOBHOBaXXeHb

[iATV Ha BnacHun poscyd. BepxosHuin Cyn EdbekTBHMIA 3axncT npaB 0cobu B afMiHICTPaTMBHOMY Cy4OUMHCTBI 5K
OCHOBa [0BipV A0 NPaBOCYAAst: KpUTepii, Mexi Ta 0cobnMBOCTI AOCATHEHHSA 58

Poarnsgatoun uto cnpasy, BC y noctaHosi Big 18 TpaBHa 2021 p. AiNOB BUCHOBKY NPO T€, L0 yXBareHHs
OCTaTOYHOrO pilleHHs, CNPSIMOBAHOro Ha 3abe3neyeHHsi NpaBa NO3MBaYiB Ha XMWTIO, € pPe3ynbTaToM NeBHOI
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npaBoBoi nNpouenypu. BumHeHHs gin cy6’ekTaMmu BNagHMX NOBHOBaXEHb Y Mexax L€l npouenypu €

B32€EMOIMOB  A3aHUMU, NOCAIJOBHUMMU i CNPSAMOBAHI Ha LOCATHEHHSA pe3ynbTaTy Y BUrMSAi OTPUMaHHSA no3nBadyamm
xutna. Y cBitni Bumor 4. 2 c1. 19 KoHcTutyuii YkpaiHm 4oTpyMaHHS BiANOBIAHMM OpraHOM BCTAHOBIIEHOT 3aKOHOM
npowenypu € 0608 A3koBMM. 1pun LIbOMY OpraHy MiCLLeBOro camoBpsayBaHHSA — BignoBigHI paan Ta BUKOHaBYI
KOMITETM Yy 3a3HauyeHi npoLeaypi TakoxX MatTb 34INCHUTY NEBHI i, CNPSMOBaHi Ha NPUAHATTS BiAMNOBILHOMO

06’ eKkTa HEpPYXOMOro MalHa 40 KOMyHarbHOI BflAaCHOCTI.

CnpaB Ne 420/6019/19, sika cTocyBanacspeani3auipkuTnoBmxnpas ocid LWNSAXOM NPUAHATTSPISHUMKU Cy6’ ekTamm
BragHNX NOBHOBaXeHb PilLleHHs Npo nepeaady/npuiAHATTS 6yauHKY 40 KOMYyHanbHoi BnacHocTi. BepxoBHuit Cyg
EdexTnBHMIA 3axuCT NpaB 0cobu B aAMiHICTpaTMBHOMY CY4OYMHCTBI K OCHOBA [0BipY 4O NpaBoCcyAas: KpuTepii,
MeXi Ta 0cobnmMBOCTI AOCATHEHHS 59

Ha uin nigctasi BC norogmecs i3 cynom anensauiiHoi iHCTaHLii Npo HasBHICTb NigcTaB A4S YacTKOBOro
3a[0BOMEHHS NO30BY, a came — 3000B’s13aHHS BiANOBIAAYIB BXUTN 3axoau, nepeadadeHi npunucamm n. 51 4. 1 cT.
26 3akoHy Ykpainu «[1po micueBe caMmoBpsifyBaHHs B YKpaiHi», CT. cT. 4-1, 6, 7 3akoHy Ykpainu «[1po nepegady
00 €eKTiB NpaBa AepxaBHOI Ta KOMYyHanbHOI BMACHOCTI», HAaMpaBfeHi Ha BUKOHaHHS BUMOT YYHHOMO 3aKOHO4ABCTBa
OO0 MPUMAHATTS Y KOMYHarbHY BIACHICTb XUTNOBOro 6yanHKY (TypTOXWUTKY), OCKiNbKX 0BpaHuii cyaomM cnocio
3axMCTy Npas No3uBadyiB € e(PeKTUBHMM Ta TakuUM, LLO CNPAMOBAHUIA Ha 3aXMCT XUTNOBKX NpaB No3nBaviB, Ak He
MOXYTb OyTV peanisoBaHi Yepes nNpoTunpaBHy 6e3aisanbHICTb 3i CTOPOHK BiAMNOBIAAYIB, 30KpeMa: HENPUAHATTS
piLleHHs Npo nepefavy 06 ekTa 3 AepXXaBHOI 4O KOMYHarbHOI

BACHOCTI, HEHaAaHHS 3roan Ha NPUAHATTSA FYPTOXUTKY Y KOMYHarbHY BlACHICTb Ta HE3AINCHEHHS IHLLMX 3aX04iB,
CNPSIMOBaHMX Ha BUKOHaHHS BUMOT YMHHOIO 3aKOHOAABCTBA LLOAO MPUAHATTS Y KOMYHarbHY BRACHICTb XWUTNOBOro
OyanHKY (rypTOXUTKY).

BepxoBHuii Cya EdekTnBHMI 3axX1CT NpaB 0cobu B aAMiHICTpaTUBHOMY CY4OYMHCTBI K OCHOBa AOBIipY A0
npaBoCyAas: KpuTepii, Mexi Ta 0cobnmBoCTi AoCArHeHHs 60

Mpw BUpILLEHI OESKNX KaTeropin cnpas, 3BaXaroun Ha creLlianbHuii, BU3HaYEHU 3aKOHOM, CMOCi0 3axmcTy npas
nosueava y Takux cnopax, BC Haronowuye, Wo BTpy4aHHs y AMCKpeLito cyb’ekTiB BNagHWX NOBHOBAaXEHb, 3a
3aranbHUM NpaBuUoM, He JOMyCcKaeTbCA. Taki Cnopy BUHMKaKOTb, 30Kpema, Y 3eMefbHUX NPaBOBiAHOCUHAX, @ TaKoX
y cchepi 6GraroycTporo Ta MicTobyAiBHOT AiSnbHOCTI.

Y cnpasi Ne 361/7567/15-a ouiHloBanacsa npaBoOMipHICTb NOCTAHOBYW rOFNIOBHOTO iHCNekTopa [lepxaBHoT
apxiTekTypHO-6yaiBenbHoi iHcnekuii Ykpaitu (gani — OABI Ykpainu), akoto no3nsava npuTAarHyTo 4o
afMiHICTpaTMBHOI BiAMNOBIAANbHOCTI 32 BUMHEHHS aAMIHICTPATMBHOrO NpaBonopyLUEHHS, nepeabdayeHoro 4. 1 cT. 96
KYnATrl. Cyau y uivi cnpasi N0O30B 3a40BOSNbHUIIN: BU3HANM NPOTUNPABHOK Ta cKacyBanu NOCTaHOBY MPO
NPUTSITHEHHS 40 BigMNoBiganbHOCTI Ta 3aKpUv NPOBAMKEHHS Y CNpaBi MPO agMiHICTPaTUBHE NPaBOMOPYLLUEHHS 3a .
1 cT. 96 KYnAIl.

BepxoBHun Cyan EdeKkTmBHMI 3axmcT npaB ocobun B agMiHICTpaTUBHOMY CYJO4YMHCTBI Ik OCHOBA AOBIpU A0
npaBoCyAAs: KpuTepii, Mexi Ta 0cobnmBOCTi AOCATHEHHS 61

Y noctaHogi Big 13 ntotoro 2018 p. BC Haronocus, Lo 3aBAaHHSA agMiHICTPaTMBHOIO CyL04MHCTBA NOMArae He y
3abe3neyveHHi edpekTVBHOCTI AepKaBHOro yNpaeniHHA, @ B rapaHTyBaHHI JOTPUMaHHSI BUMOT 3aKOHO4aBCTBa,
iHakwe 6yno 6 nopyLeHo NPUHLMM PO3MOoAiny Bragu; NPpMHUMM PO3NOAiNYy BNaau 3anepevye HagaHHs
afMiHICTpaTMBHOMY Cyay agMiHICTPaTUBHO-ANCKPELiNHNX MOBHOBaXeHb; EONHUM KPUTEPIEM 34iINCHEHHS
npaBoCyAast € NpaBo, TOMY 3aBOAHHAM agMiHICTPATUBHOIO CyLOUYNHCTBA 3aBXAM € KOHTPOIb NeranbHOCTI;
nepesipka AOLUINbHOCTI NepecTynae KOMMNETEHLUi0 aAMiHICTPaTUBHOMO Cyay | BUXOAUTb 3a MeXi aaMiHICTpaTUBHOIO
CyOO4YMHCTBA.

3 orngagy Ha nonoxeHHa KAC YkpaiHu Woao koMneTeHuii agmiHicTpaTtmeHoro cyay, BC y uivi noctaHoBi ginwos
BUCHOBKY, LLO CyZ HE MOXe NiAMIHSATK iHLUMIA OpraH Aep)XaBHOI BNaau Ta nepebupatn Ha cebe NOBHOBAXEHHS
LoO0 BUPILLEHHS NUTaHb, SKi 3aKOHOLaBCTBOM BifJHECEHHI 40 KOMMETEHLIT LIbOro opraHy, a TOMy CkacyBaB pPilleHHA
cyaiB nonepeaHix iHCTaHUiM y YaCTUHI 3aKpUTTH NPOBa>KEHHA y cnpasi Npo aaMiHICTpaTUBHENPABOMOPYLUEHHS.

BepxoBHuit Cya EdekTnBHMI 3ax1CT npaB 0cobu B aAMiHICTpaTUBHOMY CYLOYMHCTBI K OCHOBa AOBIipY 40
npaBoCyAAs: KpUTepii, Mexi Ta 0cobnMBOCTI AOCATHEHHS 62
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Y noctaHogi Big 6 nuctonaga 2019 p. y cnpasi Ne 509/1350/17, B fkiii ockapXyBanach BigMOBa OpraHy MicLIeBOro
caMoBpsilyBaHHS Y HagaHHi 0cobi 403BOMNy Ha po3pOONEHHS NPOEKTY 3eMeYCTPOIO LLOAO BiABEAEHHS 3eMENbHOT
OiNsHKK ons BegeHHs ocobucToro censiHcbkoro rocnogapcTtea, Benuka Manata BepxoeHoro Cyay (Bl BC),
OLliHIOHYM e(heKTUBHICTbL 0OpaHOro cyaomM cnocoby 3axucTy (30608 A3aHHs BifnoBigaya NOBTOPHO PO3rSHYTH
3asBY), 3a3Hauyuna, Lo OLiHKa NpaBOMipHOCTI BiOMOBM Y HaJaHHi AO3BOSY Ha PO3pO6Ky NMPOEKTY 3EMIIEYCTPOIO
cTocyBanacs nuie TUxX MOTUBIB, SIKi HaBeAeHi BianoBigavyemM B OCKap)KyBaHOMYPILLEHHI; Cyan He JocnigxXyBanuy
MOBHIN Mipi, Y/ Li MOTMBW € BUYEPNHUMUI YN JOTPMMaHO NO3UBaAYEM YCiX iHLIMX YMOB AMst OTPUMaHHSA HUM Takoro
003Bory.

Omxe, gk 3a3Hayumna Bl BC, HanexHum (edekTuBHUM) cnocoboM 3axmncTy Ta BifHOBMEHHSA NpaB no3uBaya y Lin
cnpasi 6yae 30608 A3aHHA BiAnNoOBiAa4Ya NOBTOPHO PO3rMSAHYTU BiANOBIAHY 3asBY Nno3nsBava npo HagaHHS nomMy
[03BOMy Ha po3pobKy MPOEKTY 3eMNEeYCTPOI0.

BepxoBHun Cya EdekTmBHMI 3axXmcT npaB ocobu B agMiHICTPaTUBHOMY CYAO4YUHCTBI Ik OCHOBA AOBIpU A0
npaBoCyAas: KpuTepii, Mexi Ta 0cobnmBOCTi AOCATHEHHS 63

Y noctaHosi Big 22 xoBTHA 2020 p. y cnpasi Ne 823/105/18, npegmeTtom cnopy sikoi 6yno, 3okpemMa, 3060B a3aHHS
onosHoro ynpasniHHg [JepxreokagacTpy NPUNHATA PiLLEHHS Ta 3aTBEPAUTM NMPOEKT 3eMMeyCTPOLo LWoAo
BiABeaeHHs (hidnyHin ocobi 3eMenbHOI AiNAHKM i3 3eMerb CilTbCbKOroCnoAapChKoro Npu3HayYeHHst 4epXaBHOI
BNACHOCTI Ta nepefaT Lo AINSHKY Y BNacHICTb no3usayvy, BC AinwoB BUCHOBKY, LLIO OCKIfTbKX CydamMu nonepeaHix
iHCTaHLiN He BCTAHOBIIEHO, L0 BigNOBIga4YeM 34iMiCHIOBanack nepeBipka NogaHoro no3vBadem npoekTy
3eMIIeyCTPOI0 B YaCTUHI LOTPUMAaHHSA MOPSAAKY MOro NoroaXeHHs, nepenbayeHoro cT. 186-1 3emenbHOro kogekcy
YKpaiHu, cyam nonepeaHix iHCTaHLUin Qinwnm NpaBunbHOrO BUCHOBKY, LLO HaneXH1UM cnocobom 3axmcTy npas
nosusaya byae came NOBTOPHUI PO3rNsA Bignosigayem

3asB1 0coby NPo 3aTBEPAXKEHHS MPOEKTY 3EMMEYCTPOIO LWOAO BiABeAEHHS i y BracHICTb 3eMenbHOI AinsHKN
cinbcbKkorocnogapcbkoronpuaHaveHHsi. BepxosHui Cyn EdbekTuBHUI 3axmcT npae ocobu B agMiHiCTpaTUBHOMY
CYOOUMHCTBI sIK OCHOBa AOBIpU 40 NpaBOCyaadA: KpUTepii, Mexi Ta 0CoONMBOCTI JOCATHEHHS 64

YxBantotoun noctaHoBy Bif 28 TpaBHsi 2020 p. y cnpasi Ne 819/654/17, ska Takox cTocyBanacs npaBOMipHOCTI
BiJMOBM OpraHy MiCLLeBOro camoBpsaAyBaHHSA Y HafaHHi [03BOIY Ha po3pobieHHS NPOEKTY 3EMIEYCTPOLO LLOAO
BigBeAEeHHA i3nYHi 0cobi 3emenbHoi AinsHkn, BC 3a3Hauum., WO, 3a 3aranbHUM NpaBuUiioM, 3aCTOCYBaHHS Takoro
crnocoby 3axucTy Npas Ta iHTepeciB No3nBaYa sk 30608 13aHHS YNOBHOBaXXEHOr0 OpraHy NpUMHATU KOHKpPETHEe
piLleHHs NPO HaJaHHS A03BOMY Ha PO3pO6KY MPOEKTY 3eMIeyCTPOLO LWOAO BiABEAEHHS 3EMENbHOI AiNSHKN, €
npaBWbHUM, KOJTM YMTOBHOBaXXEHWI OpraH po3rfisgHYB KITONOTaHHS 3asiBHMKA Ta NPUMAHSB PiLLEHHS, KM
NPOTUMNPAaBHO BiAMOBWB B AOr0 3af0BOSEHHI. 3 iHworo 6oKy, y cyay BiACyTHI niacTaBu ans 30608 A3aHHS
BignoBigaya HagaTy 403Bin Ha Po3pobKy NPOEKTY

3emMreycTpoto (MPUMHATY PiLLEHHS Takoro 3MiCTy), SKLLO YNOBHOBAXXEHUIN OpraH He NPUIHSAB XOOHOIO PiLleHHS 3
yncna Tux, SKi BiH NOBUHEH OyB yXBanuTh 3a 3aKkOHOM i HeMae obr'pyHTOBaHMX CyMHIBIB BBaXkaTy, LLO BiH HaAacTb
[A03BiN, pO3rnsaHyBLUN 3asBY MOBTOPHO.

BepxoBHuit Cya EdekTnBHMI 3aX1CT NpaB 0cobu B aAMiHICTPaTUBHOMY CYLOYMHCTBI K OCHOBa AOBIipY 4O
npaBoCyAAs: KpUTepIi, Mexi Ta 0coBnNMBOCTI JOCATHEHHS 65

Okpemy KaTeropito crnpas, Yy sikux BC BupillyBaB nMTaHHS NPO MeXi BTpyYaHHS cyay Y AMCKPeLito cyD’ekTiB BMagHUX
NMOBHOBaX€EHb, CKIaAarTb CNpaBu NPO 3acTOCYBaHHSA NPUHLMMY MOBYA3HOI 3roau y crnopax, Wo BUHUKATb MixX
cyb’ekTamu rocnogaproBaHHs Ta cyb’ekTaMmu BNagHUX NOBHOBAaXEHb LWLOAO0 HEMPUAHATTS XOAHOTO PilLEeHHS 3a
3asBOI NPO HadaHHA abo NPOAOBXEHHS Ail JOKYMEHTa 403BiNbHOr0 Xapakrepy.

Y noctaHoBi Big 26 YepBHst 2018 p. y cnpasi Ne 826/2810/17 BC cdopmyntoBas npaBoBMiA BUCHOBOK NPO Te, L0
3aKpinneHi y 3akoHOA4aBCTBi rapaHTii npaB cy6 exTiB NpuBaTHOrO Npasa (30Kpema, MOXIMBICTb 3aCTOCYBaHHS
MPVHLMNY MOBYa3HOi 3roau), He MOBWHHI BUKOPUCTOBYBATUCS 4118 Neranisaii TpuBaryoro npaBonopyLeHHsabo
3[iICHEHHS] HE3AKOHHOT OiANbHOCTI; NPUHLMN MOBYa3HOI 3rogn Moxe ByTy 3acTOCOBaHO 32 YMOBW, SIKLLO CYy0 EKTOM
rocrofaproBaHHs AOTPUMaHi BCi BUMOMM 3aKOHOL4ABCTBA, a y Cy0’ekTa BNagHUX NOBHOBAXEHb BiACYTHSA
anbTepHaTMBa y NPUNHATTI abo He NPUNHATTI NO3UTUBHOIO PILLEHHS 3a 3BEPHEHHSIM Takoro cy6 ekta
rocrofaproBaHHS.
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Posrnagatoun uto cnpasy, BC ginilioB BUCHOBKY, O 32 06CTaBMH, BCTAHOBIEHNX Y L CNpasi, BiACYTHI NigcTasm
Ansi 3aCTOCYBaHHSA NPUHLMNY MOBYa3Hoi 3rogun. BepxosHuii Cya EdekTuBHUIA 3ax1CT npaB ocobu B
aaMiHICTPaTUBHOMY CyOYMHCTBI Ik OCHOBA AOBIpY 40 NPaBOCYAAN: KPUTEPIi, MexXi Ta 0COBNMBOCTI JOCATHEHHS 66

Y noctaHogi Big 22 nunHs 2021 p. y cnpasi Ne 560/602/19 (LLoAo NpoAOBXKeHHS CTPOKY Aii crnevjianbHOro 403Bony
Ha KOpUCTyBaHHSA Hagpamu), Ha niacTtasi aHanidy 4. 6 cT. 4-1 3akoHy YkpaiHu «[1po Ao3BinbHY cuctemy y cdepi
rocnofapchbKoi QisifibHOCTI», sIKa 3aKpinmoe NpMHUMN MOBYa3HOoi 3rogu, BC Ainwos BUCHOBKY, O NPUHLAMN
MOBYA3HOI 3roau — NPUHLUMM, 3ri4HO 3 SIKMM CyD eKT rocrnofaptoBaHHsA HabyBae NpaBO Ha NPOBAMAXKEHHS NEBHUX Al
LLIOA0 34iMCHEHHST roCnoAapchKoi AisinbHOCTI abo BMAIB rocnoaapcbKoi AisinbHOCTI 6€3 0TpMMaHHS BignoBiAHOMO
OOKYMeHTa J03BifbHOro xapakTepy, 3a yMOBW SKLLO cy6 eKToM rocnogaptoBaHHsAabo ynoBHOBaXXEHO HUM 0CO00H0
noJaHo B YCTaHOBMEHOMYMOPSAKY 3asBy Ta AOKYMEHTU B MOBHOMY 06CA3i, ane y BCTAHOBMEHMIN 3aKOHOM CTPOK
[OKYMEHT [03BiNIbHOTrO Xapaktepy abo piLleHHs npo

BiAMOBY Yy /i0ro Bugadi He B1ugaHo abo He HampaBieHo; 3aCTOCYBaHHS MPUHLMMY MOBYa3HOI 3roan MOXuBe NuLue
3a YMOBM NOAAHHSA CYD €KTOM rocnoAapioBaHHs 3asBU | AOKYMEHTIB A0 OpraHy, Sk BUAAE [03BIN, Y MOBHOMY
0o6cA3i Ta B yCTaHOBMEHOMY MOPSAKY.

BC ginwos BUCHOBKY, LLIO 3a BiACYTHOCTI MpaBOBWX MiAcTaB 4118 BiOMOBM Y NPOAOBXEHHI CreLianbHOro 403BosyHa
KOpUCTyBaHHsSHaapaMmeekTMBHMMCNocoboMBiAHOBNEHHANOPYLLeHoronpasa 6yae 3060B i3aHHS
[epxxreoHagpanpuinHATK pilleHHs y DOpMi Haka3dy nNpo NPOAOBXKEHHSACNELianbHOro403BOMYy Ha KOPUCTYBaHHS
Hagpamu.

BepxoBHun Cya EdekTmBHMI 3axmcT npaB ocobu B agMiHICTpaTUBHOMY CYAO4YMHCTBI Ik OCHOBA AOBIpU A0
npaBoCyAAs: KpuTepii, Mexi Ta 0cobnmBOCTi AOCATHEHHS 67

Y noctaHogi BC y cknagi CygoBoi nanatu 3 po3rnsgy cnpas LWOAO 3axXUCTy couianbHux npae KacauinHoro
agMmiHicTpaTmBHoro cyay Big 17 6epesna 2021 p. y cnpasi Ne 826/9746/17, npegmeTom cnopy Y skin 6yno
3aCTOCYyBaHHS MOBYa3HOI 3rogn Npuv BUpPILLEHHI MMTaHHSA NPO HaJaHHSA A03BOMY Ha PO3MIilLEeHHS 30BHILLHBOI
peknamu, cyg chopMysntoBaB NpaBOBUI BUCHOBOK, Bi4MOBIAHO 4O SKOrO A03BOMM HA PO3MILLLEHHS 30BHILLHBbOT
peknamu y micTi Kuesi Hagae KniBcbka Micbka AepxaBHa agMiHiCTpaLia i caMe BOHa € HaneXHUM J03BiNbHUM
opraHoM y po3yMiHHi cT. 4 3akoHy YkpaiHu «[1po fo3BinbHY cuctemy y cdepi rocnogapcbKoi isnbHOCTI»;

KuiBcbka Micbka AepxaBHa agMiHiCTpaLis He Mae npaBa AeneryBati CBOI MOBHOBAXEHHS, BU3HAY€EHi 3aKOHOM,
iHLLIMM opraHam; pilleHHsi Npo HagaHHA [03BOoy abo BiAMOBY y MOro HafaHHI NoBUHHA yxBantoBaTu came KuiBcbka
MiCbKa epXaBHa agMiHicTpaLia.

BepxoBHuit Cya EdekTnBHMI 3aX1CT NpaB 0cobu B aAMiHICTPaTUBHOMY CYLOYMHCTBI K OCHOBa AOBIpY 4O
npaBoCyAAs: KpUTepIi, Mexi Ta 0coBnNMBOCTI JOCATHEHHS 68

BaxnnBumin BUCHOBOK Yy NMUTaHHI LLOAO MEX BTPYYaHHS aAMiHICTpaTMBHOIO Cyay y AUcKpeLito cy6’ekTiB BnagHnx
NoBHOBaXeHb MiCTUTbCA Yy nocTaHosi BC Big 28 nuctonaga 2019 p. y cnpasi Ne 2340/3933/18. Y uin cnpasi
no3uBay BMMaraB He Tiflbk1 BU3HATW NPOTUNPaBHUM Ta cKacyBaTu akTu [0noBHOro ynpasniHHA HauioHanbHoI
noniuii 3 po3cnigyBaHHs HeLacHOro BUNazakKy, 3a BUCHOBKOM SIKOrO, TakU BUMAAoK CTaBCs B Nepios NPOXOLKEHHS
CNy>Xbu i He NOB A3aHNI 3 BUKOHAHHAM CNy>00BKX 000B A3KiB, ane 1 3060B s13aTn [0N0BHE yNpaBniHHS
HauioHanbHOT noniuii npoBecTV HOBe po3chifyBaHHS HELLACHOrO BUMAAKy Ta CKIacTu 3a MOro pesdynbTaTtamun akTu,
3 ypaxyBaHHSIM NpaBoOBOI OLiHKM, HaA4aHOi CyAOM Y pilleHHi, a caMe: 3a BUCHOBKOM SIKMX HELLaCHWUA BUNagokK
TpanuBecs B Nepiof NPOXO4KEHHS

Ccny>Xbu i OB A3aHUN i3 BUKOHaHHAM cry60Bux 0608 a3kiB. Cyam nepLuoi Ta anensuifHoi iHCTaHLi 3a40BOSNIbHUIN
no30BHiI BUMOMK y MoBHOMY 06¢s3i. BC, nepernsgatoyum Lo cnpasy y KacauiiHOMy NOPSAKY, NOrOAMBCA 3 TaKMMuU
BMCHOBKaMu CyfiB Ta 3a3Ha4uB, L0 CNOCib BiAHOBIEHHS NOpyLLeHoro npasa Mae 6yt ehekTUBHUM Ta TakuMm, SK1n
BUKITIOMAE noganblui NPOTUNPaBHI pilLeHHs , Aii un 6e3aisnbHICTb cy6 ekTa BNagHMX NOBHOBaXEHb, @ Y BUNAAKY
HEBMKOHAHHs1, ab0 HEHaNeXHOro BUKOHAHHS PilleHHs1 He BUHMKana 6 HeobXigHICTb MOBTOPHOrO 3BEPHEHHS 40 cyay,
a 3[icHIOBanocs NpMMycoBe BUKOHaHHSA pileHHs. OTxke cya NOBUHEH BiOHOBIIOBATY NOPYLUEHE NPaBO LUIAXOM
300608 A3aHHs cy6 ekTa BnagHMX NOBHOBaXXEHb, Y TOMY YUCIi KOferiaribHOro opraHy, NpUAHATH
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KOHKPETHE PiLlEHHS, SIKLLIO BiAMOBA BM3HaHa HEMPaBOMIPHOLD,a iHLWIKNX NiACTaB Ans BigMOBU He BOayaeTbCs.
BepxoBHui Cya EdekTnBHMI 3ax1CT NpaB 0cobu B aAMiHICTPaTUBHOMY CYLOYMHCTBI SIK OCHOBa AOBIpY 4O
npaBoOCyAas: KpUTepIi, Mexi Ta 0cobnMBOCTI JOCATHEHHS 69

Crana npakTika CTOCOBHO BM3HAYEHHS1 MEX BTPYYaHHS CyaiB Yy AMCKPeLto Cy6’exTiB BagHMX MOBHOBaXEHb B
acneKTi BUPILLEHHS NUTaHHS NPo eeKTUBHICTb CyJOBOr0O 3aX1CTy NpaB Ta iHTepeciB 0cobu ckrnanacs y pilleHHsX
€CIJ1. 3okpemMa, CTOCOBHO Cy0OBOro KOHTPOMIO 3a AUCKPELinHUMKU agMiHicTpaTtuBHuMuy aktamu €CT1J1 Bupobus
no3uLito, BiAMNOBIAHO A0 SKOI, 3a 3aranbHUM NPaBUIIOM, HaLiOHarbHi Cyau NOBUHHI yTpUMaTUCS Big, NepeEBIpKU
06r'pyHTOBaHOCTI TaKMX aKTiB, OQHaK BCE X CyaW MakTb NMPOKOHTPOMOBATK, YN HE € BUKNAAEHI Y HUX BUCHOBKM
afMiHICTpaTMBHMX OpraHiB LWoAo0 06CTaBMH Yy cnpasi AOBINbHMMM Ta HepauioHaNbHUMK, HENIgTBEPLKEHNMN
Aokazamu abo X Takumu, Lo € NOMUIKOBMMU LWoA0 hakTiB; y Oyab-akoMy pasi Cyamn NOBUHHI 4OCAIANTY TaKi akTw,
AKLLIO X 0B'EKTUBHICTb

Ta 06r'pyHTOBAHICTb € KIMYOBUM MUTaHHS NPaBoBOro crnopy (pileHHs y cnpaBax «Druzstevni Zalozna Pria and
others v. the Czech Republic», 3asisa Ne 72034/01, n. 111; «Sigma Radio Television Ltd. v. Cyprus», 3assu Ne
32181/04 ta Ne 35122/05, n. n. 156-157; «Bryan v. the United Kingdomy, 3assa Ne 19178/91, n. 44 ta «Putter v.
Bulgaria», 3assa Ne 38780/02, n. n. 47-56).

TobT0, cy6’ekT BnagHMx NOBHOBaXeHb MOBMHEH MOTMBYBATU CBOE PilLeHHs1 (BUCHOBOK) i Cy4 Mae npaBo
KOHTPOMoBaTV OBI'PYHTOBAHICTb TAKOro pilleHHs, TO6TO HaBeAeHHSA CyH eKTOM BNaaHMX NOBHOBaXEHb JOKa3iB Ha
niagTBEpPIKEHHSA 0OCTaBWH, SKi BBaXXae BCTAHOBINIEHUMW; HEHAAAHHS TakKMX J0Ka3iB € MiACTaBOo AN BU3HAHHSA
pilleHHs cyb ekTa BNagHMX NOBHOBaXXeHb HEOOI'PYHTOBAHMM,a, BiATak, - MPOTUNPaBHUM.

BepxoBHun Cya EdekTmBHMI 3axmcT npaB ocobun B agMiHICTPaTMBHOMY CYAO4YMHCTBI Ik OCHOBA AOBIpU A0
npaBoOCyAAs: KpUTepIi, Mexi Ta 0cobnMBOCTI JOCATHEHHS 70

Y n. n. 55 Ta 56 piweHHs y cnpasi «Klass and others v. Germany» (3asBa Ne 5029/71) Cya Haronocwus, Lo i3
NMPUHLMNY BEPXOBEHCTBA MpaBa chnifye, 30Kpema, Lo BTpyYaHHsi opraHiB BUKOHABYOI Bnaau y npasa JItoAMHN Mae
nignsaratv edekTMBHOMY Harnaay, sKMi, sik NpaBumio, NOBMHHa 3abe3nevyBaTu cyaoBa BNaaa;

LLloOHanMeHLLe Le Mae B6yTn cyooBUI Harnag, Sk Hankpawmm YMHOM 3abeanedye rapaHTii He3anexHocCTi,
6e3CTOPOHHOCTI Ta HaneXxHoi NPaBoBOI NpoLeaypu Y cdepi, Ska Hagae, B OKpeMUX crpasax, Taki BenuKi
MOXXINMBOCTI A5 3MTOBXUBAHb, L0 MOXYTb NPU3BOAMTM 4O LIKIAMMBUX HAcnigKiB Ansi AEMOKPaATUYHOrO CycninbcTea
3ararnom.

€CTIJ1 Takox BUCHYBaB, LLO 3rigHO 3 NPUHLMNOM BEPXOBEHCTBA NpaBa e(PeKTUBHUI CYA0BUA KOHTPOSb 3a
AiSANbHICTIO BUKOHABYO0I BNaan € OA4HUM 3 OCHOBOMOMOXHUX MPUHLMMIB 4EMOKPaTUYHOTO CyCninbCTBa (pilleHHs y
cnpasax «Brogan and others v. the United Kingdom», 3assu Ne 11209/84, 11234/84, 11266/84, 11386/85, n. n.
58-61 Ta «Altay v. Turkey», 3asiea Ne 11236/09, n. 55).

BepxoBHun Cya EdekTmBHMI 3axmcT npaB ocobun B agMiHICTpaTMBHOMY CYO4YUHCTBI Ik OCHOBA AOBIpU A0
npaBoOCyAAs: KpUTepii, Mexi Ta 0cOBNMBOCTI JOCATHEHHS 71

Y piweHHax €CIJ1 cknanacs npakTuka, sika nigTBEPAXYE, WO NUCKPELiiHI NOBHOBAXXEHHSI HE MOBUHHI
BMKOPWMCTOBYBATMCS CBABIfbHO, a Cya MNOBMHEH KOHTPOJIOBATU PilLIEHHS, NPUAHATI Ha nigcTasi peanizauii

ANCKPeLinHNX NOBHOBaXeHb, MakcMMarbHO edpekTUBHO (pilleHHs y cnpasi «Hasan and Chaush v. Bulgaria», 3asBa

Ne 30985/96, n. 145).

BpaxoBytoun BucHosku €CIJ1, BUCnoBneHi y pileHHi y cnpasi «Jesus v. Lithuania» (3assa Ne 34578/97, n. 62), BC
y pilLeHHsIX, 30kpema, Big 16 xoBTHA 2018 p. y cnpasi Ne 9901/637/18, Big 26 TpasHsa 2020 p. y cnpasi Ne
9901/641/18, Big 17 nunHa 2020 p. y cnpasi Ne 9901/135/19 1a Big 23 rpygHs 2020 p. y cnpasi Ne 9901/720/18,
3ayBakMB, LLLO 3aKOHHICTb, NPOMOPLINHICTb, 0OMEXEHHA AUCKpeLii, LOOPOCOBICHICTb (OTPMMAaHHS cy6'ekToM
BMafHMX NOBHOBaXeHb 3aKOHHOI MeTK) i NpoLeaypHi rapaHTii € TUMW 3aKOHOAaBYMMM iIHCTPYMEHTaMu, SKi MatoTb
3abe3neyvnT 3axmcT ocobu Bifg AepKaBHOrO CBaBINIS;

3axuCT Bif CBaBiNns CTaHOBUTb CMOMYYHY NaHKy Mixk KOHBEHLLEH | MPUHLMNOM BEPXOBEHCTBA npasa. BepxoBHui
Cyn EdekTBHMIA 3ax1CT NpaB 0cobu B aAMiHICTPaTMBHOMY CYLOYMHCTBI K OCHOBA [0BipY 4O NpaBocyaas:
KpUTEpIi, Mexi Ta 0COBNUBOCTI JOCATHEHHSA 72
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BignosigHo go npaktukn €CIJT (piweHHs y cnpasi «Olsson v. Swedeny, 3agsa Ne 10465/83, n. n. 60-63)
3arnopyKoo NPaBUITbHOIrO 3aCTOCYBaHHS AUCKPELIMHMX NOBHOBaXXEHb € BUCOKWI PiBEHb MPABOBOI KyNbTypu
OepXXaBHMX CNy>K00BLiB; 06CAr TakMx NOBHOBaXXeHb Cy6’ekTa BragHMX NOBHOBaXEHb MOBUHEH MaTK YiTKi MeXi
3aCTOCYBaHHS; pPilLEHHs1 opraHy Bnaaun Mmae 6yt BU3HAHO NPOTUNPABHUM Y pasi, KON iCTOTHICTb NMOPYLUEHHS
npoLenypuv NOTArHyo MOro HeNPaBUIbHICTb, @ 3@ HAsIBHICTIO MPABOBOI MOXIMBOCTI (SKLLO iAETbCS NPO NPUAHATTS
OpraHoM OfHOrO 3 ABOX pPilleHb, HaAaTU UM Hi NEBHY MOXIMBICTb 34iMCHIOBATU NEBHI Aii) cya 3000B’A3aHuin
BiJHOBUTW MOPYLUEHE NPaBO LUNSXOM 3000B’13aHHs Cy6’exTa BNagHWX NOBHOBAXEHb NPUAHATU KOHKPETHE PiLLEHHS
npo HaJaHHs MOXITMBOCTI, SKLLO BiAMOBa BU3HAHA

HenpaBOMIPHOIO, a IHLWKX NiacTaB ANs BioMOBM He BOavaeTbcs. AHaANoriYHMn nigxia mae 6yt 3acTocoBaHwuii i B
pasi, Konu mae Micue npoTunpasHa 6e34isnbHICTb OpraHy Bnagu Woao HENPUAHATTS BiAMOBIAHOMO PilLEeHHS Y
BigHOCUHaX, KON 06CTaBMHM CBigYaTb NPO HasiBHICTb BCiX NiACTaB ANs AOro NPUAHATTS.

BepxoBHun Cya EdekTmBHMI 3axXmcT npaB ocobu B agMiHICTPaTUBHOMY CYAO4YUHCTBI Ik OCHOBA AOBIpU A0
npaBoCyAAs: KpuTepii, Mexi Ta 0cobnMBOCTI AOCATHEHHS 73

Takox OOoUiNbHO 3ragaTtu pilleHHs y cnpasi «PncoBcbkmin NnpoTtun Ykpaidny (3assa Ne 29979/04, n. n. 70-71), B
sakomy €CIJ1 nigkpecnme 0cobrmBy BaXKMBICTb NPUHLIMIY «HANEXHOro ypsayBaHHS», SIKU nepenbayae, Wwo y
pasi, Konu naeTbCcsa NPO NUTaHHSA 3aranbHOro iIHTEpPecy, 30Kpema, SKLLO CrpaBa BMfvMBae Ha Taki OCHOBOMOJIOXHI
npasa NanHN, K MarHOBI NpaBa, AepPXaBHi OpraHn NOBVHHI AiATX BY4ACHO Ta B HaneXHu i akomora
nocnigoBHiwWmi cnocib (ouB. pileHHs y cnpaBax «Beyeler v. ltaly», 3asiBa Ne 33202/96, n. 120; «Oneryildiz v.
Turkey», 3asBa Ne 48939/99, n. 128; «Megadat.com S.r.I. v. Moldovay, 3asiBa Ne 21151/04, n. 72 Ta «Moskal v.
Poland», 3asBa Ne 10373/05, n. 51).

[epxxaBHi opraHu, siki He BNpoBagKytoTb abo He AOTPUMYKTECS CBOIX BracHUX Npoueayp, He NOBUHHI MaTu
MOXIMBICTb OTPUMYBaTU BUrody Bif CBOIX NPOTUNPaBHMX i ab0 yHMKATU BUKOHAHHS CBOIX OOOB'A3KIB (PiLLEeHHS y
cnpasi «Lelas v. Croatiay, 3aaBa Ne 55555/08, n. 74); pnank 6yab-akoi NOMUITKN OePXXaBHOrO OpraHy NOBUHEH
noknagaTucs Ha camy AepxaBy, @ MOMUSKU HEe MOXYTb BUNPaBRAATUCS 3@ PaxyHOK OCiB, SKMX BOHU CTOCYHOTbCA
(am.., cepen iHWNx oxepen, mutatis mutandis, piweHHsa y cnpaBax «Pincova and Pine v. the Czech Republicy,
3asaBa Ne 45092/07, n. 58; «Gashi v. Croatiay, 3asBa Ne 32457/05, n. 40 Ta «Trgo v. Croatia», 3asBa Ne 35298/04,
n. 67).

BepxoBHun Cyan EdekTmBHMI 3axmcT npaB ocobun B agMiHICTPaTUBHOMY CYO4YUHCTBI IK OCHOBA AOBIpU A0
npaBoCyAAs: KpuTepii, Mexi Ta 0cobnMBOCTI AOCATHEHHS 74

1. Y TeopeTuko-npaBoBOMy acnekTi e(peKTMBHMU CyJOBUM 3aXUCT Npas.,
cBobop Ta iHTepeciB iznyHMx ocid, npas

Ta iHTepeciB IOPUANYHNX OCI6 XapakTepnayeTbCs TUM, LLIO TakUiA 3aXUCT € pearnbHUM, NPaKTUYHUM Ta JOCTaTHIM, Ha
npoTUBary Takii XxapakTepucTuui CyA0BOro npouecy sik (oopmManbHiCTb (TEOPETUYHUI, MPUMaPHUIA 3axucT Ta/abo

into3opHUI pesynbTat Ansa cyb’ekta NpuBaTHOrO Npasa), Ta 03HavYae HarkpaLLmin edhekT Npy MiHIMarnbHin WKoAi
iHLUMM iHTepecam, y nepLly Yepry, cycninbHuM (NyonidHmum).

2. KoHcTuTylintHMMmu3acagamu(npuHLMnamMm)cyao4nMHCTBA, AKi
6e3nocepeaHbLOCNPAMOBaHiIHa rapaHTyBaHHA€PEeKTUBHOIO

MOHOBIEHHSA Y NpaBax ocobu, fka 3a iX 3aX1CTOM 3BepHyrach 40 Cyay, €, 30KpemMa: PiBHICTb YCiX y4aCHMKIB
Cy[0BOro NMpoLecy nepepn 3akoHOM i Cy4oM; 3mMararsbHiCTb CTOPiH Ta cBob6oAa B HaJaHHI HUMK Cyay CBOIX JOKa3iB i y

OOBeeHHI nepe Ccy4oM iX NEPEKOHMMBOCTI; rMacHICTb Cy0BOro NpoLecy Ta Moro noBHe iKCyBaHHA TEXHIYHUMM
3acobamu;

PO3YMHi CTPOKM po3rnsgy cnpaeu cynoM; 3abesneyveHHsi npaea Ha anensuiiHuin nepernszg cnpasu Ta 'y BU3HaYeHWX
3aKOHOM BMNafKax — Ha KacaujinHe OCKap)KeHHS Cy40BOro pillieHHSs1; 060B’A3KOBICTb CYA0BOrO PilEHHS.
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BUCHOBKU

BepxoBHun Cyn EGekTMBHUI 3axXmCT npaB ocobun B agMiHICTpaTUBHOMY CYO4YMHCTBI Ik OCHOBA AOBIpU 40
npaBoCyAas: KpuTepii, Mexi Ta 0cobnMBOCTI AOCATHEHHS 75

3. Bumora wono edpekTMBHOCTI 3axX1CTy nNpa., cBobop Ta iHTepeciB hisnyHMX ocib, NpaB Ta iHTepeciB PUANYHNX
ocib Bif,

nopyLUeHb 3 60Ky Ccy0’eKTiB BNagHMX NOBHOBaXEHb HE 0OMEXYETbLCA €PEeKTUBHICTIO MPaBOCy A, OCKINbKM
CTOCYETLCS TaKOX e(PEKTUBHOCTI AiSANbHOCTI BCiX Cy6’eKTIB BNagHMX NOBHOBaXeHb, TOOTO, eeKTUBHICTb SIK BUMOra
Moxxe ByTn 3acTocoBaHa [0: YHKLUIOHYBaHHS cyay (Cy4oBOI cucTeMM); PYHKLIOHYBaHHS BCIX iHLWMX CyD’eKTiB
BMagHMX NOBHOBaXeHb (OpraHiB AepxaBHOI BNaan Ta opraHiB MiCLIeBOro caMoBpsAyBaHHS) B LifOMY; AiSnbHOCTI
opraHis, Lo 3ab6e3nevyoTb BUKOHAHHS CYA0BOrO PiLlEeHHS.

4. HanBuiwia etheKTUBHICTb Y CYAi AOCAraeTbCA 3aBAAKU CNiSIbHIN QIANbHICTb
4YOTUPbLOX BUAIB CYyO’eKTiB, a came

a) NPUNHATTS SAKICHOrO NpoLecyanbHOro 3aKoHy (3akoHogaBuuii opraH); 6) 4OBPOCOBICHICTE yYaCHWKIB Cy40BOro
npoLecy, Lo NPOSIBSIETLCS, FONIOBHUM YMHOM, Y CMIPUSIHHI CyAy Ta HE3MOBXMBAHHI CBOIMM NpoLecyanbHUMM
npasamu (Y4acHVKM Cy4OBOro npoLecy); B) SKICHUI Cy40BWI NPOLIEC Ta AKiCHE CyAoBe pilleHHs (Cyau) Ta r) skicHO
bYHKLIOHYO4a CUCTEMAa BUKOHAHHS CYL0BMX pilleHb (OpraHu Aep>kaBHOI BUKOHABYOI Cnybu, kKasHa4yencTasa TOLLO).

BepxoBHun Cya EdekTmBHMI 3axmcT npaB ocobun B agMiHICTPaTMBHOMY CYAO4YUHCTBI Ik OCHOBA AOBIpU A0
npaBoOCyAAs: KpUTepIi, Mexi Ta 0cOBNMMBOCTI JOCATHEHHS 76

BUCHOBKU

5. Bumora ehekT1BHOCTI CyA0BOro 3axX1cTy npa., cBobop Ta iHTepeciB isnyHmx ocib, npaB Ta iHTepeciB
IOPUANYHUX OCID Big MOpPYLUEHb

3 BOKy cyb’eKkTiB BNafHUX NOBHOBaXeEHb, Ska 3akpinneHa y KoHCTUTyuii Ta 3akoHax YkpaiHu, MiXKHapogHMX akTax, €
CKNaaoBO MPUHLMMY BEPXOBEHCTBA NpaBsa, eNeMeHToOM AeMOKPaTUYHOI AepxaBu, HeobXigHO YMOBOO
nigBULLEHHS JOBIPY A0 CyAdy Ta OXONIIOE Taki KpUTepii:

edeKTUBHO OpraHi3oBaHuU cygoBuin npoLec (3abeanedyeHHs NpUHLMNY npoLiecyarnbHOi eKOHOMIT; ogHoocoboBe
BUMPILLEHHS cyaaeto, Ae Le MOXIMBO, NpoLecyanbHNX nuTaHb; 3abesneyeHHs 4O6POCOBICHONO BUKOPUCTAHHS
CTOPOHaMu CBOIX NpoLecyanbHUX NpaB Ta BUKOHaHHS 060B’a3KiB);

ebeKTVBHUIA PO3rnsa Ta BUPILLEHHS cnpasu (cnpaBeanuee, NybniyHe Ta onepaTvBHE NPOBaXXEHHS); eDEKTUBHUIA
3acib 3axucTty (3abesneyye MakcMmanbHO [lieBe NMOHOBMEHHS NMOPYLIEHNX NpaB 3a iCHYYOro 3aKoHO4aB4oro
peryniBaHHA; € agekBaTHUM (*)aKTVILIHI/IM obcTaBMHam cnpaBu; HE cynepe4nTb CyTi NMO30BHUNX BUMOT, BUSHA4YE€HUX
ocobo1o, Lo 3BepHynacst 4o Cyay; Y3rofXyeTbCsl MOBHOK Mipoto 3 060B’A3koM Cy6’eKTiB BriagHWUX NOBHOBaXEHb
OiSTV BUKITIOYHO Y Mexax, Nopsaky Ta cnocoby, nepegbavyeHoro 3akoHOM; Y3ro4XKy€eTbCs (He CynepeynTsb) 3 TUMn
crnocobamu 3axucTy, Wo nepegbdbaveHi 3akoHOM);

BepxosHun Cyan EdektmBHMI 3axmcT npaB ocobun B agMiHICTpaTMBHOMY CYAO4YMHCTBI Ik OCHOBA AOBIpU A0
npaBoCyAAs: KpUTepIi, Mexi Ta 0cOBNMBOCTI JOCATHEHHS 77

BUCHOBKU

..3abe3neyye BiQHOBMEHHS NOPYLLEHOro npasa no3uneaYa; Takun 3acib 3anobirae MOXNMBOMY MOPYLLEHHIO NpaB Ta
iHTepeciB ocobu 3 6oKy cyb’ekTiB BMagHNX NOBHOBAXXEHb UM MOrO NMOBTOPEHHIO B MoAanbLUOMy; 3abe3nedye
afiekBaTHe BifLUKOO4YBaHHSA 3a BignoBigHe NOpyLUEHHs, TOOTO Take, WO € CMiBMipHMM Ta MPONOPLiMHUM 3anogisiHin
LLUKOAI Ta CyMICHMM 3 METO0 HOPUAMYHOT BiANOBIAANbHOCTI; BpaxoBYyeE 3ararbHWUiA NPpaBoBUiA | MONITUYHUIA KOHTEKCT, B
SAKOMY BUHWK crip; 3abe3nevye 4OTpMMaHHSA onTumMansHoro 6anaHcy Mk NpyBaTHUM Ta cycnifibHUM (My6nivHMMm)
iHTepecom);
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edeKkTUBHe CyfoBe pilleHHs (MOBMHHO ByTW BMKIageHo YiTKOK M HeABO3HAYHOK MOBOH), Tak, 06 NOro MOXHa
Oyno 3po3ymiT, Mae ByTn yxBaneHo B pO3yMHi CTPOKM Ta ByTu chopMynbOBaHO TakMM YMHOM, LLOG AOro MoXHa
Oyno BTINUTK B XUTTA); edheKkTUBHA NpoLeaypa BUKOHAHHSI Cy0BOrO pilleHHs (3abes3neyvye NOHOBMEHHS B NpaBax,
MaKCUMasbHO LWBUAKO Ta He NPU3BOAUTL 40 HEOOI'PYHTOBAHMX BUTPAT CTOPIH). YCi Ui KpuTepii edpekTUBHOCTI
MO>XHa OXOMUTU OAHUM TEPMIHOM «edPEKTVBHE NPaBOCYAAs», LLO BUCTYMNae eTanoHOM A1 OLiHKM Cya0BOi Firku
BNaau Ta 3anopyKor OOBipy A0 Hel 3 BOKy rpoMafsiH, a TakoX iHLWKX CyD’eKTiB.

BepxoBHun Cyn EGekTMBHUI 3aXmUCT NpaB 0cobu B agMiHICTPaTUBHOMY CYO4YMHCTBI Ik OCHOBa AOBIpU 40
npaBoCyAAs: KpUTepii, Mexi Ta 0cobnMBOCTI AOCATHEHHS 78

BUCHOBKMU

6. Y piwweHHaXx KCY ccopmynbLoBaHO NpaBoBMU BUCHOBOK, BiaNOBIiAHO A0
AAKOro rapaHTyBaHHA e(peKTUBHOro

NMOHOBIEHHS B NpaBax 3abe3nevyeTbCs, 30KpeEMa, LUMSXOM 34iCHEHHSI NPaBOCYAAs, SKe 3a CBOE CYTTHO
BU3HAETBLCS TakMM f1LLIE 3a YMOBMW, LLIO BOHO Bif4NoBiAae BMMOram CrpaBeaIMBOCTI Ta 34iINCHIOETBCA HA OCHOBI
NpVHLMNY BEPXOBEHCTBA NpaBa; Aep)XaBa Mae 3anpoBagnTy Taky npouenypy nepernsgy cnpas, ska
3abe3nevyBana 6 edeKkTMBHICTb NpaBa Ha CydoBUIA 3aXMUCT Ha Byab-AKi cTafii cy4oBOro NpoBamKeHHs Ta
MakcumarnbsHo 3anobirana HeraTMBHUM Hacnigkam Ans iHaueigyanbHux abo nybniyHmx iHTepeciB.

BepxoBHun Cya EdekTmBHMI 3axmcT npaB ocobun B agMiHICTPaTMBHOMY CYAO4YUHCTBI Ik OCHOBA AOBIpU A0
npaBoOCyAAs: KpUTepIi, Mexi Ta 0cOBNMBOCTI JOCATHEHHS 79

BUCHOBKH

7. Y nonoxeHHsax KAC YkpaiHu epeKTUBHICTb 3axUCTy npas, cBo6oAa Ta
iHTepeciB ocobu B agMiHicTpaTUBHOMY

CYOOUMHCTBI €: 3aBAaHHAM Ta METOI aAMiHICTPaTUBHOIO CyAo4NHCTBA (Y. 1, 4. 2 CT. 2 Ta Y. 4 CT. 242); BUMOroto nig,
Yyac obpaHHsi cyaom cnocoby 3axMcTy NopyLUEeHNX npas, cBoboa Ym iHTepeciB ocobu, sika 3BepHynacst 4o cyay (4. 2
cT. 5);

nigcTaBo ANs BUXO4Y 3@ MEXi MO30BHMX BUMOT Ta BU3HAYEHHS Y pasi 3a40BOSIEHHS NMO30BY iHLIOrO CNocoby, sKuii
He cynepeyvnTb 3aKOHY, 3aXMCTy npaBs, cBO6OA, iHTEpPECiB MAUHM | rpOMaAsHUHA, iHWNX cy6 exTiB y cdepi
nybniyHoNpaBoBKX BiAHOCKH Bif MOpPYLUEHb 3 GOKY Cy6 eKTiB BNagHMX NOBHOBaXeEHb (ab3.24.2cT.9,n.n. 2,4 Ta
10 4. 2 cT. 245);

NigCcTaBo 4515 BU3HAHHSA MPOTUMPABHUMMN Ta HEYMHHUMM IHLLUMX HOPMaTUBHO-MPABOBUX aKTIB, YN TX OKpEeMUX
NOMNOXEHb, KPIM TUX, LLOAO AKMX BiOKPUTO NPOBaKEHHS B aMiHICTpaTMBHIN cripasi, AKLLO Y npoLeci po3rnagy
cnpasu LLOAO HOPMAaTMBHO-NPaBOBOro akTa CyA BUSABUTb, LUO iHLWI akTu 6e3nocepefHbo BNAMBAKOTL HA NPUNHATTS
pilleHHs y crnpaBi i 6e3 BU3HaHHA TaknX HOPMaTUBHO-NPaBOBMX aKTiB NPOTUNPABHUMU HEMOXITMBUI e(PeKTUBHUIA
3axmucT npas no3usaya (4. 10 cT1. 264).

BepxoBHun Cyn EGeKkTMBHUI 3axXmUCT NpaB ocobun B agMiHICTPaTUBHOMY CYO4YMHCTBI Ik OCHOBA AOBIpU A0
npaBocyAas: KpuTepii, Mexi Ta ocobnueBocTi gocsrHeHHs 80

BUCHOBKMU

8. Mig yac Bnbopy crnocoby 3axucty npas, cBO6OA Ta iHTepeciB 0coOM B aAMIHICTPaTUBHOMY CYLOYMHCTBI, AKUA
BianoBsigas ou

KpuTepisim ePeKTUBHOCTI, Y Cyay MOXYTb BUHUKATV NEeBHi HENPOCTi 3aBAaHHS, OCKiMNbK/ BiH Ma€ BUPILLUTY Take
CKragHe NUTaHHA MaTepianbHOro i MpouecyanbHOro npaeBa sk Mexi BTpyYaHHs Cyay Y AUCKPeLito cyb’ekTiB BNagHUX
NMOBHOBaX€EHb, a CaMe, ke PiLleHHs YXBanuTu y BUNaaKy BCTAHOBMEHHS MPOTUNPaBHOCTI PilLeHHS, Aii 4m
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6e3gianbHOCTI cy6’ekTiB BlagHMX NOBHOBaXeHb: 3000B’A3aT MOBTOPHO PO3rMSHYTKU, 30Kpema, nogaHy ocoboto
3asBy; 3060B’A3aTV NOBTOPHO ii PO3MSHYTU 3 ypaxyBaHHSIM BUCHOBKIB cyay;

3060B's13aTN Cy6’6KTiB NPUAHSATU KOHKPETHE piU.IeHHFl; BCTAHOBUTU YN HE BCTAHOBUTU Cyﬂ,OBVIVI KOHTPOIb.

9. 3a 3aranbHUM NpaBuoMm, BTpy4YaHHs aaMiHicTpaTMBHOro cyay B
ANCKpeLilo KOHKpeTHOro cy6’ekra BragH1Mx NoBHOBaXeHb — Le,

CKOpilLe, BUHATOK (MigMiHa Takoro cy6’ekta, BU3HAHHS MOr0 «HECMPOMOXHOCTI ab0 ABHOT HEKOMMETEHTHOCTI»
TOLLO); 3aBOAHHS agMiHICTPaTUBHOMO Cy4OYMHCTBA nonsrae He y 3abeaneyeHHi eheKkTUBHOCTI AepXKaBHOro
ynpaBniHHs, a B rapaHTyBaHHi 4OTPMMaHHS BUMOT MpaBa, iHaklwe MoXe BiabyBaTUCsl MOPYLUEHHS NPUHLUMMY
po3noainy Braau; NpUHLMN po3noainy Brnagu, 3a CBOEK NpUpoaoto, 3anepedye MOXIMBICTb NMPUBITACHEHHS
afMiHICTpPaTMBHUM CyOM OUCKPELiMHUX NOBHOBaXEHb aAMiHICTPaTUBHOIO OpraHy, OCKifbKM EAMHUM KpUTepieM
3[iiCHEHHS NPaBOCYAAs € NPABO, TOMY 3aBAAHHAM aAMiHICTPATUBHOIO CyOYMHCTBA, Y NepLly Yepry, € KOHTPOsb
3aKOHHOCTI AisanbHOCTI Cy6’eKTiB BagHMX NOBHOBaXeHb; NepeBipka AOUINbHOCTI, 3a 3aranibHUM NpaBuiioMm,
3HaxoAMTbCS No3a

KOMMEeTEHLIEeo aaMiHiCTpaTUBHOIO cyay i BUXOAUTb 3@ MeXi agMiHICTpaTMBHOIO cygoumHcTea. Bepxoshuin Cya
EdbexkTnBHMIA 3ax1CT NpaB 0cobu B aAMiHICTPaTMBHOMY CYL0YMHCTBI K OCHOBA [0BipY 40 NpaBoCcyans: KpuTepii,
MeXi Ta 0cobnmMBOCTi AOCArHEHHSA 81

BUCHOBKH

10. BignoBiaHo no yctaneHoil cyaoBoi npaktuku €CIJ1 y BUKNIOYHNX
BMNagKax BTPy4YaHHA cyay Yy AUCKpeLUito cy6’eKkTiB BnagHux

NMOBHOBaXEHb MOXe MaTu Micue, SKLWO: CyA He MoXe edPEKTUBHO 3aXMCTUTK NpaBa Nno3nsBaYa, OCKINIbKU y TakoMmy
pasi BUKOHaHHSI CyA0BOrO pilleHHs Moxe OyTu HeBMNpaBOaHo ycknagHeHe Adigmy abo noganbLuoto 6e34isnbHICTo
opraHiB Bnaau, a BpaxyBaHHsi BUCHOBKIB cyay LiNKOBMTO 3anexuTb Big BignoBigaya; Bu3Hao4um 6e3aisnbHicTb
NPOTUMNPAaBHOLD, CYA MOBMHEH B CUITYy 3aKOHY 3aCTOCYBaTW i CMOHYKaro4umii 3acib BrnmBy, 30008 A3ytoun Bignosigava
BUMPaBUTU NOPYLLUEHHSA Y CNOCIO BUNMHEHHS] BU3HAYEHUX CYOM KOHKPETHUX LiNA.

11. Y HauioHanbHIM CyaoBin NpakTULi cKnanack ctana npaBoBa No3uuisi, BignoBigHO 4O SKOI KpUTEPIaMK, sKi
BMNNMBaOTb HA 0OPaHHs

CyaoM eeKTUBHOro cnocoby 3axucTy npas LUNSXOM 3a40BOSIEHHS NO30BHUX BUMOT NPO 30608 3aHHS Ccy6 ekTa
BMNagHNX NOBHOBAaXXEHb BUMHUTM NEBHI Aii, €: 1) BCTAHOBMNEHHS Cy4OM HAasBHOCTI Y Cy0 ekTa BNagHUX NOBHOBaXEHb
npasa LifATV NpU NPUAHATTI PiLLEHHS HA BNACHUIA PO3CyA, ane y BCTAaHOBIIEHUX 3aKOHOM MexXax; 2) cy6’ eKT BrnagHux
NOBHOBaXXEHb BUKOPUCTAaB HaZjaHe NMoMY 3aKOHOM MpPaBOo Ha NPUMHATTA NEBHOrO PilleHHN 3a HacnigkaMu 3BEPHEHHS
ocobu, ane ocTaHHE BU3HaHe CyAOM MPOTUMNPaBHUM 3 Orns4y Ha MOoro HeBIAMOBIAHICTb YHHOMY, 3a 3aranbHUM
NpaBuIioM, HA MOMEHT BUHUKHEHHS CNiPHUX NPaBOBIAHOCUH 3aKOHOAABCTBY;

3) BCTAHOBIEHHSI CyAaMu BUKOHAHHS 0COBO YCiX YMOB, BU3HAYEHMX 3aKOHOM, AN 3000B’A3aHHs cy6’ekTa
BMaJHUX NOBHOBaXeHb

NPUNHATU KOHKPETHE pilleHHst abo BYMHUTY NEBHY Ait0; 4) NPUAHATTSA TAKOrO PileHHS abo BUMHEHHS Aji He
nepepbavae 3a 3akoOHOM npaea cyb ekTa BragHUX NOBHOBaXEHb iATU BUKMHOYHO HA BriacHUA po3cyd. BepxoBHui
Cyn EdbekTvBHMI 3ax1CT NpaB 0cobu B aAMiHICTPATMBHOMY CYLOYMHCTBI K OCHOBA [0BipY 40 NpaBocyans:
KpUTEpIi, Mexi Ta 0cobNMBOCTI OCATHEHHS 82
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BUCHOBKH

12. Y piweHHax €CIJ1 cchopmyBanach ctana npaktmka CTOCOBHO BU3HAY€HHA
MeX BTPYYaHHA cyAiB y AUcKpeLito cy6’ekTiB BagHMX

NMOBHOBa)XEHb B aCMeKTi BUPILLEHHS NUTaHHA Npo ePeKTMBHICTb CyA0BOro 3axX1CTy npas, cBoboA Ta iHTepeciB
ocobu, BIANOBIAHO A0 SKOI: HaLiOHamMbHI Cyay NOBWHHI yTPUMAaTUCS Big NepeBipku 06rpyHTOBAHOCTI TakmxX akTiB,
O[jHaK BCe X Cyau MatoTb NPOKOHTPOSOBATU, YN HE € BUKNAAEHI Y HUX BUCHOBKM aAMiHICTpaTUBHUX OpPraHiB LWoao
o6cTaBuMH y cnpasi AOBINbHMMYK Ta HepaLuioHaNbHUMK, HENIATBEPKEHNUMN oKa3aMy abo K Takumu, Lo €
NOMWIKOBMMU LLOJ0 (PaKTiB; y Byab-aKOMy pasi cyam NOBUHHI 4OCMIANTM TaKi akTh, AKLWO iX 06'eKTUBHICTb Ta
0Or'pYHTOBAHICTb € KMHYOBUM MUTaHHS NPaBOBOro Cropy; i3 NPUHLMNY BEPXOBEHCTBA Npasa crigye, 3okpema, Lo
BTPYYaHHS OpraHiB BUKOHABYOI Briagu y npasa foavHn Mae nignaratv edpekTMBHOMY Harnsgy, ki, Sk npaBuno,
noBuHHa 3abes3nevyBaTy CygoBa BNaaa; LWoHanMeHLwe ue mae 6yt cyqoBumn Harns, SKMn Haukpawmm YYHOM
3abesnevye

rapaHTii He3anexHocTi, 6e3CTOPOHHOCTI Ta HaMeXHoi MPaBoOBOI Npoueaypw; y cdepi, Aka Hagae cyb’ekTy Bnaau, B
OKpeMMX cripaBax, BeNvKi MOXIMBOCTI NS 3MOBXMUBaHb, L0 MOXYTb NMPU3BOAUTY A0 LUKIANMBUX HACNIAKIB Ans
AEMOKPaTMYHOro CyCrifnibCTBa 3arariom.

AVCKPELiNHI NTOBHOBaXKEHHSI HE NOBWMHHI BUKOPUCTOBYBATUCS CBaBIfbHO, a CyA NOBUHEH KOHTPOMOBATH PiLLEHHS,
NPUAHATI Ha MigcTaBi peanisadii AUCKPeLiiHMX MOBHOBaXEHb, MaKCMMarbHO ehEKTUBHO; e(PEKTUBHICTb pilleHb
HauioOHanbHMX CyAiB BU3HAYAETLCSH IX BMOTMBOBAHICTHO, 3pO3YMINICTIO 118 y4aCHUKIB CrpaB Ta YiTKO
CTPYKTYPOBAHICTIO; pilleHHS Ma€e ByTu yxBaneHo B PO3yMHi CTPOKU, OyTu ehekTUBHO CHOPMYIIbOBaHNM, a TaKOX
OyTu TakMM, ke MOXXHa e(PEKTUBHO BUKOHATU Ha KOPUCTb CTOPOHM, LLIO BUrpana cnpasy.

BepxoBHui Cyn EdekTnBHMI 3axX1CT NpaB 0cobu B aAMiHICTPaTUBHOMY CYLOYMHCTBI SIK OCHOBa AOBIpY 4O
npaBoCyAas: KpUTepii, Mexi Ta 0cobnmMBOCTI JOCATHEHHS 83
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