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BigomocTi npo matepian

HALIOHAIbHA LLUKONA CYAAIB YKPAIHN

TpeHiHr gna cyaais “Mexi cynoBoro poscyay npu 3gilcHeHHi npasocyaasa’
16 TpaBHa 2025 poky

£AH BEPHASIOK

cynna KacauinHoro agmiHictpaTueHoro cygy y cknagi BepxosHoro Cyay,

OOKTOP HpUaNYHUX Hayk, npodecop

MoB’A3aHi NOHATTA

. HesanexHicTb (HeynepeoxeHicTb) cyaai

o CynniBcbkui po3cy V. CBaBifbHE PilLeHHS

. OucumnniHapHe npoBagkeHHs (kBanidikaliiHe OLiHIOBaHHS)
o KOpuanyHa BU3HAYEHICTb Ta EAHICTb NPaKTUKK

. [MpyvHLMN 3aKOHHOCTI Ta HE3aCTOCYBaHHS 3aKOHY

. MpuHUMN po3noainy AepxaBHoi Bnagm

. CynoBuii akTuBI3M (CynoBa NpaBOTBOPYICTb)

o MoTurBOBaHiICTb

. AxicTb 3aKOHY

o Cypn 3Hae 3akoH (jura novit curia) Ta BUXig 3a Mexi NO30BHUX BUMOT
. CycninbHi iHTepecu Ta HauioHanbHa 6esneka

. [Hosipa no cyny

KoHcTuTyuia YkpaiHu

. cT. 126

. HesanexHicTb cyaai rapaHTyoTbesl KOHCTUTYLIE | 3akOHaMu YKpaiHu.

. Bnnuve Ha cypato y 6yab-skuii cnocib 3abopoHseTbes.

. Cynato He Moxe OyTu NPUTArHYTO A0 BiANOBIAANbHOCTI 3@ YXBaneHe HUM CyAOBE PiLlEHHS!, 32 BUHSITKOM

BUMHEHHS 3N104MHY ab0 AVCLMMNiHAPHOIO NPOCTYMKY.

Bacunb KpaTt, Pacim Babannu. 3gopoBum rny3g i npaBo
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Ponb cy6'ekTa npaBo3acToCcyBaHHSA HE MOXe 3BOAUTUCS BUKITHOYHO 40 OYKBANbHOro THyMayeHHsi NpaBoBOl
HopMU, 6€3 pO3yMiHHS Ti CyTi, NPU3HAYEHHS, MiCLA B CUCTEMI iHLUMX MPaABOBUX HOPM i, 3peLUToto, ii Micud B
pernameHTauii npaBun, 3a SKMMU XUBE COLLyM

Mwu He NpoTu 3acTOCyBaHHS 3aKOHY, MU 3a PO3YMHE MOro 3aCTOCYBaHHS, SIKE I'PYHTYETLCA Ha TakoMYy X
pPO3yMHOMY MOro TIlyMadeHHi, Lo BiANoBiAae 300p0OBOMY riy3ay

Koaekc cyaaiBCcbKOI €TUKU, 3aTBepAKeHUN pilleHHAM XX yeproBoro 3'i3gy
cyaaniB YkpaiHu Bia 18 BepecHs 2024 poky

Cratta 5

HesanexHicTb cyaai nig yac 3AincHeHHs npaBocyaasa € nepegyMoBO0 3abe3nedeHHs NpUHLmny
BEPXOBEHCTBA MNpaBa Ta HEBIA'EMHOO CKaZoBOK ClpaBeasIMBOro cyay.

Cratta 6

Cynas NoBUHEH 34iMCHIOBATU NpaBOCyAas He3anexHo, BUXOAS4N BUKIMIOYHO 3 06CTaBMH, YCTAHOBIEHUX Mig
Yyac poarnsagy cnpasu, 3a CBOIM BHYTPILLHIM NePeKOHaHHAM, KepYUNCh BEPXOBEHCTBOM Npasa, Lo €
rapaHTielo cnpaBefMBOro po3rnsay cnpasu B Cyi.

Koaekc cyaaiBCbKOI €TUKKN, 3aTBepaKeHUN pilleHHAM XX yeproBoro 3'i3gy
cypaniB Ykpainu Bia 18 BepecHs 2024 poky

Cratta 3

Cynas mae goknagartu 3ycunb, Wwob Ha AyMKY 3BUYaNHOI pO3CyAIMBOI MOAMHN (3AaKOHOCITYXHSIHOT MIOAMHM,
sika, Oyay4m 4OCTaTHLOK Mipoto NoiHOPMOBaHOK NPo akTK Ta NPoLecH, Lo BiabyBatoTbes, 06'€KTUBHO
cnpuiimae iHbopmaLito Ta 06CTaBMHM 3i CTOPOHW) KOro NoBefiHKa Bi4noBigana BUCOKOMY CTaTycy nocaau Ta
He BUKNuKana obrpyHTOBaHMX CyMHIBIB y NOro 4OO6pOYEeCHOCTI.

Cratta 10

Cynast NoBMHEH BUKOHYBaTU 060B'A3kM cyadi 6e3CTOPOHHBO | HeynepemKeHo Ta yTpMMyBaTucs Big
noBeAiHKW, Oyab-aKnX Aii abo BUCMOBMOBaHb, LLO MOXYTb NPU3BECTU A0 BUHUKHEHHSI CYMHIBIB Y PIBHOCTI
CyoAaiB Ta NPUCSDKHUX Mif Yac 34iMCHEHHS NpaBOCyAAs.

OcHoOBHi KpuTepil, AKi 3rigHo 3 npakTukoto BC ta €ECIJ1 Bu3Ha4aoTbh MeXi
AOMNyCTUMOro CyJ0BOro po3cyay

1. 3aKOHHICTb (B MeXax NOBHOBAXEHb i 3aKOHY)
Po3scyn He moxe BUxoanTh 3a mexi, nepegbaveHi HopMor npaea (MaTtepianbHOro abo npoLecyansHoro).
2. O6rpyHTOBaHICTb (MOTMBOBAHICTb PiLLIEHHS)

CynoBe pilleHHs1 Mae MiCTUTK YiTKi MOTUBM: pakTUYHI 06CTaBMHU, JOBOAWN CTOPIH, OLHKY JOKa3iB,
3acTOCOBaHy HOPMY Ta ii TIyMayeHHs.

3. JobpocosicHicTb cyani

Poscyn mae 6yTu peanisoBanuii Wwnpo, 6e3 ynepemkeHHst Y1 0coOUCTOI 3aLlikaBNeHOCTi.

OcHoOBHi KpuTepii, siki 3rigHo 3 npakTukoto BC Tta €CIJ1 Bu3HavaloTb MexXi
AOMNyCTUMOro CyJOBOro po3cyay

4. INponopuinHicTb | cnpaBeanumBICTb

Cyn He NOBMHEH NpuiimMaTy HagMipHe, HeagekBaTHe abo hopMarnbHO NpaBuibHe, ane Hecnpaeseanuee
PiLLEHHS.

5. Y3romkeHicTb 3 NpakTUKo (MOCNIAOBHICTb, YHUKHEHHST CBaBINIbHOCTI)
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. Cyn mae 3BaxaTtu Ha cTany npaktuky BC abo CBOET iHCTaHLi, SIKLO HEe Mae NEPEKOHNMBUX MPUYMH Bif HEl

BIACTYNUTMW.
o 6. [JoTpMMaHHSA npoLecyanbHUX rapaHTin
. PilweHHa Mae yxBanioBaTuCs B Mexax HanexHoi npouenypu: 3 BUKITMKOM CTOPiH, AOCMIAKEHHSM JOKa3iB,

AOTPUMaHHAM CTpOKiB TOLO.

KoHTpaprymeHTu (ons guckycir).

. 1. Hopma He 3aBxan ogHo3Ha4Ha: GinbLicTb HOPM MakTb OLIHOYHUI abo GraHKeTHUIA XxapakTep, i MOCUIaHHSA
Ha «MeXi 3aKOHy» iHOAI € iNt3ie0 — Cya 3aBXaW TIyMayuTb, a HE NPOCTO 3aCTOCOBYE 3aKOH. ICHye npocTip
ONns aHanorii Ta po3BUTKY Npasa: BiACTyn Bif OyKBanbHOro 3MiCTy HOpMU MOXe ByTv BUNpaBAaHUM.

. 2. AkicTb 06I'pyHTYBaHHSA — OLIHOYHA KaTeropis: Mexa MK «HeOCTaTHbOI MOTUBALIEID» Ta «CBaBIMbHICTIO»
TOHKa — Pi3Hi CyAn MOXYTb JaBaTy Pi3Hy OLiHKY OOHOMY 1 TOMYy camomy MoTuBy. Cyaas He 3060B'a3aHui
BiQMNOBIiAaTN Ha KOXXEH apryMeHT CTOPOHMU.

OuckpeuinHi NnOBHOBaXXeHHA Ta CyAAiBCbKUN po3Ccya

o Cy6'ektun: CBIN —cyn

. MerTa: ecbekTBHa peanisauis yHKLUii (Aep>aBHOT NONITUKN) — cNpaBeanvBe BUPILLEHHSI CrIopy

. OBMeXeHiCTb: 3aKOHOM — (4OAATKOBO) NMPUHLMNaMKM Npasa, Cy40BOK NPaKTUKOK, ETUYHUMU HOpMaMu
. KoHTponb: agMiHiCTpaTUBHWUIA Ta CYAOBUI — «BHYTPILLHBOCYA0BUA» Ta MiXKHAPOAHWI

3akoH YkpaiHu «lpo agMiHicTpaTUBHY npoueaypy»
. 4.3 cCT.6

. 3AINCHEHHSA aAMiHICTPaTUBHUM OpPraHOM AUCKPELiNHOrO NOBHOBaXXEHHSI BBaXKAETLCH 3aKOHHUM Y pasi
OOTPUMaHHS Taknx yMOB:

. 1) ouckpeLiiHe NOBHOBaXeHHS nepenbavyeHo 3aKOHOM;

o 2) QnckpeLiiie NOBHOBaXEHHS 3AINCHIOETBCS Y Mexax Ta 'y crnocib, o nepegdadeHi KoHcTutyuieto Ykpainm
Ta 3aKOHOM;

. 3) npaBoOMipHWIA BUBIp 3AiNCHEHO aaMiHICTPaTUBHMM OpraHoM A1 AOCATHEHHS METU, 3 SKOK MOMY HadaHo
AmnckpeLiiHe NOBHOBaXEHHS, i BiANOBIAaE NpuHUMNam agMmiHiCTpaTUBHOI Npoueaypu, BUSHaYEHUM LM
3aKkoHoM;

. 4) BMGIp pilleHHsA aAMiHICTPaTMBHOIO OpraHy 34iMCHIETLCA 6€3 BIACTYNNEHHS Big NONEPEaHiX pilleHb,
NPUAHATUX TUM CaMUM agMiHICTPaTMBHMM OpraHoOM B OAHaKOBUX Yy NoAibHUX cnpaBax, KpiM 06rpyHTOBaHMX
BUNAOKIB.

3akoH YkpaiHu «lpo cynoycTpin i ctatyc cynaiB»
. CraTtTa 49, yacTuHa 2:

o Cynnsa He Moxe ByTu NpUTArHYTUIA 0 BiAMOBIAANBHOCTI 3a yXBareHe HUM Cy[OBE PilleHHS, 32 BUHATKOM
BUYMHEHHS 3M104MHY ab0o AMCLMIAIHAPHOIO NPOCTYMKY.

. Llsa Hopma € Kro4oBOKO AN TeMM Npe3eHTaLil, OCKiNIbKM BOHA BCTAHOBIIOE MEXY MiX 3aXULLIEHUM
CYAAIBCbKUM PO3CyA0M (3a pilleHHs He kapatloTb) Ta AisMu, Lo BUXOAATb 3@ MOro Mexi i € nigcTaBoto Ans
avcumnniHapHOT YM KpUMiHanbHOI Bi4NOBIAANbHOCTI.

3akoH YkpaiHu «Ipo cyaoycTtpin i ctatyc cyannis»
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CtarTta 106: 3akoH BCTAHOBMIOE BUYEPNHUIA Nepenik AUCLMNNIHAPHMUX NPOCTYNKIB CyAdi, WO BKAYaE,
30KpeMa, iCTOTHI MOPYLUEHHS HOPM MPOLLECyanbHOro npasa, He3a3HayeHHs! MOTUBIB PiLLIEHHS.

Lla ctaTTs npsaMo BKa3ye Ha KOHKPETHI AiT un 6e34isnbHICTb cyaai, Aki BUSHATbCS AUCLMNNIHAPHUMUA
NPOCTYNKaMMu i, MO CYTi, € 3aKOHHNMM OOMEXEHHAMY CyA0BOro po3cyay Ta NnpodecinHOi NoBeAiIHKN.

3anuTaHHA Oonsa o6roBopeHHs

Uun mae cyaaqa avcumnniHapHo BiAMNoBiAaTh 3a pilleHHs!, yxBaneHe Bcyneped ctanomy nigxony BepxosHoro
Cyay, SIKLWwo BOHO MOTMBOBaHe, AOOPOCOBICHE | BiaNoBiga€e NpuHLMNY ePekTBHOro 3axncTy?

Ak ouiHnTn 6anaHc Mk NpaBOM CyaAi Ha «Cy4OBUI akTUBI3M» Ta PU3MKOM BUXOAY 3a MEXi MOBHOBaXEHb — Ui
NOBWHHA AUCLMNIiIHApHa BigNoOBiAaNbHICTb «CTPUMYBaTWU» NPaBOTBOPYICTb Cyay?

Aki Mexi cyaoBOro aktueiamy?
Aki Mexi 3acToCyBaHHsI CyAOM MpUHLMNY OiLinHOro 3'acyBaHHA BCix 06CTaBuH y cnpasi?
LLlo o3Havae npuHLMN «Cya 3HAE 3aKOH»?

Aki € 3akoHOAaBuI Ta COOPMOBaHI NPAKTUKOK MiACTaBM A1 HE3ACTOCYBaHHS 3aKOHY?

He3sacTtocyBaHHSs1 3aKOHY

1. BCTAHOBINEHHS CY10M O3HAK HEKOHCTUTYLIMHOCTI TAaKoro 3akOoHy B LLiNTIOMY ab0 OKPEMMX MOro NMosioXeHb
(vyacTtuHa YyetBepTa ctaTTi 7 KAC YkpaiHum): SKWo Ccya AOXOAUTb BUCHOBKY, LLIO 3aKOH YU iHLIWIA NPaBOBUI aKT
cynepeunTb KoHCTUTyLii YKpaiHu, cya He 3aCTOCOBYE Takuii 3aKOH YM iHLIM NPaBOBUIA aKT, a 3aCTOCOBYE
HopMy KoHcTuTyuii YKkpaiHu Sk HopMu NpsMOi Aii; y TakoMy BUNaAKy CyZ MiCNA BUHECEHHS PiLLEHHs Y crpasi
3BepTaeTbcs A0 BepxoBHoro Cyay Ans BUPILLEHHSI MUTaHHA CTOCOBHO BHeceHHs Ao KoHctuTyuiHoro Cyay
YKkpaiHn nogaHHs Wwoa0 KOHCTUTYLIMHOCTI 3aKOHY YM HLLIOro NpaBOBOro akTa, Lo BigHECEHO 4O pPUCOMKLIT
KoHctutyuiiHoro Cyay YkpaiHu;

2. nofonaHHsa cygoM BCTAHOBIEHMX KOMi3il Ta 3aCTOCYBaHHS iHLLIOMO akTa BULLOT abo Takoi X puanYHoI
cvnu (YactuHa TpeTs Ta n'garta ctatti 7 KAC YkpaiHu): y pasi HeBignoBigHoOCTi npaBoBoro akta KoHcTutyuii
YKpaiHu, 3aKoHy YKpaiHu, MixkHapoAHOMY AOroBopy, 3roga Ha 060B s13KOBICTb SKOro HagaHa BepxoBHowo
Papoto YkpaiHu, abo iHLoMy NpaBOBOMY aKTy Cyn 3aCTOCOBYE NPaBOBUIA aKT, KU MAE BULLY HOPUOUYHY
cuny, abo NOMOXeHHS BiANOBIAHOIO MiXKHAapPOAHOro JOroBOpY YKpaiHM; SKLLO MiXKHAPO4HUM JOrOBOPOM, 3roga
Ha 000B SA3KOBICTb sIKOro HagaHa BepxoBHot Pafoto YkpaiHu, BCTaHOBIEHI iHLWI NpaBuna, Hix Ti, Wwo
BCTaHOBIEHi 3aKOHOM, TO 3aCTOCOBYIOTLCS MpaBunia MiKHapogHOro OroBopy YKpaiHu;

3. BCTAHOBMEHHSA Cy0M, LLIO OKPEMi MOJTOXKEHHS 3aKOHY He Bi4noBiAalTb KPUTEPIKO «AKICTb 3aKOHY».

MoctaHoBa BepxosHoro Cyay Big 1 BepecHsa 2022 poky y cnpasi Ne 380/10419/21

AcnekTun, siki BapTO BpaxoByBaTU NPUAMaOUYM pPilLeHHS y MeXax
cyaniBCcbKoro poscyay

MoTunBoBaHiCTb
[o6pocosicHicTb
BanaHc (nponopuinHicTb)

TpucknagoBuii TeCT BUpiLLEHHS Ny6niYHO-NpaBoBOro cnopy nepenbavae, Lo cyn, NPUNMarym pilleHHS y
Mexax CyaaiBCbKOro poscyay (amckpeuii cyay), nepesipsie MOro Ha BiAnoBiOHICTb (HECYNEPEYHICTb)
NPUHLMNaM:

1. HauioHanbHoi 6e3neka
2. CycninbHoro iHTepecy

3. EdpekTMBHOCTI 3axmcTy nopyLLeHoro npaea ocobu.
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MNMpouecyanbHi pilleHHA B cyAi KacauiuHol iHCTaHUil

[MoHOBNEHHS NpoNyLLEHOro NpoLecyanbHOro CTPOKyY
3BiNbHEHHS Big cnnaTtu cyaoBoro 36opy

BigkpuTTa kacauiiHoro NnpoBagKeHHs (Mano3Havymmi, CrpoLLeHe, He NiANArae OCKap)XeHHHo)
3aKkpuTTAa KacauiiHOro NpoBaKEHHS

3yNMHEHHSI BUKOHAHHSA Cy4OBOrO PilLEHHS

PearyBaHHs Ha 3n0oBXMBaHHS NpoLecyanbHUMU npaBamu
BuHeceHHs okpemoi yxBanu

Mepexig fo po3rnsaay cnpasu B 3aKpUTOMY Cy0BOMY 3aciaHHi
[Honyck npokypopa fo npouecy

BcTaHoBnNeHHsS Cy10BOro KOHTPOSO

[NepeBipka NoBHOBaXXeHb NpeAcTaBHMKA

HanpasneHHs cnpaBu Ha HOBWUI po3rnag

YxBana BepxoBHoro Cyay Bia 10 xxoBTHSA 2024 poky y cnpaBi N2280/4284/22

1. BM3HaTK NoBaXHNMW HaBeAeHi 0coboto NiacTaBu NPOMNycKy CTPOKY Ta MOHOBUTU CTPOK Ha kacauinHe
OCKapXXeHHA yxBanu TpeTboro anensuinHoro agmiHictpatuBHoro cyay Big 12 nunHsa 2023 poky y crpasi
Ne280/4284/22.

2. 3BinbHUTU 0coby Big cnnaTtu cyaoBoro 36opy 3a NogaHHs KacaLiiHoT cKapru Ha yxBarny TpeTboro
anensAuiHoro agmiHictpaTneBHoro cyay Big 12 nunHa 2023 poky y cnpasi Ne280/4284/22.

3. BigkpuTtu kacauiiHe npoBag)KeHHS 3a KacauiHOK ckaproto ocoboto Ha yxBany TpeTboro anensuinHoro
agmiHicTpatusHoro cyay Bia 12 nunHa 2023 poky y cnpasi Ne280/4284/22 3a nozoBoM ocobu o [onoBHOro
ynpaBniHHs lMeHcinHoro choHay B 3anopisbkit obnacti, FonoBHoro ynpaeniHHA MNeHciiHoro horay B
TepHoninbcbkin obnacTi, FonoBHoro ynpaeniHHA NeHcinHoro choHay B PiBHeHCbkin obnacTi, FonosHoro
ynpaeniHHs NeHcinHoro doHay B MNonTasckkin 06nacTi Npo BU3HAHHSA MPOTUMPABHMUMM Ta CKaCyBaHHSs
pilleHb, 30608 A3aHHS BUMHUTY NEBHI Ail.

MipowHunyeHko A.M. CypaiBcbKumn po3cyn, cyaoBa NOMUIIKa Ta cyaaiBCbKe
cBaBinns (4epes npusMy LpuAUYHOI BignosBiganbHocTi cyaaiB): KuiB :
KOpiHkom IHTep, 2020. 120 c.

CynaiBCbKMI po3cyn po3rnagaeTbes K cy6’ eKTMBHUI BMBIp OAHOM0O 3 MOXIMBUX BapiaHTIB y TIIiyMayeHHi Ta
3acToCyBaHHi MpaBa Ta y BCTAHOBMEHHI akTiB, WO 34iNCHI0ETLCS cyaaeto. Lie He BUKnoYae icHyBaHHS iHLLIMX
nigxoniB A0 BU3HAYEHHS LibOro MOHATTS.

BapiaHTu TnymayeHHs He MOXyTb OyTW OLHEHI Y NAOLMHI KiICTUHHUIA-XMOHWI» . OBpaHHA OOHOro BapiaHTy He
0O3Hauvae, L0 BiH «MpaBunbHUA» abo «icTMHHUIY. OBpaHHS Takoro BapiaHTy NiaNoOpPsOKOBYETLCSA MEBHUM,
ayxe cyb’eKTUBHUM, KpuTepiam abo npuHumMnam, ski CpoLLEHO MOXHa onmcaT BUGoOpoM «kpaworoy (binbLu
«PO3YMHOro» i «CrpaBeaIMBOroy») BapiaHTy.

MpuHLMN, 3rigHO 3 SIKMM CyAAs, WO A0OBPOCOBICHO 3AiNCHIOE NPaBOCYAAS, HE MOBUHEH MiANSAratv opUaNYHIn
BiQMNOBIAanNbHOCTI, 3aKpinneHnn y 3aranbHOBU3HAHNX MiXXKHAPOAHMX CTaHgapTax y cepi CyaounHCTBa.

BignoBigHo 0 MiXXHapogHWx cTaHAapTiB y cepi CyaouMHCTBA, Y pasi BUXO4Y Cyaai 3a Mexi JOnyCTUMOro
CyOAiBCbKOro po3cyay MoXnvBa gucumnniHapHa (y pasi rpyboi HegbanocTi abo 3noro ymucny), umsineHa (y
pasi 3noro ymucny Ta, BiAnoBigHO A0 AesikuX nigxodis, rpyboi HeabanocTi) Ta KpumiHanbHa (y BUNagaky 31oro
ymMuChy) BiANOBiAanbHiCTb.
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MipowHuyeHko A.M. CyaaiBcbkum poscya, cyaoBa nomMusika Ta cyaaiBcbke
cBaBinnsa (Yepes3 npusamMy rOpMANUYHOI BignoBiganbHOCTI cyaais): KuiB :
OpiHkom IHTep, 2020. 120 c.

5. Cyppiscbkuii po3cya nignsarae He nuwe 06MeXeHHsM, siki NTO3UTUBHO nepeabayeHi 3akoHOM, ane Takox
neBHUM 3aranbHuM npasunam. Lii npaBnna 3aranom moxyTb 6yTn cpopMynboBaHi HAaCTyNHUM YnHOM: (1)
cdhepa cynaiBCbKOro poscyay NOLMPIOETLCSA Ha BapiaHTy, siki HE CNPUIMaOTbCS IOPUANYHOK CMiNIbHOTO SIK
SIBHO HE3aKOHHI («HenpaBumbHi»); (2) koxeH cyaasa 3060B’A3aHuin obpaTtu BapiaHT, skl BiH abo BOHa BBaXxkae
HarkpaLLmm; (3) Bubip He Moxe ByTv BUNagKoOBUM YU CBaBINbHMM i NOTPeOy€E NOSICHEHHS.

6. Mpaswnno sub judice Ha AaHW Yac He € YaCTUHO MO3UTMBHOIO perynioBaHHs. BoHO He poswnptoe
IMYHITETY, KM HagaeTbCs Cyaai Npuy 34iMCHEHHI CyaaiBCbKOro poscyay.

7. MoTpebn y 3akpinneHHi y 3akoHi npasuna sub judice gk 3aranbHoi hopmynu He icHye. HaTomicTb,
MipKyBaHHS1, siki NexkaTb B OCHOBI NpaBuna, NOBMHHI BpaxOBYBaTUCS MPU PO3rnsAgi KOXHOT KOHKPETHOI CnpaBu 3
TUM, Wo6 He cnpaBnsATK Ha CyA HEBUMNPABAAHOTO | HAAMIPHOTO TUCKY, KU Mir 61 HeMpPOMOPLIHO BNAMHYTU
Ha NOro He3arnexHicTb.

8.MpuHumn res judicata He Hapae cyaai 6yab-akoro imyHiTeTy. Kpim Toro, 6yab-aki dakTu, BCTaHOBNEHI Y
CyO0BOMY PiLLEHHI, O HE € 3MIHEHUM Y/ CKACOBaHUM, HE MatoTb NPEANLINHOIO 3Ha4YEeHHS ANs opraHy, Lo
BMPILLYE NUTAHHA NPO NPUTATHEHHS CyAAi 4O BiANOBIAANBHOCTI.

9BigmexyBaHHs «rpyboi HegbanocTi» Bif «3BUYanHOI» HeAbanocTi Ymn Oin, BYUNHEHUX OOBPOCOBICHO, €
NUTaHHSM NPaKTUKK, a He POpMyItoBaHHSA abcTpakTHUX hopmyn. MNepenik npuknagis, B Akux cynas oys
NPUTSArHYTUI A0 BiANOBIAanbHOCTI 3a «rpyby HeabanicTby, 6yae HabaraTo BinbLu iHpOpMaTUBHUM, HixX
3aranbHi AUCKYCIT LWOAO 3HAaYEHHS LbOro TepmiHa.

PiweHHs ECIMJ1 y cnpaBi «OBYAPEHKO TA KOJIOC NPOTU YKPAIHW» (3asBu
Ne 27276/15 Ta 33692/15 ) - nopyLwieHo ctaTTio 8 Ta NyHKT 1 cTtaTTi 6 KOHBEHU;il
y 3B’AI3KYy 3 MpaBOM Ha BMOTMBOBAaHEe pilleHHA cyay

95. Y uin cnpasi pilLeHHsI NPO 3BiNbHEHHS 3aABHUKIB I'PYHTYBanocs BUKMHYHO Ha cTaTTi 126 KoHcTuTyuii, aka
nepenbavana, cepep iHLIOrO , WO y pasi «NopyLUEeHHsI Npucsarny cynas byae 3BinbHeHW 3 nocaan opraHom
sKu o6paB abo npuaHaymB 1oro abo ii. Lli npaBoBi nigctaBu Ans BTpyYaHHs Oynu ayxe 3aranbHUMM i, SKLWO
BOHW He Oynu obMexeHi iHLIMMM 3aCTOCOBHMMM MOSOXEHHSIMU Ta NpeLeaeHTHUM NpaBoM, 34aBarnocs,
HagaBanu WNPOKI MOBHOBAXEHHS HaLlioHanbHUM opraHam Briagu.

96. Cyqa 3a3Havae, LLO BiH y>Ke po3rnsagaB acnekT «KOCTi 3aKOHY» LLOA0 3aKOHHOCTI CaHKLiN, 3aCTOCOBaHUX B
YKpaiHi 4o cyaaiB 3a «nopyLleHHs npucarm». Y cBoemy pillleHHi y cnpasi OnekcaHgpa Bonkosa (3asiBa Ne
21722/11; n.n. 174-182) BiH B39B A0 yBary HacTyMHi BiANOBIAHI MipKyBaHHS:

«174. Cyp 3a3Havae, Lo TeKCT NpUCAri cyani HaaaBas LUMPOKI MOBHOBAXEHHS LLOAO TIYMaYeHHs 31104UHY
«MOpYyLUEHHS Npucarn». HoBe 3aKkOHOAABCTBO TEMNEP KOHKPETHO CTOCYETHCS 30BHILLUHIX €NTEMEHTIB LibOro
npasonopyLueHHs (aus. po3gin 32 3akoHy npo BPKO 1998 poky 3i 3miHamu...). Xoya HOBe 3aKOHOA4aBCTBO He
NOLLMPIOBANOCH Ha CnpaBy 3asBHMKA, BXIMBO 3a3HAYNTU, LLIO BUSHAYEHHS «MOPYLUEHHS NPUCATUY» B LIbOMY
po3aini Bce e Hagae aAncumnnniHapHoOMy opraHy LUMPOKi AUCKPELiiHIi MOBHOBAaXXEHHSA 040 LIbOro NUTaHHSA
(avB. TakoX BiANOBIOHUIA BUTHT i3 BUCHOBKY BeHeujiaHCbka KoMicis...).

PiweHHs €CMNJ1 y cnpasi «OBYAPEHKO TA KOJIOC NPOTU YKPAIHW» (3asBu
Ne 27276/15 Ta 33692/15 ) - nopyweHo ctatTio 8 Ta NyHKT 1 ctaTTi 6 KOHBeHuil
y 3B’AI3Ky 3 NpaBOM Ha BMOTUBOBaHe pilleHHA cyay

175. OgHak Cyp BM3Hae, Lo B NEBHUX chepax Moxe ByTn BaKKO ChopMyIioBaTU 3aKOHM 3 BUCOKOK TOYHICTHO
i LLIO MEBHMI CTYNiHb MHYYKOCTi MOXe ByTW HaBiTb GaxaHuM, LWo6 AaT MOXMMBICTb HaLiOHANbHUM cyaam
PO3BMBATU 3aKOH Yy CBITMi IXHBbOT OLLIHKM TOrO, SiKi 3aX0Au € HEOOXIAHUMM 33 KOHKPETHUX 0BCTaBMH KOXHOT
cnpasu (amB . Goodwin v. the United Kingdom , 27 March 1996, § 33, Reports 1996 Il). JloriyHum Hacnigkom
NPVHLMMY 3aranbHOro 3aCTOCYBaHHS 3aKOHIB € Te, Lo (DOPMYIOBAHHSA 3aKOHIB HE 3aBXAN € TOYHUMW.

KoHcTuTyuioHanict



HeobxigHiCTb yHMKaTX HagMIpHOT XKOPCTKOCTI Ta NTW B HOTY 3i 3MiHHMMK 0OCTaBMHaMM o3Havae, Lo 6arato
3aKOHIB HEMUHYYe CHOPMYNbOBaHi B TEPMiHAX, SiKi BiMbLLIOK Y/ MEHLLOK MipOI0 € PO3NIIMBYACTUMMW.
TrnymadeHHs Ta 3aCTOCyBaHHA TakMx 3aKOHOL4ABYMX aKTiB 3anexuTb Bif npaktukm (aue. Gorelik and Others v.
Poland [GC], Ne 44158/98 , n 64, ECHR 2004 1).

. 176. Lli kanigikauii, Wo HaknagatTe 06MeXeHHS Ha BUMOrY TOMHOCTI CTaTyTiB, 0COONMBO CTOCYHOTLCS
cchepu ancumnniHapHoro npaea. [ificHo, LWo CTOCYeTbCS BiiCbKOBOI AncumniiHv, Cya nocTaHOBUB, WO
HaBpsg un byae MoXNMBMM po3pobuTn Npaeuna, ski 6 geTanbHO onNucyBanu pisHi TUNK NoBeAiHKU. Tomy
MOXe 3Hagobutucs, wob opraHy Bnagm cpopmynoBanu Taki npasuna wuple (gue. Vereinigung
demokratischer Soldaten Osterreichs i Gubi npotu AscTpii , 19 rpyaHs 1994 poky, n. 31, cepisi A, Ne 302).

NoctaHoBa BepxoBHoro Cyay Bia 25 xoBTHA 2022 poKy y cnpasi Ne
200/13288/21

o Cyn AifoB BUCHOBKY, LLIO NO30BHA BUMOra npo BunnaTty onomoru no 6e3pobiTTio y KOHKPETHO BU3HAYEHOMY
nosmBayem po3Mipi € NnepefyacHoO0, OCKINbKU PO3paxyHOK CMipHOT 4OMOMOMM € BUKITHOYHOI KOMMNETEHLiE
BignoBigaya, Ta Ansa HeJonyLEHHS MOMUITKM NMPU BU3HAYEHHI CyMU JOMOMOrM e(PEKTUBHM CMOCOOOM
3axuCTy npaB nosuBaya € came 3000B A3aHHS BignoBigava 34iMCHUTU NepepaxyHoK po3Mipy AOMOMOru 3
ypaxyBaHHAM 3apobiTHOI nnaTu 3a nepioA, Wwo 6yB NpOTMNPaBHO HE BKITHOYEHUI LLEHTPOM 3aHATOCTI A0
po3paxyHky. Npu Lpomy, No3vnBay He No3baBneHun Npaea y BUNagKy HeBIMNOBIOHOCTI CyMU nepepaxoBaHol
[0MoMOrK oro o4vikyBaHHsIM 3BEPHYTUCH [0 Cyay i3 NO30BOM.

. Cyna, BMXOAsYM 3 NOMOXEHb YacTUHU nepoi ctaTTi 124 KoHCTUTyuii YKpaiHu, BUKOHYE BUKITHOYHO (PYHKLiHO
npaBoCyAAs | € OpraHoOM CydoBOI TifKku BNaau, To, 3a 3aranbHUM NpaBuioM, He Mae Npaeo nepebupaTu Ha
cebe NoOBHOBaXXEHHS!, BUKOHAHHS SKMX MOKMaAeHO 3aKOHO4ABCTBOM Ha OpraHu BUKOHABYOI Braau, Ao Kol
BiQHOCUTBLCS | BiANOBIAaY y Uil CnpaBi; BUKIKOYHO 3a LIeHTpaMy 3alHATOCTI 3aKpinseHi NMOBHOBAXKEHHS LLIOAO
npu3HaveHHs 6e3pobiTHMM ocobam rpoLoBoi Jonomorn no 6e3pobiTTio, BU3HaYeHHS ii po3mipy Ta
MOXXITMBICTb NepepaxyHKy 3a NeBHUX 0OCTaBUH.

NoctaHoBu BepxoBHoro Cyay BiA 25 xoBTHA 2022 poky y cnpaBi Ne
200/13288/21, Big 13 xxoBTHA 2022 poky y cnpasi N2380/13558/21, Big 01
TpaBHs 2023 poky y cnpaBi Ne 540/913/21, Big 16 TpaBHA 2023 poKy y cnpasi
Ne 380/3195/22 Ta Bia 23 yepBHA 2023 poky y cnpaBi N2 160/6214/21

. [unckpeLiiHuMKn € Taki MOBHOBAaXEHHS, Y MexXax SK1X HopMa rnpasa AOMnycKae Kiflbka BapiaHTiB NOBEAIHKN

cy6’ekTa BnagHMX NOBHOBAXEHb Y KOXHili KOHKPETHI cUTyaLlii Ta BCTAHOBMNEHNX 06CTaBnHax cnpaBu, KOXHa 3
AKnx 6yae NnpaBoOMIpHOLO.

o XapakTepH1MM 03HaKaMu agMiHiICTPaTUBHOIO po3cyay (auckpedii) e:

. 1) peani3auis AMCKPELiNHMX MOBHOBAXXEHb MaE BiAMOBIAATY NPUHLIMMY BEPXOBEHCTBA NPaBa;

. 2) ix 30iNCHEHHA MOXMMBE NuLLe y pasi BiACYTHOCTI EAMHOrO MOXIMBOIO BapiaHTy NOBEeAiHKK;

. 3) cy6’ ekt BnagH1MX NOBHOBaXEHb Mal0Tb MOXIUBICTb BUOpaTV ONTUMAanbHUI BapiaHT NOBEAIHKN 3 METO

BperynBaHHA NeBHOro Kona CyCI'IiJ'IbHVIX BiZAHOCVH;

. 4.) cy6’ eKTM ynpaBriHCbKOI AifiNbHOCTI 3aCTOCOBYIOTb aAMIHICTPATUBHUIA PO3CYA BiANOBIAHO A0 HANEXHOI
MeTn, 6e3 HasiBHOCTI BI1ACHOi BUroam Ta BMMBY CTOPOHHIX DaKTopiB.

NMoctaHoBu BepxoBHoro Cyay BiA 25 xoBTHA 2022 poky y cnpaBi Ne
200/13288/21, Big 13 xoBTHA 2022 poky y cnpaBi Ne380/13558/21, Big 01
TpaBHs 2023 poky y cnpaBi Ne 540/913/21, Big 16 TpaBHA 2023 poKy y cnpasi
Ne 380/3195/22 ta Bia 23 yepBHA 2023 poKy y cnpasi N2 160/6214/21

. BignoBigHO 40 NyHKTY 7 YacTuHKM nepLuoi cTaTTi 2 3akoHy YkpaiHu «[Mpo agmiHicTpaTnBHY npouenypy»
(Habupae vmHHocTi 15 rpyaHsa 2023 poky) ANCKPELiHE NOBHOBAXEHHS - MOBHOBAaXEHHS, HaJaHe
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aaMiHICTPaTUBHOMY OpraHy 3akoHOM, 0bupaTh OA4WH i3 MOXIMBUX BapiaHTIB PiLLEeHHS Bi4NOBIAHO 4O 3aKOHY Ta
METU, 3 AKOIO TaKe NMOBHOBAXKEHHS HadaHo.

o YacTuHO TpeTbot CTaTTi 6 LbOro X 3akOHy BU3HAYEHO, L0 3AINCHEHHS aAMIHICTPaTUBHUM OpPraHoM
OVCKPELHOrO MOBHOBAaXEHHS BBAXXAETbCS 3aKOHHMM Y pasi AOTPMMaHHS TakuxX YMOB:

. 1) ouckpeLiiHe NOBHOBaXeHHS nepenbavyeHo 3aKOHOM;

. 2) guckpedinHe NOBHOBAXEHHS 34INCHIOETLCS Y MeXax Ta y cnocib, wo nepenbayeHi KoHcTuTyuieto YkpaiHm
Ta 3aKOHOM,;

. 3) npaBoMipHUMI BMOIp 34iMCHEHO aAMIHICTPATUBHUM OpPraHOM AN AOCATHEHHS METU, 3 AKOK MOMY HagaHo
OMUCKpeLiiHe MOBHOBAaXEHHS, i BiANOBIAaE NpUHLUMNaM agMiHiCTpaTUBHOI Npoueaypu, BUSHAYEHUM LM
3aKoHOM;

. 4) B1BIp piLleHHs aaMiHICTPaTMBHOIO OpraHy 34iMCHI0ETbCS 6e3 BiACTYNMNEHHS Big NonepeaHix pilleHb,
NPUAHATUX TUM cCaMUM agMiHICTPaTMBHMM OpraHOM B OAHaKOBMX Y/ NoAiOHUX cnpaBax, KpiM oBrpyHTOBaHMX
BUNagKis.

PiweHHsa KoHcTUTyuinHoro Cyay YkpaiHu Ne 7-p/2020 Big 11 yepBHs 2020
poKy wonao BignosiaHocTi KoHcTuTyuil YkpaiHu ctaTTti 375 KpumiHanbHoro
KoAaeKcy YKpaiHu

. Hopwma, Lo BM3HaHa HEKOHCTUTYLNHOW: «[TocTaHOBMNEHHS cyaaeto (CyaasMmmn) 3aBifomMo HEMPaBOCyaHOMO
BMPOKY, PiLLEHHS, yXBanu abo NocTaHOBMY.

o Cynato Moxe ByTn NpUTArHYTO A0 KPUMIHAMbBHOI BiANOBIAANbHOCTI NWLLEe Y BUNaAKy, KOy npaBomnopyLUeHHS
BUYMHEHO YMUCHO, Ma€e MicLie CBaBifbHE 3MOBXMBaHHSI MOBHOBaXEHHAMMW CYAAI, L0 NepeLuKkosKae
3[iICHEHHIO NPaBOCYAAst UM Nepecniaye HeneriTMMHI Uini (3anofisiHHS wkoam iHwmM ocobam abo cycninbHUM
iHTepecaMm TOLLO), NPUKPMBAOYUCh BUKOHAHHAM BUMOT 3aKOHY (MiANyHKT 2.4 MOTUBYBaNbHOT YaCcTUHN
PiweHHs)

BukopucTaHi gxxepena

o BepHastok AH. CniBBigHOLEHHS1 e(DEKTUBHOIO cnocoby Cy0BOro 3axXmcTy Ta MeX BTPYyYaHHS
aaMiHiCTpaTUBHOIO cyay y AUCKpeLito cyb’ekTiB BNagHUX noBHoBaxeHsb // https://constitutionalist.com.ua/spivv
idnoshennia-efektyvnoho-sposobu-sudovoho-zakhystu-ta-mezh-vtruchannia-administratyvnoho-sudu-u-dyskr
etsiiu-sub-iektiv-vladnykh-povnovazhen

. BepHastok AH. JonycTnmicTe MexX CyaaiBCbKOro po3cyay Ta AvcumnniHapHa BignosiganeHicTe https:/suprem
e.court.gov.ua/userfiles/media/new_folder_for_uploads/supreme/2024_prezent/discretion_bernaziuk.pdf

. BepHastok AH. OuckpeLiiHi NOBHOBaXeHHSA Y CBiTNi HOBOro 3akoHy Ykpainu «[1po agmiHicTpaTuBHY
npouenypy» https://supreme.court.gov.ua/userfiles/media/new_folder_for_uploads/supreme/2024_prezent/99
-%20administrative_procedure_discretion.pdf

HopatkoBi mxepena

o https://supreme.court.gov.ua/userfiles/media/new_folder_for_uploads/supreme/2024_prezent/99-
administrative_procedure_discretion.pdf

D>xepena ta maTtepianu

1. BukopucTaHi akepena. https://constitutionalist.com.ua/spivvidnoshennia-efektyvnoho-sposobu-sudovoho-zakhystu-ta-mezh-vtruc
hannia-administratyvnoho-sudu-u-dyskretsiiu-sub-iektiv-vladnykh-povnovazhen

2. BukopucTaHi gxepena.
https://supreme.court.gov.ua/userfiles/media/new_folder_for_uploads/supreme/2024_prezent/discretion_bernaziuk.pdf

3. BukopucTaHi pxepena. https://supreme.court.gov.ua/userfiles/media/new_folder_for_uploads/supreme/2024_prezent/99-%20adm
inistrative_procedure_discretion.pdf
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Pannu martepiany

OpwuriHanbHun chann asTopa
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