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MPAKTWKA EBPOMEWCHLKOro cyay 3 NMPAB NIOAVHM WOJ0
OOTPUMAHHA MPAB | CBOBOA NOAVHN MPABOOXOPOHHVMK
OPrAHAMU TA CNEUIANTBHUMW CITYXXBAMU

MpoaHanizoBaHO NpakTuKy €BPONENCHKOro cyay 3 Npas NIIAMHM Y CnpaBax Wono AOTPMMaHHS NPaBOOXOPOHHMMU
opraHamu Ta creLianbHUMK cnyxbammn npaBa Ha XWUTTS, NpaBa Ha NoBary 4o NACLKOI MigHOCTI, NpaBa Ha
npuBaTHiCTb. BUCBITNEHO OkpeMi KpuTepii 4ONYCTUMOro oOMeXeHHs Lmx NpaB y 3aKOHOL4ABCTBI Ta NPaKTuULi Oro
3aCTOCYBaHHS1, a TaKOX BMMOIM 4O OpraHisauii 4isnbHOCTI LMX opraHiB. HaronoweHo Ha BaXnMBOCTI HEAOMNYLLEHHSA
npauiBHUKaMu NPaBOOXOPOHHMNX OpraHiB i cneuianbHUX cry6 cBaBinnga Ta 3NoBXMBaHb MiJ Yac 3aCTOCYBaHHS
3axopiB LWoao 3abesneyeHHst HauioHanbHOI 6e3nekn, NiATPUMaHHS rPOMaAChKOro NopsaKy, MPOTUAIT 3MOYNHHOCTI.

KntoyoBi crnosa: npaBo Ha XUTTA, NpaBo Ha nosary A0 MACLKOI MAHOCTI, NpaBo

Ha NpVBAaTHICTb, AOTPMMaHHSA npas i cBO6OA MAUHM, NPaBOBi 0OMeXeHHs Ta 3abopoHN, HauioHanbHa 6esneka,
rPOMaAChbKuii MOPSIAOK, MPOTUAIA 3MOYNHHOCTI, MPaBOOXOPOHHI OpraHu, cnewianbHi cryou, €EBponencbkuin cys 3
npae nognHu Ha TepeHax €Bponu KOHCTUTYTUBHMM NPABOBMM aKTOM, SIKMIA BU3HAYaE LEMOKPATUYHI CTaHgapTy
B3aeMogii NtoanHu, cycninbcTsa i gepxasu, € KOHBEHLisi Npo 3aXMCT NpaBs fAMHU | OCHOBOMOMOXHMX cBoboa 1950
poky (gani — KonseHuis). Lis KoHBeHUis Ta 4oAaTKOBI NPOTOKOMM A0 Hei BCTaHOBNIOWTb (PyHAaMeHTarnbHi OCHOBM
MiXkHapo4HO-NPaBOBOro 3axMcTy npae i ceoboa noamHun. BignosigHo oo ctatTi 19 KoHBeHUiT “ans 3abe3neyeHHs
[oTpyuMaHHsa Bucokmmu dorosipHnmn CTopoHamu ixHix 3060B’s3aHb 3a KoHBeHLUieto Ta [poTokonamu oo Hel
CTBOPOETLCA €BPONENChKNA Cya 3 MpaB MOAMHU", AKMIA NPaLoe Ha

NOCTINHIN OCHOBI [1] Ta Mae 3HAaYHWUI aBTOPUTET Ha MDKHApPOAHOMY Ta HauioHanbHOMY piBHi. [pakTuka
€BponerncbKoro cyay 3 npas noavHu (aani — ECIJ1) mae icTOTHWIA BNNUB Ha hOpMYBaHHS Ta PO3BUTOK
HaLuioHanbHOro 3aKOHO4ABCTBA YCiX EBPOMNENCHKNX AepXKaB.
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HesBaxatouum Ha Te, wo KoHBeHuis yxBaneHa e B 1950 poui, it HOpMU He MICTATb CTaTUYHMX NPaBUI NMOBELIHKN.
€CTIJ1 aprymeHTOBaHO BBaxae, Lo KoOHBEHList € “KMBUM opraHiaMoM”, sikuii HeobXiAHO aganTyBaTh 4O CyYaCHUX
YMOB, BUKOPUCTOBYHOUM TaK 3BaHe AMHAMIYHE (€BOIOLINHE) TIyMaYeHHs il HOpM.

Hocutb yacTto npegmeTom posrmnsgy B €CI1J1 € cnopu Wwoao AoTprMaHHS MPaBOOXOPOHHMMM OpraHamu Ta
cneuianbHUMK cnyxxb6amu nonoxeHb KoHBEHLUT, @ Takox

CTOCOBHO AOMNYCTUMOCTI BCTAHOBSIEHHSA B 3aKOHOAABCTBI MpaBoOBUX 0O6MexeHb Ta 3ab0opoH y peanizauii
KOHBEHLiHMX nNpaB i cBoboa 3 MeTot 3abe3neyeHHs HalioHanbHOT 6e3neku, NigTprMaHHA rpoOMagCcbKoro NopsaKy
Ta NpoTuAii 3NO4YMHHOCTI.

HisaneHicte €CIJ1 € npeamMeToM HayKoBUX po3pobok BaraTbox BITYM3HAHUX BYEHMX, 30kpema: B. ByTkeBuua, M.
BypomeHcbkoro, M. M'Hatoscbkoro, A. I yaumn, T. Oyaaw, I . KOgk iBcekoi, C. e yyka Ta iHWwuX. 3 ornagy Ha Te,
Lo YkpaiHa nocigae nigmpyrodi Micus 3a KinbKicTio cnpas, ski nepebysatotb Ha posrnagi B €CIJ1, 1o icHye
HeOoOXiHICTb NOCTIMHOrO Ta NOrNMONEHOro BUBYEHHS MPAKTUKU LbOTO cyay 3aArnis il BpaxyBaHHS Y BiTYU3HSHIN
NPaBOTBOPYI Ta MPaBOOXOPOHHIN AiANbHOCTI.

MeToto pocnigpkeHHs € aHani3 puanyHux nosuuin €CIMJ1 woao 4oTpuMaHHsa npas i cBoboa NoaMHN
NpPaBOOXOPOHHUMM OpraHamMu Ta creuianbHumn cnyx6ammu. KoHBeHLis 6e3nocepeaHbo He Perynoe NUTaHHS
byHKLIOHYBaHHA Ta PO3BUTKY HaLlioHanbHUX opraHiB cekTopy 6e3neku i o6opoHn. BogHouac, nig yac posrnsgy
cnpaB oo MopYLUEHHS AepXaBaMu CBOIX 3000B’A3aHb 3a KoHBeHuieto ECIJT gocuTb YacTo ouiHioe Aii Ta
0e3fianbHICTb NpaLiBHUKIB NPaBOOXOPOHHMX OpraHiB Ta cneuianbHux cnyx6. Y cBoix piweHHax ECIJ1 chopmysas
KpuTepii 4oNyCTUMOro obMeXXeHHs KOHBEHLNHMX MpaB i cB060 Y 3aKOHOAABCTBI Ta NPaKTWLi MOro 3aCTOCYBaHHS, a
TaKkoX BUMOTM A0 OpraHisaLii AiSNbHOCTI 3a3HaYeHNX OpraHiB y AeMOKpPaTUYHOMY CYCNifbCTBI.

BpaxoByoun MeTy gocnigKeHHs, BBakaemo 3a [ouinbHe BUCBITANTK npakTuky ECIJ1, Hacamnepen, 3a ctaTTaMu 2,
3, 8 KoHBeHLii, OCKifbKM rapaHToOBaHi HUMW NPaBO MOANHN HA XUTTS, MPaBO Ha NoBary A0 MACHKOI MgHOCTI,
3abopoHa XKOPCTOKOro NOBOKEHHS Ta NPaBO Ha NPUBATHICTb MalTb HaNbINbLLI pu3nkn GyTn NOpyLLEHNMHN
npauiBHMKaMU NPaBOOXOPOHHMX OpPraHiB Ta crewianbHuX crnyx6 nig Yyac 3acTocyBaHHSA 40 NPaBOMOPYLUHKKIB
npaBoBKX 0OMexeHb Ta 3ab0poH 3 MeTol 3abe3neyeHHs 3aKOHHOCTI, MpaBonopsiaKy Ta 6e3neku B KpaiHi.

1. MpaBo NANHN Ha XUTTH.

MpaBo Ha XWTTA € pyHAAMEHTANbHUM NPUPOSHUM NPABOM MOAMHU, SIKE € HEBIA' EMHUM, HEBIAYY>KYBAHUM | TaKnM,
LLIO CTaHOBMWTb NepeayMOoBY Anst peanisadii iHWux npas i cBoboA. BignosigHo 4o nonoxeHb ctatTi 2 KoHBeHUiT
“NpaBOo KOXHOIO Ha XXMTTS OXOPOHSETLCA 3aKOHOM. Hikoro He Moxxe 6yTn yMUCHO No36aBreHo XUTTH iHaKLLIe, HiXX Ha
BMKOHAHHS CMEPTHOTO BMPOKY CYAY, BAHECEHOIO MiCMsi BU3HAHHS MOr0 BUHHUM Y BUMHEHHI 3MTOYMHY, 3@ SIKUIA 3aKOH
nepenbadvae Take nokapaHHsi. [030aBNEHHS XNUTTS HE PO3IMAAAETLCSA K TaKe, L0 BUMHEHE HA NOPYLUEHHS Liel
CTaTTi, AKLLO BOHO € HACMiAKOM BUKITHOYHO HEOOXIOHOrO 3aCTOCYBaHHSA CUMW:

a) Ans 3axucty 6yab-sKoi 0ocobu Big HE3aKOHHOro HacUNbCTBA; b) ANS 34iMCHEHHST 3aKOHHOro apewTy abo Ans
3anobiraHHst BTeYi 0cobu, Ky 3aKOHHO TPMMatOTb Mif BapTOHO; C) MPU BYMHEHHI NPABOMIPHUX Ai AN NPUAYLLIEHHS
3aBOpYyLUeHHs abo noscTaHHA" [1].

Y c¢Boix piweHHsx €CIJ1 nocTiiHo Bka3ye Ha 060B’A30K AepaBu 3axuLLiaTi NpaBo Ha XUTTs BCix nogen. Llen cya
3a3HauuB, LLIO MOJIOXKEHHS NEePLUOro peyeHHs NyHKTy 1 ctaTTi 2 KoHBeHLji 3000B’s13yt0Tb Aep)KaBy He nuile
YyTPYMYBaTUCS Bif, YMUCHOIO Ta HE3AaKOHHOIO NO36aBNEHHS XUTTS, ane TakoX BXUBATW HaNeXHUX 3axoAiB Ans
3aXMCTY XUTTS OCib, AKi

nepebyatoTb nig i topucamkuieto (§ 36 y cnpasi “L.C.B. v. the United Kingdom” [2]). Ha nepekoHaHHsa €CIJT,
nonoxeHHs nNyHkTy 1 ctatTi 2 KoHBeHLUii nepegbayae nepLiodeprosuii 0608’30k AepxaBu 3abe3neunty npaso Ha
XWUTTS LUNSAXOM CTBOPEHHS BiAMNOBIAHOI MPaBOBOI Ta agMiHiCcTpaTUBHOI 6a3un Ansa 3anobiraHHA BUMHEHHIO 3MTOYUMHIB
npoTu ocobu, NiAgKpiNneHoi NPaBOOXOPOHHUM MeXaHi3MOM Ans 3anobiraHHs, NPUNUHEHHS Ta NoKapaHHA 3a Ui
npasonopyLueHHs (§ 57 y cnpasi “Makaratzis v. Greece” [3]).

Ha gymky €CI1J1, 6epyyn fo yBaru Tpy4HOLLI, MOB’A3aHi 3 OXOPOHOK NMPaBONOPSIAKY B Cy4aCHOMY CYCMiNbCTBI,
HenepenbayyBaHICTb NHOACLKOI NMOBEAIHKM Ta onepaTuBHUIA BUOIP, KM HEODXIOHO 3pobuTy 3 Nornagy NpiopuTeTiB i
pecypciB, 3000B’A3aHHA AepXXaBy OO0 34INCHEHHSA NPEBEHTUBHNX 3aX0AIB AN 3aXUCTYy XUTTS 0cobu Mae
TAymaumTuca Tak, wob He HaknagaTu Ha opraHn Bnaauv HesdincHeHHoro abo HenponopuiiHoro Taraps. €CIJ
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BBa)Xae, LLIO He KOXXHa 3asiBfieHa 3arpo3a XUTTI0 MOXe TArHyTU 3a COOO0I0 KOHBEHLIIHY BUMOTY A0 OpraHiB Bnaau
BXWTUW onepaTUBHUX 3ax0AiB Ans 3anobiraHHs peanisadii wiei 3arpo3n. Y pasi, siKLLO € TBEPAKEHHS, LLIO OpraHu
BNaau NopyLUMIM CBOE NO3UTUBHE 3000B’A3aHHS 3aXULL@TN NPABO Ha XUTTSA, Mae ByTn JOCTOBIPHO BCTAHOBIEHO,
LLIO opraHu Bnaau 3Hanum abo noBUHHI

Oynn 3HaTK Ha TOW Yac Npo iCHyBaHHSA pearnbHOi Ta 6e3nocepeHbOi 3arpo3m XUTTIO NEBHOI 0cobun abo ocib Big
3MOYUHHUX O TPETbOT CTOPOHW, i LLIO BOHU HE BXWUIN 3aX0AiB Y MeXaxX CBOIX MOBHOBAaXEHb, AKi, 38 PO3YMHNX
obcTaBumH, mornu 6 3anobirty Takin 3arposi (§ y cnpasi “Osman v. The United Kingdom” [4]).

Posrnagatoumn cnpasu WwWo[o npaBoMipHOCTI 3aCTOCYBaHHS MPaBOOXOPOHHMMY OpraHamMu Ta crneLianbHUMn
cnyx6amu gisnyHoro Bnnmey (cunu), cneuianbHux 3acobiB Ta BorHenansHoi 36poi 1, ECIJ1 3a3HauumB., Wwo
nonoxeHHs ctaTTi 2 KoHBeHLIT, siki He NuvLle rapaHTyoTb NPABOo Ha XUTTS, a 1 BU3HAYatoTb 00CTaBUHMU, KON
no30aBneHHs XUTTA Moxe OyTu BUNpaBAaHUM, MatoTb TIyMa4ymMTUCSA CyBOPO.

€CIJ1 BBaxae, WO BUHATKM, BU3HAY€eHi B NyHKTI 2 cTaTTi 2 KOHBEHLUi, BKa3yloTb Ha Te, L0 Li NONOXEHHSA
MOLUMPIOOTLCS HA YyMUCHE BOMBCTBO, are He CTOCYHThCSA BUKIHOYHO oro. Mpunucn ctaTTi 2 KoHBeHLUii He
BM3HAYalOTb BUNAOKM, KON A03BONSETLCA HABMUCHE BOMBCTBO 0COOM, @ ONUCYOTb CUTYaLii, KON A03BONEHO
3aCTOCOBYBaATW CUMy, sika MOXe NPU3BECTU 40 HEHAaBMUCHOTO No3baBneHHs XuTts. BogHoyac 3actocyBaHHS cunm
Mae ByTun He BinbLue, Hix “abcontoTHO HeobXiaHMM”, TOBTO AN1S BU3HAYEHHS TOro, UM € Aig AepKaBu “HeobXxigHo B
AEeMOKPaTUYHOMY CyCninbCTBI”, OOUiNbHO BUKOPUCTOBYBATM BinbLL CyBOPWIA | MEPEKOHNNBUI KpUTEPI HeobXiaHOCTI,
aHiX TOW, KM 3a3BuYan 3actocoByeTbes Y KoHBeHLIT. 3okpema, 3acTocoBaHa cuna mae 6yt cyBopo
NPOMOPLINHOK OOCATHEHHIO Linen,

BMKNaZeHux y nignyHkTax “a”, “b”, “c” nyHkty 2 ctatTi 2 KoHBeHuii (§§ 147, 148, 149 y cnpasi “McCann and others v.
the United Kingdom” [5]). €CI1J1 akueHTye yBary Ha TOMY, LLO HeMae HeOBXiQHOCTI 3acToCcoByBaTH CUIy 3i
CMepTerbHUM HacrigKoM, SKLLO BiAOMO, Lo ocoba, sika niansarae apeLuTy, He CTaHOBUTb 3arpo3u KUTTHO YN
3[,0pPOB’I0 Ta He NiLO3PIETLCA Y BUMHEHHI HAcunNbHULbKOro 3rnoyvmny (§ 220 y cnpasi “Finogenov and others v.
Russia” [6]), HaBiTb SIKLLO HE3aCTOCYBaHHS CMEPTOHOCHOT CUIN MOXe NPU3BECTU A0 BTPATU MOXITMBOCTI
3aapewuTyBaTu BTikaya (§ 95 y cnpasi “Nachova and others v. Bulgaria” [7]).

1 MNoniuewncbki 3axoam npumycy B pilleHHAx €CIJ1 y3aranbHeHO no3HavarTbea TepMiHOM “use of force”, skui
YKpaiHCbKOK 03Havae “3actocyBaHHs cunn’.

€CIMJ1 Haronowwye, wo ctatTa 2 KoHBEHLUii Noknagae Ha aepxxaBy NO3UTUBHE 3000B’si3aHHSI rOTyBaTW CBOIX
npaLiBHUKIB NPAaBOOXOPOHHNX OPraHiB Takum YMHOM, 06 3abe3neynT BUCOKUI PiBEHb iXHbOI KOMMETEHTHOCTI Ta
3anobiratn 6yab-aKOMy NOBOKEHHIO, L0 CynepeynTb LiboMy NoroxeHHto (§ y cnpasi “Tekin and Arslan v. Belgium’
[8]). MpauiBHMKM NPaBOOXOPOHHMX OpraHiB MaroTb OyTW HABYEHI OLHIOBATH, UM iCHYE abCoMnTHa HEOOXIAHICTb Y
3acToCyBaHHi BorHenanbHoi 36poi, He TifbK1 Ha NiAcTaBi NeBHNUX HOPMaTUBHUX aKTiB, a 1 3i MgHOK yBarow Ao
npiopuTeTy noBaru 4O NIOCLKOro XUTTA K (pyHAaMmeHTanbHol UiHHOCTI (§ 97 y cnpasi “Nachova and others v.
Bulgaria” [7]). Y pasi, sKwo noniuencbkuii NoBUHEH pearyBaTti 6e3 niaroToBKM, KOro CnoHTaHHa peakuis Ha
iHUMOEHT Mae ByTn cymicHoto 3

BiQNOBIAHMMM IHCTPYKUiSAMM WOA0 Ain noniuii. 3a yMOBM HanNeXHOro HaB4aHHS, NoNiLencobKi, NMOBIPHO, He
OOMyCTATb 3acToCcyBaHHSA 36poi Ao Heo3bpoeHoi ocobu ans ii apewTy (§§ 51, y cnpasi “Gheorghe Cobzaru c.
Roumanie” [9]). ECI1 3a3HaumB, W0 BapTo BOGAYATU Pi3HMLIIO MiX “3BUYANHUMM MONiLENCbKMMM onepauismn” Ta
CUTyaLis MK LUMPOKOMacLUTabHMX aHTUTEPOPUCTUYHMX onepaLiii. Y LboMy pasi, HacTo B CUTYaLisiX rOCTPOi KpuaMu,
LLIO BUMarae “HectaHAapTHOro” pearyBaHHs, AepKaBu NOBUHHI MaT MOXITMBICTb NMOKMaAaTUCH Ha PiLLEHHS, K 6
Bignosiganu obctaBmHam, WO cknanucd. 3 ornsagy Ha Le, B Mexax 3akoHHOI onepalii i3 3abe3nedeHHs 6e3neku,
CrpsAMOBaHOI NepeayciM Ha 3axXuUCT XUTTHA MoAen, ki ONMHUAKCS Nif, 3arpo30k0 HE3aKOHHOIo HacUNbCTBa

3 BOKy TpeTix ocib, 3acTOCyBaHHSA CUNW 3i CMEPTENbHMMM HacMiAkamMK 3anvaeTbes NignopsaKkoBaHMM CyBOPUM
npasunam “abcontoTHoi HeobxigHoCTI” y po3yMiHHi cTaTTi 2 KoHBeHUii. Bkpaw Baxnueo, o6 HauioHanbHe
3aKOHOOABCTBO KepyBanocs TMM CaMUM NPUHLMUMAOM i MICTUINO YiTKi BKa3iBKM CTOCOBHO LibOrO, BUKOHYHO4YM
3060B’A3aHHSA 3MEHLUNTU PU3MK 3aMNOAiISsHHA HENOTPIOHOT LLKOAM | BUKITHOYAUN BUKOPUCTaHHSA 36poi Ta
©oenpunacis, siki MaOTb HEBUMPaBAAHI HaCiaKK.

Y cuTyauii, Aka nos’si3aHa 3 peanbHuM i 6e3nocepeHiM pU3NKOM AMNS XUTTS | BUMarae nraHyBaHHA NoniLencbKol
Ta pATYBanbHOI onepaldii, OAHMM 3 NepLIOYEProBUX 3aBAaHb KOMNETEHTHUX OpraHiB Mae OyTu YiTKMIA po3nogin niHin
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BiQMNOBIAanNbHOCTI Ta KOMYHiKaLil BcepeanHi onepatMBHOro wraby Ta i3 3anyyeHMMmn yCTaHOBaMK, BKIHOYAKO4YM
BiICbKOBI CIny»06u, cnyxbu 6e3neku, pATyBanbHi, NOXEXHi Ta MeaunyHi cryxou. Llet opraH Mae BignosigaTty 3a 30ip i
noLmpeHHs iHdopmalii, BUBip cTpaTerii neperoBopiB i NapTHEPIB, a TakoX ONpautoBaHHA MOXIMBUX pe3ynbTaTis, y
TOMY 4YKCIi IMOBIPHOCTI LWUITYpMY Ta roro Hacnigkie (§§ 570, 595 y cnpasi “Tagayeva and others v. Russia” [10]).

HaBegeHi topuguyni nosuuii €CINJ1 nigTBepaXytoTe PyHAAMEHTaNbHUIM XapakTep npasa NIOANHU Ha XNUTTS.
MpauiBHYKN NPAaBOOXOPOHHMX OpraHiB Ta cneuianbHuX Cry6 MaTb MakcMMarnbHO YTPUMYBaTUCS Bif, QisiHb, SKi
MOXYTb CMPUYNHUTY HENPUPOAHY abo nepeayvacHy cMepTb NOANHN. 3aXUCT | 36ePEXEHHS XUTTSA NoguHU Mae ByTu
IXHIM HanBuLMM npiopuTeToMm. Jlvwe y Bunagkax abcontoTHOT HeOOXIQHOCTI BKa3aHi NpauiBHUKM MOXYTb
3aCTOCOBYBaTW A0 NPaBOMNOPYLUHMKA CMepPTENbHY abo NOTEHLUINHO cmepTenbHy cuny (disudHuin Bnnmnse (cuny),
creujianbHi 3acobu, BorHenanbHy 36pot0) ANs 3aXUCTy CBOIO XUTTS, XUTTS iHLWIWX NIogen Big 3arpo3m cMmepTi abo
CEPNO3HOro MOPaHEHHS.

2. NpaBo Ha nosary Ao NOACLKOI riAHOCTI, 3a60pOHa >KOPCTOKOrO NOBOAXKEHHS.
[MpaBo NOAMHN Ha XUTTs NepebyBae y HEPO3PUBHO 3B’A3KY i3 MPaBOM Ha noBary 4o

NOACHKOT riAHOCTI Ta 3ab60POHOID XKOPCTOKOIO MOBOAXEHHS. [iAHICTE NIOANHM € YHIKanbHUM NPOSIBOM MOACHKOT
npupoan, Aka BUOKPEMITIOE ii 3-MOMIX iHLLNX XXMBUX ICTOT, HAAiNs€ 30aTHICTIO 4O YCBIAOMIEHHS CBOET LIIHHOCTI SIK
nogunHn. Came rigHiCTb BU3HAYae, Lo KOXHa JtoauHa € 0COOUCTICTHO, sika 3acrnyroBye Ha LWaHOGMBe CTaBMneHHS,
roeary Ta 3axucr.

TepMiH “rigHicTb” (“dignity”) He BxuBaeTbCs y TekcTi KoHBeHLUii. Bneplue 1oro 3actocoBaHo B npeambyni MNpoTokony
Ne 13 po KoHBeHUiji, e 3a3Ha4eHo, Lo CKaCcyBaHHSA CMEePTHOI Kapy 3yMOBIIEHO, 30KpeMa, LifIKOBUTUM BU3HAHHAM
riZHOCTI, NpuTamaHHoi BciM ntogam [11]. €ECIJT po3wmpus cdepy 3aCTOCyBaHHS! KOHBEHLIMHMX NMOMOXEHb 32 MEXi
X NEPBMHHOrO 3HaAYeHHS 3 Ornsdy Ha PO3BMTOK CyCMiNbCTBa, KU HEMOXIMBO Byno nepeadaynTy nig vac
po3pobkn KoHBEHLT.

Y cBoin npaktuui ECIJT ginwos BUCHOBKY, WO cama cyTb KOHBEHLii nonsarae B noBasi 40 MOACHKOI MgHOCTI Ta
ceoboam noamHm (§ 65 y cnpasi “Pretty v. the United Kingdom” [12]), a opraHu gepaBHoi Bnagun marTb
BUKOHYBaTW CBOI 060B’s13kM y cnocib, cymicHMi 3 npaBamu i cBobogamu BignosigHoi ocobu (§ 67 y cnpasi
“Fernandes de Oliveira v. Portugal” [13]). JTiognHa He NnoBuHHa 3a3HaBaTK NOBOOXKEHHS, ke MPU3BOAMTL 4O BTpaTH
Ti rigHocTi (§ 248 y cnpasi “El-Masri v. “The former Yugoslav Republic of Macedonia” [14]).

3Baxkatoumn Ha 3a3HadeHe, ECIJT po3rnsgae AisnbHICTE NPaBOOXOPOHHUX OPraHiB Ta creujianbHuX cnyxb yepes
npy3My AOTPUMAaHHS HAMW NoBarn 4o NACHKOI NgHOCTI Ta 3abesneyeHHst KOXXHOMY cBoboAM Bif KaTyBaHb, SKi
BMNNMBaKOTh 3i 3MiCTy cTaTTi 3 KOHBEHLUT, BiANOBIAHO A0 SKOi “HikOro He Moxe ByTu nigaaHo KaTyBaHHIO abo
HEeMACLKOMY Y/ TAaKOMY, LLO MPUHWXKYE MiQHICTb, NOBOAXKEHHIO abo nokapaHH” [1].

€CTJ1 Haronowwye, Wo 3abopoHa KaTyBaHb Ta HENOACLKOrO abo Takoro, WO NPUHWMXKYE TiAHICTb, MOBOMAXEHHS YN
nokapaHHs € LUMBINi3aUinHOI LiHHICTIO, TICHO MOB’A3aHO0 3 NOBarok A0 MACLKOI rigHocTi (§ 81 y cnpasi “Bouyid v.
Belgium” [15]).

Lle cya nocTiHO akueHTye yBary Ha ToMy, Wwo ctatTa 3 KoHBeHLIT 3aKkpinmtoe ogHy 3 HadyHOaMeHTanbHiWmnX
LiHHOCTEN AeMOKPaTU4HOro CyCninbCTBa, il MONOXEeHHS B aOCOMOTHIN bopmi 3ab60pOoHATL KaTyBaHHA abo
HemntoACbKe Yn Take, WO NPUHWXKYE MAHICTb, NOBOAXKEHHS abo nokapaHHs, He3anexHo Big obcTaBuH abo noseniHKM
xepteu (§ 139 y cnpasi “Ciorcan and others v.

Romania” [16]). He gonyckaeTbCcs 3AiNCHEHHSA 3a3HaYeHMX BUAIB XKOPCTOKOrO MOBOXKEHHS 3 MIOAMHO Y
HarcknagHiwmnx obcTaBnHax Takmx, sk 6opoTbba 3 TePOPM3MOM, OPraHi30BaHOK 3MOYMHHICTIO Ta, HaBiTb, Y BUNAOKY
Ha[3BMYaNHMX CUTYyaLil, Lo 3arpoxyoTh XUTTIO Haii (§ 95 y cnpasi “Selmouni v. France” [17]). Ocobu, siki
nepebyBatoTb Nig BapTO B MoniLii, a B GinbLU LUMPOKOMY CeHCi BCi 0cobu, ki nepebyBatoTb nig KOHTPONeM nosniuii
abo aHamnoriyHoro opraHy, MatTb BPasfnMBUiA CTaH, a TOMY Li opraHu Bnaam 3060B’sa3aHi ix 3axuwatu (§ 74 y cnpasi
“Kanciat v. Poland” [18]).

Ha nepekoHaHHst ECIJ1, ctatta 3 KoHBEHUji Yy B3aeM03B’A3Ky 3 npunucamu ctatTi 1 KoHBeHUji, Haknagae Ha
OepxaBu NO3UTMBHI 3000B’A3aHHS LWOA0 3axMCTy ocib, siki nepebyBatoTb Mif iXHbOK pUCAMKLUIED, Big yCix hopm
XKOPCTOKOro MOBOOXEHHS, y TOMY YMCAi y BUNagKax, Konm Take NOBOOXEHHS 3aCTOCOBYETHLCSA NPUBATHUMK ocobamu.
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Mo3nTrBHI 3060B’A3aHHs AepkaB 3a cTtaTTeto 3 KOHBEHLIT BKITOYaloTh, NO-NepLle, CTBOPEHHS 3akoHoAaB4oi 6a3u,
CrnpsiMOBaHOI Ha 3anobiraHHs >)KOPCTOKOMY MOBOKEHHIO Ta NOKapaHHS! BUHHUX Y TAKOMY MOBOXEHHI; No-apyre,
3aCTOCYBaHHS BiAMOBIAHMX 3aKOHIB

Ha NpakTuLi, KON Aep)kaBaM BiJOMO NP0 HEMUHYYUIA PUSMK XKOPCTOKOTO NOBOAXKEHHS 3 iAeHTUdIKOBaHOK 0cob0t0
abo KOomu XOPCTOKE MOBOMKEHHS BXe Bibynocs, 3abesneyytoun B TaKWIM CMOCiO 3axXMCT XKePTB i NoKapaHHSA BUHHUX
y XopcTokomy noBoaxeHHi (§§ 36, 43 y cnipasi “T.M. and C.M. v. the Republic of Moldova” [19]).

€CIJ1 Takox BBaxae, Wwo ctatta 3 KoHBEHLUii BCTAHOBIOE NO3UTMBHE 3000B'A3aHHSA AepKaBu 34iCHIOBaTH
NigroTOBKy CBOIX NPaLUiBHUKIB NPABOOXOPOHHNX OPraHiB Taknm YMHOM, wob 3abe3neunty BUCOKUIN PiBEHb IXHbOI
KOMMETEHTHOCTI B NPOdeciiHii AisnbHOCTI, Wob HiXTo He ByB NiggaHuiA KaTyBaHHIO abo NOBOMAXKEHH!O, L0
CcynepeymnTb 3a3Ha4YeHoOMy NOSOXKEHHI0. Lle Takox 03Havae, Lo HaB4YanbHi 3axoan 3 NigroToBKU NpaLiBHUKIB
NPaBOOXOPOHHMX OpPraHiB MarTb He TiNbKX BiANOBIAAT yKa3aHin abcontoTHIN 3ab0OpoHi, a 1 cnpsAMoBYBaTUCS Ha
3anobiraHHsA Oyab-IKOMY MOXITMBOMY MOBOAXEHHIO abo NoBeiHui NpauiBHUKIB AepXKaBHUX OpPraHiB, SKi MOXYTb
cynepeynTn abcontoTHIN 3abOpOoHi KaTyBaHb, HEMACHKOro abo Takoro, L0 NPUHMKYE FiHICTb, NOBOSKEHHS abo
nokapaHHs (§ 268 y

cnpasi “Davydov and others v. Ukraine” [20]). Ons Toro, wo6 nignagatu nig gito ctatti 3 KoHBEHLi, >)kopcToke
MOBOMXEHHSI Mae JOCAITU MiHIManbHOrO PiBHS XOPCTOKOCTI. Moro oLiHKa 3anexuTb Big yCix 06CTaBuMH cnpasu,
30KpeMa TpMBanocCTi NikyBaHHSA, i3anyHMX abo NCMXiYHMX HACNIAKIB, @ B AesSKUX BMNagKax Bif cTaTi, BiKy Ta CTaHy
3[,0pOB’s1 >xepTBU. [HLWi hbakTopn oxonmnoTb METY, 3apaau sIKoT 6yfo 3aCTOCOBAHO XOPCTOKE NMOBOOXKEHHS, a TaKOX
Hamipn abo MOTUBM, LLO Lie 3yMoBUK. [pu LbOMyY BiACYTHICTb Hamipy NPUHU3UTK Y 0OPa3NTK KEPTBY HE MOXE
OCTaATOYHO BUKIMOYUTY NopyLueHHs cTaTTi 3 KoHBeHLUii. BapTo Takox 6patu 4o yBaru KOHTEKCT, Y SsKOMY
3aCTOCOBYBArocs XOPCTOKe NOBOMXKEHHS, Hanpuknag, atMmocdepy niaBULLEHOT HanpyXXeHOCTi Ta eMOLLN.

YKopcToke NOBOMKEHHS, Sike AOCArae BKa3aHOro MiHiManbHOro piBHSA >XOPCTOKOCTI, 3a3Buyain nepegbayae
hakTnyHe 3aBAaHHS TINECHUX YLLKOMKEHb abo iIHTEeHCUBHUX i3NYHUX UM MoparbHUX cTpaxaaHb. OgHak, HaBiTb 3a
BiJCYTHOCTI LIMX eneMeHTIB, SKLLO NOBOMXEHHS NpuHuKye abo obpaxae ocoby, AeMOHCTpytoun Hernosary abo
NPVYMEHLLYIYN TT MIOACHKY TigHICTb, ab0 BMKIMKAE NOYYTTSA CTpaxy, CTpaxaaHHs abo HEMOBHOLIHHOCTI, WO 34aTHi
3ramaTy MoparbHUM i i3nYHUIA onip ocobu, NOro MoXKHa oxapakTepuayBaTy K Take, LLO NPUHWKYE MiQHICTb, a
Takox niansirae 3abopoHi, BcTaHoBmeHi ctaTTteto 3 KoHBeHLUii. BapTo Haronocutu, wo mMoxe 6yTu Linkom
[OCTaTHbO, Wo6 xepTBa Oyna NpuHMXKEHa y BriacHMX o4ax, HaBiTb He nepep iHwumn ocobamm (§§ 86, 87 y cnpasi
“Bouyid v. Belgium” [15]).

Y cnpaax wopno nopyweHHsi ctatTi 3 KonseHuii €CIMJ1 3a3HaumB, WO KpiM XXOPCTOKOCTI MOBOKEHHS, KATyBaHHIO
nputamanHun enemeHT meTu (§ 50 y cnpasi “Aleksakhin v. Ukraine” [21]). Xo4a meTa Takoro noBOAXXEHHS €
hakTopom, Skuin BapTo BpaTu 4o yBaru, 3okpema, Yv 6yno Noro MeTo NPUHKEHHSA abo 0bpaxaHHs, BiACYTHICTb
Takoi MeTn He 060B’A3KOBO NPMBOANTbL 40 BUCHOBKY MPO BiACYTHICTb NopyLleHHsA ctaTTi 3 KoHBeHuii (§ 58 y cnpasi
“Kaverzin v. Ukraine” [22]).

BpaxoBytoun 3a3HaueHi noauuii ECIJ1, BBakaemo, Lo NpauiBHUKN MPAaBOOXOPOHHMX OPraHiB Ta crevjianbHux crnyx6
MatoTb YCBIAOMIIOBATMH, LLO iX BIAHOCUMHN 3 rpoMagsHamMmn He € piBHOMpPaBHUMU. 3 ornsaay Ha ix QyHKUii Ta
MOBHOBaXXEHHS BOHW 3aBXAM AitoTb 3 MO3WLI CUnK, a TOMY MatoTb NOBaXaTu raHICTb rpoMajsH, 3axuwiaTti Ta
OXOPOHSATK iX NpaBa 1 cBob6oaM Ta BiANOBIgaNbHO CTaBMTUCH A0 BUKOHAHHS CBOIX NOBHOBaXEHb, Hacamnepen

LLIo0 3acTocyBaHHA (Pi3nyHOro BNAMBY (Cunu), crneujianbHux 3acobiB Ta BorHenanbHoi 36poi. 3azHaveHi
npauiBHUKM B XKOAHOMY pasi He MOXYTb BAaBaTMCS O XXOPCTOKOro NOBOKEHHS 3 MOAbMU, SKi 3HAX0AATbCA Nif iX
KOHTponewm. Lle HenpunycTnMo HaBiTb 4115 OTPUMaHHS 3i3HaHb, CBiAYEHb YM iHLWNX BiAOMOCTEN 3 METOHD
3abe3neyveHHs HalioHanbHOI 6e3neku, NiATPUMaHHs rpPOMaACcbKoro NopsiaKy, NPOTUAIT 3NOYUMHHOCTI, Y TOMY YMCH
Tepopusmy.

3. NpaBo Ha NpuBaTHICTb.

[MpaBo Ha NpMBATHICTb € KOMIMMEKCHMM MPaBoOM, SiKe Haa€e KOXHIN NIOAMHI MOXITMBOCTI BU3Ha4aTu Ta hopmyBaTu
iHAMBIOYyanbHWI NPOCTIP, B SKOMY BOHA MOXE XXWTU Ta PO3BMBATUCS CaMOCTIiHO, 6e3 BTpyYaHHs 3 BOKy iHLUMX
niogelt abo aepxaeu. Moro cknagoeumu € npaso Ha noBary, KOHIAEHUINHICTb Ta HE4OTOPKaHHICTb 0COBUCTOrO i
CIMENHOro XWUTTS, MepPCoHarnbHOro XuTna Ta iHdopmadii. BBaxaemo, o peanisauis npaBa Ha NpuBaTHICTb
YTBEPIKYE TOHICTb NIOAMHN, Cnpusie ii aBTOHOMIi, CaMOpO3BUTKY Ta JOOPOOYTY, BUKIUKAE Yy HET MOYYTTH
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BMEBHEHOCTI B 0COBMCTIN cBobOi, JonmoMarae y BCTAHOBMEHHI Ta PO3BUTKY BIGHOCWH 3 iHLUMMU SIK BifTbHOTO |
piBHONPABHOrO YneHa 4eMOKpaTUYHOro CycninbCTBa.

3rigHo 3 nonoxeHHamu ctatTi 8 KoHBeHuii: “1. KoxeH mae npaBo Ha noeary 4O CBOro NpMBaTHOIO i CIMENHOro
XWUTTS, A0 CBOrO XWTNa i KOPeCnoHAEHLI.

2. OpraHu gep>xaBHOI Bfiaan He MOXYTb BTPy4YaTUCh Y 3AiIMCHEHHS LLbOro
npaea, 3a

BUHATKOM BUMAKiB, KON BTPYYaHHS 34iIMCHIOETLCA 3Mi4HO i3 3aKOHOM i € HEODXIOHUM Y AEMOKpPaTUYHOMY
CyCninbCTBI B iHTEepecax HauioHanbHOI Ta rpOMaACchKoi 6e3nekn Yn ekoHOMIYHOro AoBpobyTy KpaiHn, Ang
3anobiraHHs 3aBOPYLLUEHHSIM YU 3M104MHAM, A58 3aXUCTY 300POB’S UM Mopari abo Ans 3axucTy npas i cBO6OA iHLLIMX
oci6” [1].

OcHOBHOIO MeToto Uiei cTaTTi, 3a TBepakeHHAamMn ECIJT, € 3axmcTt ocobu Big CBaBiNbHOIO BTPYYaHHSI OpraHis
nybniyHoi Bnagun. 3asHadyeHa cTaTTs He NPOCTO 3000B’A3ye AepKaBy YTPUMYBATUCS Bif Takoro BTpyYaHHs. Ha
004aToK 40 LbOro HEraTMBHOMO 3060B’A3aHHS AepkaBa Mae B3siTU Ha cebe No3nTuBHI 3060B’A3aHHS, 3yMOBIIEHI
HeoOxigHicTo 3abe3neyeHHs edbekTMBHOI noBarn 4o npuBaTHOro xutta (§ 64 y cnpasi “Muhammad v. Spain” [23]).
O6csar Takmx 3060B’3aHb AepxaBu € HaA3BMYaNHO BENUKUM, afpke NPaBo Ha NPMBATHICTb NOCTIMHO PO3BUBAETLCH
Ta HamnoBHIETLCS HOBMM 3MICTOM.

Baxnuemm acnekTtom npaBa Ha NPMBaTHICTb € NPaBo Ha 3axXUCT NEPCOHaNbHUX AaHWUX NOAMHU. Ha nepeKkoHaHHs
€CTIJ1, y pasi 36opy AaHnx Npo KOHKPETHY 0coby, 06pOBKM UM BUKOPUCTAHHA NEPCOHanbHMUX AaHux abo
ony6nikyBaHHS BigNoBigHMX maTepianiB y cnocid abo B 06cA3i, WO BUXOAATb 32 MEXi 3BUYANHOIO OYiKyBaHHS,
NnocTalTb NUTAHHSA WOA0 AOTPMMAaHHS NpaBa Ha NpuBaTHE XUTTS. 3aXMCT NePCoHanbHUX 4aHUX Mae
yHOaMeHTanbHe 3Ha4YeHHs s 34iNcHeHHs ocoboto nNpa., rapaHToBaHMx ctaTTeto 8 KoHseHuii. ECIJ1 BBaxae,
Lo usa cTaTTa nepegbavae npaBo Ha NeBHy hopMy iHpopMaLiMHOrO CaMOBU3HAYEHHS, L0 A03BOSIsiE 0cobam
pO3paxoByBaTU Ha NPMBATHICTb CBOIX AaHMX. Xo4a Ui AaHi € HeNTpanbHUMK, ogHaK hopMu Ta cnocobm ix
KOMNEKTUBHOro 30MpaHHs, onpaLoBaHHS Ta NOLNPEHHS

MOXyTb OyTU HecymicHUMM i3 nonoxeHHsimMu ctaTTi 8 KonseHuii (§ 190 y cnpasi “Hurbain v. Belgium” [24]). Byab-ske
BTPYYaHHS y NpaBO Ha NPMBaTHICTb MoXe OyTu BUNpaBAaHe BiANOBIAHO 40 YaCTUHM OPYroi 3a3HayYeHoi cTaTTi,
TiNbKW SIKLLO BOHO BiAMNOBIAAE 3aKOHY, nepecnigye ogHy abo Aekinbka NeriTMMHUX Linen, BUSHAYEHWX Y L YacTuHI,
i € HeoOXigHMM

y AEMOKPATUYHOMY CYCNiNnbCTBI Anst 4OCArHEHHsA Oyab-skoi 3 Takmx uinen (§ 130 y cnpasi “Kennedy v. The United
Kingdom” [25]). B enoxy undpoBrx TEXHONOrIN OA4HUM i3 HAWbINbLL CYyTTEBMX BTPYYaHb Y NPaBo NIOANHM Ha
NpMBaTHICTb CTarno NpMxoBaHe NepexonsieHHs NPaBOOXOPOHHUMM OpraHaMu Ta cneuianbHumm cnyxbéamm i
KOMyHiKaLi. 3a 4ONOMOrol0 Pi3HOMaHITHUX TEXHOMOTi KOMMETEHTHI OpraHu Aep)XaBHOI Briagun 34iNCHIOTb
MOHITOPWHT, 36ip Ta aHani3 NepcoHanbHNX AaHWX, SKi MICTATBCSA HE TifMbKW B MOLUTOBMX BiAMNPAaBMAEHHSX, a Ny
TenekoMyHiKaLinHUX Mepexax BCepeauHi Ta 3a MexaMmu KpaiHu. Take nepexonneHHs Moxe ByTu cnpsiMoBaHe
NPOTN KOHKPETHOI 0cobKn abo noLumpioBaTUCS HA HEBU3HAYEHE KOro ocib 3 MeTo 3abe3neyeHHs HalioHanbHoT
©e3nekun, NpoTUAii OpraHi3oBaHil 3NMOYNHHOCTI,

MixkHapogHomy Tepopuamy Towo. e y 1978 poui ECIJT Bu3HaB 3a3HayveHy NpakTuKy BUNPaBLaHO, OCKISTbKM
OEMOKpPaTMYHI CycrninbCTBa ONUHUIMCA Mif 3arpo30K BUCOKOTEXHOMOMYHUX (DOPM LUNUIYHCTBA | Tepopuamy. Cya
aKueHTyBaB yBary Ha TOMy, LLO Aep)XaBa MoBUHHA MaTW MOXITMBICTb N5 ePEeKTUBHOT NPOTUAIT TakMM 3arpo3am
30iMCHIOBATN TAEMHE CMOCTEPEXEHHS 3a NIAPMBHUMU eneMeHTaMu, Lo LitoTb y Mexax il topucamkLii, a Tomy
iCHYBaHHs BiAMOBIAHOMO 3aKOHOAABCTBA, SIKe [O3BOMSE 3AiNCHIOBATU TAEMHUIA HArns4 3a NOLITO, MNOLUTOBUMY
BigNpaBneHHAMMN Ta TeNeKoOMyHikauisiMun €, 3a BUHATKOBUX YMOB, HEOOXiAHUM Y AEMOKPATUYHOMY CyCnifbCTBI B
iHTepecax HaLioHanbHoi 6e3nekn Ta/abo 3 MeToto 3anobiraHHs 3aBOPYLUEHHSAM YK 3nodnHam (§§ 48, 58 y cnpasi
“Klass and others v. Germany” [26]).

Y 2021 poui €CIJT Haronocws, Wo B undpoBy enoxy BinbLuicTe NOBiAOMMeHb HabyBae LMdPoBOi hopmum i
nepefacTbcst Yepes rnobanbHi TENeKoOMYyHiKaLiHi Mepexi 3 BUKOPUCTaHHSAM KOMOiHaLT HANWBUOLWLINX i
HareleBLMX WnsAxiB 6e3 6yab-aKoi CyTTEBOI MPUB'A3KN A0 HaLioOHaNbHUX KOPAOHIB. TEXHOMOTiYHI MOXITMBOCTI
3Ha4yHO 30iNbLMM 06CAr KOMYHIKaLiN, WO NPOXoasTb Yepes rnobanbHy Mmepexy IHTepHET, a TakoxX KinbKiCTb
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3arpos, 3 SKUMK CTUKalTbCS AepX)aBu Ta iXHi rpoMagsiHu. [1o HUX Hanexartb, 30KkpeMa, rnobanbHU Tepopuam,
He3aKoHHUI 0bir HapKOTUKIB, TOPriBNS NIOAbMY Ta CEKCyarnbHa ekcnnyaTauis giten. barato 3 umx 3arpo3 noxoasaTb
BiJ MiDKHApOAHUX MepexX BOPOXMX CyD’eKTiB, siKi MaroTb AOCTYN A0 AeAani CKNnagHiWmMX TEXHOIOrIN, Lo 03BONSAThb
M cnifnkyBaTnCs HENOMIYEHUMM.

[ocTyn [0 Takmx TEXHOMOTIN TaKoX A03BOSISIE BOPOXUM AEPXKaBHUM i Heep)KaBHUM Cyb’ekTamM nopyLuyBaTtu
LUMdPOBY IHPPACTPYKTYPY i HABITb HanexHe yHKUIOHYBaHHA AeMOKpaTUYHMX NPoLeciB 3a ONOMOroKo KibepaTtak —
CEepNO3HOI 3arpo3n HaljioHanbHi 6e3neLi, ska 3a BU3HAYEHHAM iCHYE nuLle B LMdpOoBin cdepi i Tomy moxe OyTun
BUSIBNIEHA | po3cnigyBaHa nve Tam. Y 3B’A3Ky 3 LM MAacOBE NEPEXONIEHHs1 KOMYHIKaLii € LiHHUM TEXHOMOTNYHUM
iHCTPYMEHTOM N5 BUSIBIIEHHSA OepXaBamun HOBUX 3arpo3 y undposin cdepi (§§ 236, 237 y cnpasi “Centrum for
Rattvisa v. Sweden” [27]).

CwnctemHun aHanis npaktukm ECIJT gae nigcraBu cTBEpOXKYBaTH, LLO LiNIbOBE NEPEXONIEHHS KOMYHIKaLiMHNX
OaHWX PO3rMSAaeTbCs UMM CyaOM SK Take, WO 34IMCHIOETLCS, SIK NpaBuio, 3 MeToto 3anobiraHHs abo
po3cnifgyBaHHS TSHXKMX Ta OCOBMMBO TSKKMX 3MTOYMHIB, Y NiaHyBaHHI Y BUMHEHHI AKX NiGO3POTLCH 0cobu, 3a
AKAMU 30IACHIOETBCS CMOCTEPEXKEHHS.

E€CTJ1 ponyckae Takox nepexonneHHs iHpopmauii Wwoao ocib, ski He Nigo3pPHTLCA Y BUMHEHHI LMX 3M0YMHIB, ane
0Br'pyHTOBaHO MOXYTb BOMOAITH iHOPMALED NPO HUX.

HaTowmictb, €CIJ1 po3rnagae macoBe NEPEXONIEHHsT KOMYHIKaLiMHUX AHUX SK NMPEBEHTUBHUI 3axig, SKUi
3[iMCHIOETLCA B iHTEepecax HauioHanbHoi 6e3nekun ona 36opy po3BiayBanbHOI Ta KOHTPPO3BiAYBanbHOI iHopMaLlii,
paHHbOro BUSBMEHHSA Ta po3chnigyBaHHs kibepaTtak, 60poTbbu 3 Tepopramom. OgHieto i3 0cobBNMBOCTEN TaKoro
peXMMy NePEXONIIEHHS € Te, L0 OTPUMaHi MaTepianu, 3a3Buyai, He MOXyTb OyTN BUKOPUCTaHI B KpUMiHANbHOMY
NpoBafXeHHi K AoKa3 Ha NigTBEPOXKEHHS BUMHEHHS BiANOBIAHOrO KPMMiHaNbHOro NPaBoONopPYLUEHHS.

Ha nepekoHaHHst ECT1J1, npu 34iNCHEHHI TAEMHOTO CMOCTEPEXEHHA HaLiOHaNbHI OpraHn BNaam KOPUCTYTbCA
AOCUTb LUMPOKOIO cBOBOA0I po3cyay y BMOOpi 3acobiB Anst 3axXUCTy HauioHanbHOI 6e3nekn. 3 ornagy Ha Te, LWo
CUCTEMA TAEMHOTO CMOCTEPEXKEHHS MOXe NigipBaT abo HaBiTb 3HULLMTIN AEMOKPATIto Mg BUrNSAOM ii 3aXucTy, B
AepxaBi MaloTb iCHyBaTW afekBaTHI Ta ePeKTVBHI rapaHTil NPOTU 3MOBXUBaHb, SKi BpaxoByBaTUMYTb Xapakrep,
o6car i TpMBanicTb MOXNMBUX 3axo4iB; NigcTaBn, HEOOXiAHI ANs X NPU3HAYEHHS;

opraHu, YNoBHOBaXXEHi CaHKLIIOHYBaTW, 34JIMCHIOBATU | KOHTPOSOBATH iX; 3acobu npaBoBoro 3axucty (§ 106 y
cnpaBi“Weber and Saravia v. Germany” [28]). Cuctema TaeMHOro CroCTEPEXEHHA Mae MICTUTU ePeKTUBHI rapaHTil
— 0Cc00MMBO MexaHi3MM OCKapXKEHHS | KOHTPOIO — SAKi 3aXULLIAKTb Bif, HEMUHYYOrO PU3NKY 3rTOBXMBaHb a TakoX
obMexyoTb BTPYYaHHs Liel cuctemun y npaea, 3axuieHi ctattero 8 KoHBeHLil, 40 piBHS, KU € “HeobXigHuM y
AeMoKpaTuyHOMYy cycninbCTai”. OuiHka edPeKTUBHOCTI rapaHTii Mae 34iCHIOBATUCS He TifNbKM HA OCHOBI BUBYEHHSA
TEKCTIB 3aKOHIB, a ¥ NPaKTUKK IX 3aCTOCYBaHHS, a TakoX PakTUYHOMY (PYHKLIOHYBaHHI peXrMy CNOCTEPEXEHHS Ta
HasiBHOCTi abo BiACYTHOCTI AokasiB hakTnyHoro 3noexmeaHHA (§§ 292, 293 y cnpasi “Ekimdzhiev and

others v. Bulgaria” [29]). OTxe, He3Ba)atoun Ha NeriTMMHY MeTy NPUXOBAHOro NepexonfeHHsa komyHikauin, €CIJl
OLHO3HaYHO BBaae, L0 TaKi 3aX0AuM BTPyYaloTbCs y NpaBa noauHun, nepenbadeHi ctatreto 8 KonseHuii. 3 ornsagy
Ha CeKpeTHICTb UnX 3axodiB i 3HaYHi ANCKPELinNHIi MOBHOBAaXKEHHS MpaLiBHMKIB MPaBOOXOPOHHMX OpraHiB Ta
creujianbHKX cny6 Npu 34iMCHEHHI LiNbOBOro Ta MacoBOro NePEXONNEHHsT KOMYHIKaLIMHUX AaHUX, BaXMMBO, Ha
Hally oyMKy, Wwob B aepxasi 6yno cdhopmoBaHe sikicHe 3aKOHOAABCTBO Y Uit cdepi Ta HanaromXeHun eekTMBHUN
BiJOMYMIA Ta CyJOBMIA KOHTPOSb 3a 3aKOHHICTIO Ta AOTPUMaHHAM npas i cBOOOA MOAMHU Ha BCiX eTanax uiel
OisANbHOCTI.

OnpautoBaHHst npakTukn €ECIJT fae nigctaBm cTBepAXKyBaTH, LLO Nif Yac 34iIMCHEHHS 3axoaiB i3 3abe3neyeHHs
HauioHanbHOI 6e3nekn, NiATPMMAHHS TPOMaZACHKOro NopsaKy, NMPOTUAIT 3NOYMHHOCTI NPABOOXOPOHHI OpraHn Ta
cneuianbHi cnyx6u 3aaTHi iCTOTHO NopyLIMTK NpaBa i cBo6oau NANHW. BTpyyaHHs y npaBo Ha XWUTTS, NpaBo Ha
nosary 40 NoACbKOI MAHOCTI, MPaBO Ha NPUBATHICTb Ta iHLWI NpaBa i cBob6oAM MOAMHN MOXYTb OYTU 34INCHEHHI
npauiBHMKaMK LIMX OpraHiB K Mif Yac 3acTocyBaHHSA i3VYHOro BMMAMBY (CUMK) CUMK, crevjianbHuX 3acobis,
BOrHenanbHoi 30poi, Tak i nig Yac 34iCHEHHS ONepaTMBHOPO3LLYKOBOI, KOHTPPO3BiAyBanbHOI, PO3BiAyBanbHOI YK
KpUMiHanbHO-MpoLecyansbHOI AisnbHOCTI.

>KogHa gemokpaTnyHa KpaiHa He 3acTpaxoBaHa Bif TakvMx BUNaAkKiB. 3 MeTOK HeJoMyLeHHsT 3a3HavYeHnX
nopyLleHb, AepXaBu, Ha Halle NepekoHaHHs, MatoTb BinbLu
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aKTMBHiLLE BUKOPUCTOBYBATU NMPUHLUMUM APYXXHLOrO CTaBMEHHS A0 MiXKHapO4HOro npasa, 3rigHo 3 SK1UM NpakTuka
TnymayeHHsi Ta 3actocyBaHHs KoHseHUuii €CI1J1 mae BpaxoByBaTuCs y NpaBOTBOPYi Ta MPaBO3aCTOCOBHIN
AisinbHocTi. My nepekoHaHi, Wo AoTpUMaHHs npae i cBo60A MOAMHU NpauiBHUKaMU MPaBOOXOPOHHKX OpraHiB Ta
cneuianbHuX cry6 mMae rapaHTyBaTUCS YiTKMM, 3pO3yMiNnM, OOHO3HaYHUM Ta nepegbadyBaHMM 3aKOHO4ABCTBOM,
siIKe BU3Ha4YaTMMe HanexHi NpaBoBi Npoueaypu ix OianbHOCTI. YCi BkasaHi NpauiBHUKX MatoTb YCBIOMITIOBATH, LLO
3aCTOCYBaHHS A0 FPOMazsH NpaBoBNX 06MexeHb Ta 3ab0opoH Mae po3rnsaaaTcs Sk BUHATKOBUIA 3axig, SKUN He
NMOBUHEH peani3oByBaTWCsl HA OCHOBI HEOOMEXEHOro po3cyay, a mae ByTn NPonopuUinHMM 3arposi, 3BOAUTU 0
MiHiMyMy LLKOAY Ta/abo TpaBMM Ta BUKOPUCTOBYBATUCA MULLE B Til Mipi, B Kl Lie

HeoObXigHO B 4eMOKpaTUYHOMY CYCMINbCTBI 4118 OCATHEHHS NeriTMMHoi MeTu. [Ing npoTuaii MoXXnvMBomy CBaBinsto
Ta 3NOBXMBaHHAM 3 60Ky LUMX NpaLiBHUKIB HA HaLiOHaNbHOMY pPiBHI MatoTb ByT CTBOPEHi agekBaTHi Ta eheKTUBHI
MEeXaHi3M1 He3arnexHoro BijoM4oro Ta CyJoBOro KOHTPOSIO 3a iX AidnbHicTio. Kpim Toro, B AepxaBsi MatoTb iCHyBaTu
JieBi nporpamu i3 3aranbHoI NiAroTOBKM, NPOMECIMHOI NIArOTOBKM Ta NiABMLLEHHA KBanidikaLii 3a3HadYeHnx
npauiBHUKIB, siki hopmyBanu 6 y HUX nNpiopuTeT NoBarn 4o npas i cBO6OA NIOAUHM Ta IHLLMX 4EMOKPATUYHNX
LiHHOCTEMN.

BBarkaemo, L0 aganTauis ykpaiHCbKOl NpaBoBoi cuctemm 4o npaktuku €CIMJ1 nocunmTb NpaBoBy 3axXMLLEHICTb
rpomMazsiH, cnpuaTume NiaBULLLEHHIO iX JOBIPU OO OpraHiB Aep)XaBHOI Bragu Ta NpULLBUALLINTE EBPOIHTErpaLiviHi
npoLuecun B HaLli AepxaBi.

Cnuncok BUKOpPUCTaHUX axepen

1. 1. KoHBeHLUisa

2. Npo 3axu1CT npaB NOAMHN | ocHOoBOMOMNoXHMX cBobo Big 04.11.1950. URL: https://zakon.rada.gov.ua/laws/show/995_004#Text
(nata 3BepHeHHs: 15.09.2023).

3. 2. PiweHHs

N

. €BponencbKoro cyay 3 npas noauHu y cnpasi “L.C.B. v. The United Kingdom” Big 09.06.1998. URL:
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-58176%22]} (naTta 3BepHeHHs: 08.09.2023).

5. 3. PiweHHs

6. €Bponencbkoro cyay 3 npas nioguHu y crnpasi “Makaratzis v. Greece” Big 20.12.2004. URL:
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-67820%22]} (naTta 3BepHeHHs: 08.09.2023). 4. PieHHs
€Bponencbkoro cyay 3 npas noauHy y cnpasi “Osman v. The United Kingdom” Big 28.10.1998. URL:
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-58257%22]} (nata 3BepHeHHs: 15.09.2023).

7. 5. PiweHHs €Bponelicbkoro cyay 3 npas noavnun y cnpaei “McCann and Others v. the United Kingdom” Big 27.09.1995. URL:
https://hudoc.echr.coe.int/eng#{%22item id%22:[%22001-57943%22]} (nata 3BepHeHHs: 08.09.2023).

8. 6. PiweHHs

©

. €Bponelicbkoro cyay 3 npae noaunHu y cnpaei “Finogenov and others v. Russia” Big 20.12.2011. URL:
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-108231%22]} (aata 3BepHeHHs: 10.09.2023). 7. PiweHHA
€BponeincbKkoro cyay 3 npas noauHu y cnpasi “Nachova and others v. Bulgaria” Big 06.07.2005. URL:
https://hudoc.echr.coe.int/#{%22itemid%22:[%22001-69630%22]} (aaTa 3BepHeHHs: 10.09.2023).

10. 8. PiweHHsi €Bponericbkoro cyay 3 npas noaunHn y cnpasi “Tekin and Arslan v. Belgium” Big 05.09.2017. URL:
https://hudoc.echr.coe.int/#{%22itemid%22:[%22001-177081%22]} (nata 3BepHeHHs: 14.09.2023).

11. 9. PiweHHsA €Bponelicbkoro cyay 3 npae noavHu y cnpasi “Gheorghe Cobzaru c. Roumanie”
12. Big 25.06.2013. URL: https://hudoc.echr.coe.int/#{%22itemid%22:[%22001-121772%22]} (aata 3BepHeHHs: 12.09.2023).
13. 10. PiweHHs

14. €BponeiicbKoro cyay 3 npas NoauHK y cnpasi “Tagayeva and others v. Russia” Big 13.04.2017. URL:
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-172660%22]} (aata 3BepHeHHs: 09.09.2023). 11. MpoTtokon Ne 13 go
KoHBeHLji Npo 3ax1cT npaB NioAMHY i OCHOBOMOMOXHMX CBOOOS, KU CTOCYETbCSA CKacyBaHHSI CMePTHOI kapu 3a BCiX 06CTaBuH
Big 03.05.2002. URL: https://zakon.rada.

15. gov.ual/laws/show/994_180#Text (aata 3BepHeHHs: 09.09.2023). 12. PiweHHss €EBponencbKoro cyay 3 npas NOAUHN Y Cnpasi
“Pretty v. the United Kingdom” Big 29.04.2022. URL: https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-60448%22]} (aata
3BepHeHHs: 15.09.2023).

KoHcTuTyuioHanict


https://zakon.rada.gov.ua/laws/show/995_004#Text
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-58176%22
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-67820%22
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-58257%22
https://hudoc.echr.coe.int/eng#{%22item
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-108231%22
https://hudoc.echr.coe.int/#{%22itemid%22:[%22001-69630%22
https://hudoc.echr.coe.int/#{%22itemid%22:[%22001-177081%22
https://hudoc.echr.coe.int/#{%22itemid%22:[%22001-121772%22
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-172660%22
https://zakon.rada
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-60448%22

16. 13. PiweHHs €Bponericbkoro cyay 3 npas NtoanHn y cnpasi “Fernandes de Oliveira v. Portugal” Big 28.03.2017. URL:
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-172329%22]} (nata 3BepHeHHs: 15.09.2023). 14. PiweHHs
€BponeincbKkoro cyay 3 npae noauHu y cnpasi “El-Masri v. “The former Yugoslav Republic of Macedonia” Big 13.12.2012. URL:
https://hudoc.echr.coe.int/eng#{%22item id%22:[%22001-115621%22]} (aata 3BepHeHHs: 15.09.2023).

17. 15. PiweHHst €BponericbKoro cyay 3 npas NoanHn y cnpasi “Bouyid v. Belgium” Big 28.09.2015. URL:
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-157670%22]} (aata 3BepHeHHs: 15.09.2023). 16. PiweHHs
€Bponelcbkoro cyay 3 npae noamHu y cnpaei “Ciorcan and others v. Romania” Big 27.01.2015. URL:
https://hudoc.echr.coe.int/#{%22itemid%22:[%22001-150648%22]} (naTa 3BepHeHHs: 12.09.2023).

18. 17. PiweHHsa €Bponencbkoro cyay 3 npas NniogvHu y crnpasi “Selmouni v. France” Big 28.07.1999. URL:
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-58287%22]} (naTta 3BepHeHHs: 13.09.2023). 18. PieHHs
€Bponencbkoro cyay 3 npas noauHu y cnpasi “Kanciat v. Poland” Big 23.05.2019.

19. URL: https://hudoc.echr.coe.int/#{%22itemid%22:[%22001-193080%22]} (nata 3BepHeHHs: 14.09.2023). 19. PiweHHs
€Bponelcbkoro cyay 3 npae noauHy y cnpasi “T.M. and C.M. v. the Republic of Moldova” Big 28.01.2014. URL:
https://hudoc.echr.coe.int/#{%22itemid%22:[%22001-140240%22]} (nata 3BepHeHHs: 12.09.2023).

20. 20. PiweHHsa €Bponericbkoro cyay 3 npas noauHu y cnpasi “Davydov and others v. Ukraine” Big 01.07.2010. URL:
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-99750%22]} (naTta 3BepHeHHs: 16.09.2023). 21. PieHHs
€Bponelcbkoro cyay 3 npae nmoanHu y cnpasi “Aleksakhin v. Ukraine” Big 19.07.2012. URL:
https://hudoc.echr.coe.int/eng#{%22iteid%22:[%22001-112277%22]} (aaTta 3BepHeHHs: 16.09.2023).

21. 22. PiweHHsa €Bponencbkoro cyay 3 npae noauHu y cnpasi “Kaverzin v. Ukraine” Big 15.05.2012. URL:
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-110895%22]} (aata 3BepHeHHs: 16.09.2023). 23. PiweHHs
€BpornencbKkoro cyay 3 npas noauHu y cnpasi “Muhammad v. Spain” Big 18.10.2022. URL:
https://hudoc.echr.coe.int/#{%22itemid%22:[%22001-219984%22]} (aaTta 3BepHeHHs: 12.09.2023).

22. 24. PiweHHsa €Bponencbkoro cyay 3 npas MoavHy y cnpasi y cnpasi “Hurbain v. Belgium” Big 04.07.2023. URL:
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-225814%22]} (aata 3BepHeHHs: 12.09.2023). 25. PiweHHs
€sponelicbkoro cyay 3 npas ntoauHu y cnpasi “Kennedy v. The United Kingdom”

23. Big 18.05.2010. URL: https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-98473%22]} (aata 3BepHeHHs: 09.09.2023).
24. 26. PiweHHsA

25. €sponericbkoro cyay 3 npas nioauHun y cnpasi “Klass and others v. Germany” Big 06.09.1978. URL:
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-57510%22]} (naTta 3BepHeHHs: 09.09.2023). 27. PiweHHA
€BponencbKkoro cyay 3 npas noauHu y cnpasi “Centrum for Rattvisa v. Sweden” Big 25.05.2021. URL:
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-210078%22]} (aata 3BepHeHHs: 10.09.2023).

26. 28. PiweHHsa €Bponencbkoro cyay 3 npas noavHu y cnpasi “Weber and Saravia v. Germany” Big 29.06.2006. URL:
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-76586%22]} (naTta 3BepHeHHs: 10.09.2023). 29. PiweHHsA
€Bponelicbkoro cyay 3 npae noavHu y cnpaei “Ekimdzhiev and others v. Bulgaria” Big 11.01.2022. URL:
https://hudoc.echr.coe.int/#{%22itemid%22:[%22001-214673%22]} (nata 3BepHeHHs: 10.09.2023).

27. REFERENCES

28. 1. Konventsiia pro zakhyst prav lyudyny i osnovopolozhnykh svobod. “Convention for the Protection of Human Rights and
Fundamental Freedoms dated November 04, 1950”. URL: https:// zakon.rada.gov.ua/laws/show/995_004#Text. (Date of
Application: 15.09.2023) [in Ukrainian].

29. 2. Judgment of the European Court of Human Rights in case “L.C.B. v. The United Kingdom” dated June 09, 1998. URL:
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-58176%22]}. (Date of Application: 08.09.2023) [in English].

30. 3. Judgment of the European Court of Human Rights in case “Makaratzis v. Greece” dated December 20, 2004. URL:
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-67820%22]}. (Date of Application: 08.09.2023) [in English].

31. 4. Judgment of the European Court of Human Rights in case “Osman v. The United Kingdom” dated October 28, 1998. URL:
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-58257%22]}. (Date of Application: 15.09.2023) [in English].

32. 5. Judgment of the European Court of Human Rights in case “McCann and Others v. the United Kingdom” dated September 27,
1995. URL: https://hudoc.echr.coe.int/ eng#{%22itemid%22:[%22001-57943%22]}. (Date of Application: 08.09.2023) [in English].

33. 6. Judgment of the European Court of Human Rights in case “Finogenov and others v. Russia” dated December 20, 2011. URL:
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-108231%22]}. (Date of Application: 10.09.2023) [in English].

34. 7. Judgment of the European Court of Human Rights in case “Nachova and others v. Bulgaria” dated July 06, 2005. URL:
https://hudoc.echr.coe.int/#{%22itemid%22:[%22001-69630%22]}. (Date of Application: 10.09.2023) [in English].

35. 8. Judgment of the European Court of Human Rights in case “Tekin and Arslan v. Belgium” dated September 05, 2017. URL:
https://hudoc.echr.coe.int/#{%22itemid%22:[%22001-177081%22]}. (Date of Application: 14.09.2023) [in English].

KoHcTutyuioHanict


https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-172329%22
https://hudoc.echr.coe.int/eng#{%22item
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-157670%22
https://hudoc.echr.coe.int/#{%22itemid%22:[%22001-150648%22
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-58287%22
https://hudoc.echr.coe.int/#{%22itemid%22:[%22001-193080%22
https://hudoc.echr.coe.int/#{%22itemid%22:[%22001-140240%22
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-99750%22
https://hudoc.echr.coe.int/eng#{%22iteid%22:[%22001-112277%22
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-110895%22
https://hudoc.echr.coe.int/#{%22itemid%22:[%22001-219984%22
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-225814%22
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-98473%22
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-57510%22
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-210078%22
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-76586%22
https://hudoc.echr.coe.int/#{%22itemid%22:[%22001-214673%22
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-58176%22
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-67820%22
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-58257%22
https://hudoc.echr.coe.int/
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-108231%22
https://hudoc.echr.coe.int/#{%22itemid%22:[%22001-69630%22
https://hudoc.echr.coe.int/#{%22itemid%22:[%22001-177081%22

36

37.

38.

39.

40.

41.
42.

43.

44.

45.

46.

47.

48.

49.

50.

51.

52.

53.

54.

55.
56.

57.
58.

59.

KoHcTutyuioHanict

. 9. Judgment of the European Court of Human Rights in case “Gheorghe Cobzaru c. Roumanie” dated June 25, 2013. URL:
https://hudoc.echr.coe.int/#{%22itemid%22:[%22001-121772%22]}. (Date of Application: 12.09.2023) [in French].

10. Judgment of the European Court of Human Rights in case “Tagayeva and others v. Russia” dated April 13, 2017. URL:
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-172660%22]}. (Date of Application: 09.09.2023) [in English].

11. Protocol No. 13 to the Convention for the Protection of Human Rights and Fundamental Freedoms, relating to the abolition of
the death penalty in all circumstances, dated May 03, 2002. URL: https://zakon.rada.gov.ua/laws/show/994 180#Text. (Date of
Application: 09.09.2023) [in Ukrainian].

12. Judgment of the European Court of Human Rights in case “Pretty v. the United Kingdom”

dated April 29, 2022. URL: https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-60448%22]}. (Date of Application:
15.09.2023) [in English].

13. Judgment

of the European Court of Human Rights in case “Fernandes de Oliveira v. Portugal” dated March 28, 2017. URL:
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-172329%22]}. (Date of Application: 15.09.2023) [in English].

14. Judgment of the European Court of Human Rights in case “El-Masri v. “The former Yugoslav Republic of Macedonia” dated
December 13, 2012. URL: https://hudoc.echr.coe.int/ eng#{%22itemid%22:[%22001-115621%22]}. (Date of Application:
15.09.2023) [in English].

15. Judgment of the European Court of Human Rights in case “Bouyid v. Belgium” dated September 28, 2015. URL:
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-157670%22]}. (Date of Application: 15.09.2023) [in English].

16. Judgment of the European Court of Human Rights in case “Ciorcan and others v. Romania” dated January 27, 2015. URL:
https://hudoc.echr.coe.int/#{%22itemid%22:[%22001-150648%22]}. (Date of Application: 12.09.2023) [in English].

17. The judgment of the European Court of Human Rights in case “Selmouni v. France” dated July 28, 1999. URL:
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-58287%22]}. (Date of Application: 13.09.2023) [in English].

18. Judgment of the European Court of Human Rights in case “Kanciat v. Poland” dated May 23, 2019. URL:
https://hudoc.echr.coe.int/#{%22itemid%22:[%22001-193080%22]}. (Date of Application: 14.09.2023) [in English]. 19. Judgment
of the European Court of Human Rights in case “T.M. and C.M.

v. the Republic of Moldova” dated January 28, 2014. URL: https://hudoc.echr.coe. int/#{%22itemid%22:[%22001-140240%22]}.
(Date of Application: 12.09.2023) [in English]. 20. Judgment of the European Court of Human Rights in case “Davydov and others
v. Ukraine” dated July 01, 2010. URL: https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-99750%22]}.

(Date of Application: 16.09.2023) [in English]. 21. Judgment of the European Court of Human Rights in case “Aleksakhin v.
Ukraine” dated July 19, 2012. URL: https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-112277%22]}. (Date of Application:
16.09.2023) [in English].

22. Judgment of the European Court of Human Rights in case “Kaverzin v. Ukraine” dated May 15, 2012. URL:
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-110895%22]}. (Date of Application: 16.09.2023) [in English]. 23.

Judgment of the European Court of Human Rights in case “Muhammad v. Spain” dated October 18, 2022. URL:
https://hudoc.echr.coe.int/#{%22itemid%22:[%22001-219984%22]}. (Date of Application: 12.09.2023) [in English]. 24. Judgment
of the European Court of Human Rights case “Hurbain v. Belgium” dated July 04, 2023. URL:
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-225814%22]}. (Date of Application: 12.09.2023) [in English].

25. Judgment of the European Court of Human Rights in case “Kennedy v. The United Kingdom” dated May 18, 2010. URL:
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-98473%22]}. (Date of Application: 09.09.2023) [in English].

26. Judgment of the European Court of Human Rights in case “Klass and others v. Germany” dated September 06, 1978. URL:
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-57510%22]}. (Date of Application: 09.09.2023) [in English].

27. Judgment of the European Court of Human Rights in case “Centrum for Rattvisa v. Sweden” dated May 25, 2021. URL:
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-210078%22]}. (Date of Application: 10.09.2023) [in English].

28. Judgment of the European Court of Human Rights in case “Weber and Saravia v. Germany”

dated June 29, 2006. URL: https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-76586%22]}. (Date of Application:
10.09.2023) [in English].

29. Judgment

of the European Court of Human Rights in case “Ekimdzhiev and others v. Bulgaria” dated January 11, 2022. URL:
https://hudoc.echr.coe.int/#{%22itemid%22:[%22001-214673%22]}. (Date of Application: 10.09.2023) [in English].

UDC 341.645:341.231.14:351.74

10


https://hudoc.echr.coe.int/#{%22itemid%22:[%22001-121772%22
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-172660%22
https://zakon.rada.gov.ua/laws/show/994_180#Text
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-60448%22
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-172329%22
https://hudoc.echr.coe.int/
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-157670%22
https://hudoc.echr.coe.int/#{%22itemid%22:[%22001-150648%22
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-58287%22
https://hudoc.echr.coe.int/#{%22itemid%22:[%22001-193080%22
https://hudoc.echr.coe
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-99750%22
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-112277%22
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-110895%22
https://hudoc.echr.coe.int/#{%22itemid%22:[%22001-219984%22
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-225814%22
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-98473%22
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-57510%22
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-210078%22
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-76586%22
https://hudoc.echr.coe.int/#{%22itemid%22:[%22001-214673%22

60.

61.
62.
63.
64.
65.

66.

67.

68.

69.

70.

71.

72

73.

Irkha Yurii, Candidate of Juridical Sciences, Honored Lawyer of Ukraine, Head of the Research Department, State Research
Institute MIA Ukraine, Kyiv, Ukraine,

ORCID ID 0000-0002-6442-0974

THE EUROPEAN COURT OF HUMAN RIGHTS’ PRACTICE CONCERNING THE
RESPECT OF HUMAN RIGHTS AND FREEDOMS BY LAW ENFORCEMENT
AGENCIES AND SPECIALIZED SERVICES

The article analyses the case-law of the European Court of Human Rights in cases concerning the observance of the right to life,
the right to respect for human dignity and the right to privacy by law enforcement agencies and special services.

The author argues that the human right to life is an essential natural right that is inherent, inalienable, and foundational for the
enjoyment of other rights and freedoms. Furthermore, it is contended that the right to life is closely intertwined with human
dignity. Human dignity is a unique manifestation of human nature, which distinguishes it from other living beings, endows it with
the ability to realise its value as a human being. Dignity determines that each person is a person who deserves to be respected,
honoured and protected.

The article emphasises that the right to privacy is a comprehensive right that provides each person with the opportunity to define
and shape an individual space in which he or she can live and develop independently, without interference from other people or
the State. Its components are the right to respect, confidentiality and inviolability of personal and family life, personal home and
information. In the author’s opinion, the realisation of the right to privacy affirms human dignity, promotes autonomy,
self-development and well-being, gives a person a sense of confidence in personal freedom, and helps to establish and develop
relationships with others as a free and equal member of a democratic society.

Based on the analysis of the case law of the European Court of Human Rights, the author concludes that law enforcement
agencies and special services may significantly violate human rights and freedoms in the course of carrying out measures to
ensure national security, maintain public order and combat crime. Interference with the right to life, the right to respect for human
dignity, the right to privacy and other human rights and freedoms can be carried out by employees of these bodies both when
using physical influence (force), special means, firearms, and in the course of operational, investigative, counterintelligence and
intelligence activities.

The observance of human rights and freedoms by law enforcement agencies and intelligence services should be guaranteed by
clear, understandable, unambiguous and predictable legislation that defines the due process of law, including the use of various
coercive and covert measures.

All law enforcement and intelligence officials should be aware that the use of legal restrictions and prohibitions should be seen as
an exceptional measure that should not be applied on the basis of unfettered discretion, but should be proportionate to the threat,
minimise harm and/or injury and be used only to the extent necessary in a democratic society to achieve a legitimate aim.
Adequate and effective mechanisms of independent agency and judicial oversight should be in place at the national level to
counter arbitrariness and abuse. In addition, the state should have effective programmes for the general education, training and
professional development of these employees, which would ensure that they prioritise respect for human rights and freedoms

and other democratic values.

. Keywords: right to life, human dignity, right to privacy, observance of human rights and

freedoms, legal restrictions and prohibitions, national security, public order, combating crime, law enforcement agencies, special
services, European Court of Human Rights. Otpumano 19.10.2023

dannu marepiany

OpwuriHanbHun hann asTopa

KoHcTutyuioHanict

1"


https://constitutionalist.com.ua/wp-content/uploads/2024/05/Ірха-Ю.Б.-стаття-ЄСПЛ-1.pdf

