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BinpomocTi npo marepian

HALIIOHATBbHA LLKOMNA CcyaaIB YKPAIHU

Mporpama nigroToBKkM AnNs NiATPUMaHHA KBanidikauil cyaniB anensauinHnx agmiHicTpaTMBHUX CyAiB
26 kBiTHA 2024 poky

An BEPHAS3IOK

cynaa KacauinHoro agmiHictpaTuBHOro cyay y cknagi BepxosHoro Cyay,

[OKTOP HPUANYHMX HayK, Npodecop

MoB'A3aHi nuTaHHA

. AOMiHicTpaTuBHA Ta iHLWIi BUAM HOPUAMYHOT BigNOBIAANbHOCTI
. Hoctyn go cyay

. MpuHUMNKM piBHOCTI Ta 3MaranbHOCTI, PO3YMHi CTPOKU

. AnensuinHe Ta KacauiiHe OCKap>XeHHS

o €OHICTb NPaKTUKK

. 3abopoHa nputsraty ABidi 4O OOQHOro BMAY BiAMNoBiAaNbHOCTI
. Y4yacTb NPOKYpoOp Y HEKPUMIHANBHOMY Cy4OBOMY MPOBALKEHHI
. Mpetognuis

. Mpesymnuii

. Kputepii EHrens (Engel’s criteria)

. 3noBXMBaHHA NpoLecyanbHUMK NpaBaMm

. KOpucaunkuis

. AOMiHiCTpaTUBHWUA Ccyf,

. [osipa oo cyay

3anuTaHHA Ana QUCKYCil
. Aki € BUAW 1OPUONYHOI BiANOBIgANBHOCTI B YKpaiHi?

. CKinbKin CygoBUX IOPUCOMKLIN B YKPAiHI?
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. 3acTOCOBHICTb KPUTEPIIO BUHM Cyaamu nig vac BUpILLEHHSA Ny6niyHO-NpaBoBKX CNOpPIiB?

. Konu 6yB npunHatuin KYnAr, ckinbku pasiB 4O HBOro BHOCUIUCS 3MiHM Ta ckinbkn pasis KCY BusHaBaB
HEKOHCTUTYLINHMMYK NonoxeHHs uboro Koagekcy?

. Yu € BMOOM aaMiHicTpaTUBHOI BiANOBIAANBHOCTI HAKNAaAEHHS Ha KepiBHMKA Cy0’ekTa BNagHMX MOBHOBaXEHb
wrpady BignosigHo ao ct. 382 KAC Ykpaitn?

. Uu npoLecyarnbHi pilleHHs cyay anensuinHoi iHcTaHuil MoxXyTb nepernsgatucs BepxosHum Cyaom?
. Uu nepernsigatotbes cnpasu no KYnAll 3a HoBoBusiBNEHMMM ob6cTaBuHaAMN?

. Yu € yHichikoBaHO MpakTuka 3actocyBaHHs cygamm cT. 286 KAC Ykpainn?

o Yu € yHichikoBaHO MpakTuKa 3acTocyBaHHs cygamu cT. 185-3 Ta cT. 185-6 KYnAll?

. Ak cniBBigHOCATBCA WiTpadu, nepenbdaveHi ct. 149 KAC Ta ct. 185-3 KYnAI?

Yu € yHichikoBaHOIO npakTUKa 3actocyBaHHA cyaamu cT. 286 KAC YkpaiHn?

. AZMiHicTpaTMBHaA cnpaBa 3 NPUBOAY PilleHb, A Y 6e3aisnbHOCTI CyD’ekTiB BNagHNX NOBHOBAaXEHb Y
cripaBax Npo NPUTSArHEHHS 40 aAMiHICTPaTMBHOI Bi4NOBIAANbHOCTI BUPILLYETLCA MICLIEBMMY 3aranbHUMM
cyAamMu sik agMiHiCTpaTMBHUMK CydaMu NpoTAroM AecsTU OHIB 3 AHS BiOKPUTTS NPOBaLKEHHS Y CripaBi.

o [Mo30BHY 3asBY W00 OCKapXXEHHS pilleHb CyD’eKTiB BagHUX NMOBHOBAXEHb Y CripaBax Npo NPUTATHEHHSA A0
agMiHiCTpaTMBHOI BiAMNOBIAaNbHOCTI MOXe ByTK NogaHO NPOTAroM OECATU AHIB 3 AHS yXBareHHs BiANoBigHOMO
pilleHHs (NocTaHoBM), a WOoA0 piLleHb (MOCTaHOB) NO Cnpaei NPO agMiHICTPATUBHI NPaBOMNOPYLLEHHS Y cdepi
3abe3neyeHHs1 6e3nekn JOPOXKHBOrO PyXy, Y TOMY YMchi 3adhikcoBaHi B aBTOMaTUYHOMY PEXUMI, - MPOTArOM
[EeCATU OHIB 3 AHSA BPYYEHHS TaKOro pilleHHs (MOCTaHoBW).

o 3a Hacnigkamu po3rnagy cnpasuv 3 NPUBOAY PillieHb, A Yn 6e3aisnbHOCTI CyD’ekTiB BNagHUX NOBHOBAXEHD Y
crnpaBax Npo NPUTSIrHEHHS 40 aAMiHICTPaTMBHOI Bi4NOBiAANbHOCTI MiCLLEBUIA 3aranbHUN cya Sk
agMiHiCTpaTMBHWI Mae NpaBo, 30Kpema, 3MiHUTU 3axig CTATHEHHSI B Mexax, nepeabadyeHnx HopMaTUBHUM
aKTOM Mpo BigNoBiganbHICTb 3a aAMiHICTPaTVBHE NPaBOMNOPYLUEHHS, 3 TUM, O4HaK, OO CTArHEHHs He Byno
NOCUIIEHO.

Yu € yHichikoBaHOO npakTuka 3actocyBaHHsA cyaamm cT. 185-3 ta cT. 185-6
KYnANn?
. Ct. 185-3 KYnAIl «MNposB Henosaru o cyay abo KoHnctutyuiiHoro Cyay YkpaiHn»

o Henosara Jo cyay, o Bupasunach y 3MiCHOMY YXWUIEHHI Bif SIBKM B CyZ CBidKa, NoTepninoro, nosveaya,
BignoBigaya abo B HeMiAKOPEHHi 3a3HavyeHnx ocib Ta iHWMX rpOMaasiH PO3MNOPSIKEHHIO FONTOBYHOYOTO Y B
MopYyLUEHHi NopsaKy nig vyac Cy4oBOro 3aciiaHHsi, a Tak camMo BUMHEHHS Byab-kUM JilA, SKi cBig4aTh Npo siBHY
3HeBary o cyay abo BCTaHOBMNEHMX Y CyAi NpaBur, - TATHYTb 3a COOO0I0 HaknageHHs wrpady Big n'ataecatm
[0 CTa M'ATAecATM HeoNo4aTKOBYBaHUX MiHIMyMiB JOXOAiB TPOMazsiH.

. Ct. 185-6 KYNAI «HeBxXunTTA 3ax0AiB LWOAO0 OKPEMOI YXBanu cyoy»

. 3anunweHHs nocagoBoo ocoboto 6e3 po3rnsay OKPeMOi yxBanu cyny abo HEBXUTTS 3axX0iB A0 YCYHEHHS
3a3Ha4YeHux B Hill MopyLleHb 3aKOHY, a Tak caMO HeCBOeYacHa BiANOBiAb Ha OKpeMy yxBarny cyay - TArHyTb 3a
cob0ot0 HaknafdeHHs WTpady Big ABaAUATY 40 N'ATAECATU HEONOAATKOBYBaHUX MiHIMYMIB [OXOAiB rpOMagsiH.

Ak cniBBigHOCATLCA WTpadu, nependayeHi cT. 149 KAC YkpaiHum, Ta wrpadcm,
nepeno6ayeHi cT. 185-3 KYnAIl?

. Ct. 149 KAC Ykpainn «Ltpad»

. Cyn Moxxe NOCTaHOBUTU yxBary Npo CTArHeHHsi B Aoxig OepxaBHoro 6tompkeTy Ykpainm 3 BignoBigHoi ocobu
wrpady y cymi Big 0,3 4O TPbOX PO3MIPIB MPOXMUTKOBOrO MiHIMyMy A5 Nnpaue3faTHMX ocib y Bunagkax:
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1) HEBMKOHaHHS npoLecyarnbHUX 060B’A3KIB, 30KpeMa yXUIEHHS Bif BUMHEHHS i, NOKNageHWX Cy4oM Ha
yyacHuKa CyLoBOro npoLecy;

2) 3M0OBXVBaHHS NpoLiecyanbHUMN NpaBaMu, BYUMHEHHS ain abo gonylueHHs 6e34isnbHOCTI 3 MeTo
nepeLUKogXKaHHS CYAOUMHCTBY;

3) HenoBiAOMIIEHHS cyay npo HEeMOXNMBICTb NOAATW A0Ka3u, BI/ITpe6yBaHi cyaowm, abo HenogaHHs Takux
[okasiB 6e3 NoBaXxHNX NpUYnH Cy6’€KTOM BNnaaHMX NOBHOBaXeEHb;

4) BMKOPUCTaHHS Nif, Yac npoueaypw BperynioBaHHsS Cropy 3a y4acTio CyAAi MopTaTUBHUX, ayAiOTEXHIYHNX
NPUCTPOIB, @ TAKOX 3AINCHEHHS (POTO- | KIHO3MOMKM, BiAEO-, 3ByKO3anucy.

MNMnaH npioputeTHUX Ain Ypsaay Ha 2023 pik, 3aTBepMAXXeHUN PO3NOPALKEHHS
KabiHeTy MiHicTpiB YkpaiHu Big 14 6epe3Ha 2023 p. Ne 221-p

1. 483

MiHtocTy po3pobutu Ta nogatn KabiHetosi MiHicTpiB YkpaiHu npoekty Kogekcy YkpaiHn npo agmiHicTpaTUBHI
NPOCTYMKN 3 METO MPUBEAEHHS IHCTUTYTY agMiHICTPaTMBHOI BiANOBIAANbHOCTI y BIANOBIAHICTb i3 Cy4acHUMU
BMMOramu 3 ypaxyBaHHAM MiKHapOAHOro A0CBigy

lNnaH 3akoHonpoeKkTHOI po6oTn BepxoBHoi Pagu YkpaiHu Ha 2024 pik,
3aTBepmxeHun NMocrtaHoBoto Big 6 nrotoro 2024 poky N 3561-IX

M. 69

MintocTy Ta KabiHeTy MiHicTpiB YkpaiHu nogatu npoekt Kogekcy YkpaiHvm npo agMiHiCTpaTMBHI NPOCTYMKK, B
KoMy nepenbaunTu:

BM3HAYEHHS agMiHICTpaTUBHMX NPOCTYKIB,

YHOPMYBaHHS iX Neperiky LWNAXOM BiAMEXyBaHHS agMiHICTPaTUBHMX NPaBOMNOpPYLUEHb Bi KPUMIHAINbHMX,
BUMYYEHHSs1 NPaBoMNoOpYyLUEHb, SIKi MAlOThb LUBINBHO-NPABOBUI Xapaktep abo € npegmMeToM po3rnsagy
afMiHiCTpaTUBHUX CcyAdiB TOLLO,

BM3HaHHSA cyb'eKTamMmn BUMHEHHSI aaMiHICTpPaTUBHMX NPOCTYMKIB (i3NYHMX Ta IOPUANYHUX OCIB,
3MiHa niaxoaie A0 BU3HAYEHHS BUHMU,

3anpoBafKeHHs Npe3yMnujii HEBMHYBATOCTi Y CipaBax Npo aAMiHiCTPaTUBHI NPOCTYMKH,
BMOPSAAKYBaHHSA cuctemm cy6'ekTiB npuTtarHeHHs o signosigansHocTi (HASK — PCY),

OHOBJEHHS Nepeniky aAMiHICTPaTUBHNX CTATHEHb Ta iHLWINX NPaBOBUX HACMIAKIB BUMHEHHS agMiHICTPATMBHMX
MPOCTYMKiB, MeXaHi3My OCKap>KeHHS;

NpyBeOEHHS aaMiHICTpaTUBHOrO AENiKTHOro 3aKkOHOA4ABCTBA Y BiAMOBIAHICTL 3i cTaHgapTamu Pagm €sponu 3
ypaxyBaHHAM NPOBIOHOMO AOCBIAY 3aXiAHOEBPOMENCHKUX KpaiH

NoctaHoBa Benukoi MNanaTtun BepxoBHoro Cyay Bia 30 cepnHAa 2023 poKy y
cnpaBi N2208/712/19

€CTIJ1 6 xoBTHA 2022 poky y cnpasi «baHTuw Ta iHWwi npotu Ykpainn» (3assa Ne 13063/18) koHcTaTyBaB
nopyLueHHs nyHkTy 1 ctaTtTi 6 KoHBEHLUii Npo 3axX1CT NpaB MoAnHN Y 3B A3Ky 3 HEOE3CTOPOHHICTIO cyay 3
OrnsiAy Ha BiACYTHICTb CTOPOHM 0OBMHYBaYeHHs, TOGTO, NPOKypopa, Mg Yac po3rnsgy cnpasu npo
NPUTArHEHHS BOAIS 40 aAMiHICTpaTMBHOI BigNOBIgANbHOCTI.

Benwuka Manata BepxosHoro Cyay BigMoBunacs nepernagaty pilleHHs CyAiB BBaXkakouu, LLO opraH
HauioHanbHOI noniuii Ha cTagii focyaoBoro ohopMreHHsa MaTtepiarnis Npo agmiHiCTpaTUBHE NPaBONOPYLLEHHS
" Tak pakTUYHO BUKOHYE (DYHKLIiI0 OOBUHYBaYEHHS, @ «NMOBTOPHMWI pOo3rnag uiei cnpasu He byae agekBaTHUM
CnocoboM MOHOBIEHHSI NMPaB 3asiBHUKaY.

KoHcTuTyuioHanict



. 3 ornagy Ha Te, WO Nia Yac NpoBaXXeHHA y cnpasi Npo agMiHICTpaTUBHE NPaBOMOPYLLUEHHSA Hi CTOPOHA
06BMHYBaY€eHHS, Hi CTOPOHa 3axUCTy He Oynu NPUCYTHIMKW, a CyA PO3rMsiHYB CnpaBy 3a MMCbMOBUMM
MaTepianamu, siki Haganu cTopoHu, pieHHa €CIJ1 Wwoao 3asiBHYKa He CMOHYKae 40 BUCHOBKY MpO Te, Lo
JonylueHe AepXXaBoto nopyLueHHs KoHBEeHLIT Y il KOHKPETHIN cuTyauii MOCTaBumno nig Ceprno3Hnii CyMHiB
pesynbTaT OCKapXXeHOro NPoBaKeHHS Ha HaLioHaNbHOMY PiBHi.

PiweHHsa E€CIJ y cnpaBi «baHTUw Ta iHWi npoTu YKpaiHu» (3asBa Ne
13063/18)

o 3asBHUKN CKApXXUITNCS, TONOBHUM YMHOM, Ha BiACYTHICTb CTOPOHW OOBMHYBAYEHHS Mif Yac NPOBaKEHHS Y
crpaBi MPo aaMiHICTpaTUBHE MPaBOMNOPYLLEHHS.

o MyHkT 1 cTatTi 6 KoHBEHUiT

. «KoxeH Mae npaBo Ha cnpaBeAfIMBUN ... PO3rNag MOro CipaBsy ... He3anexHUM i 6e3CTOPOHHIM cyaoMm, ...,
SIKUI ... BCTAHOBUTb 0BI'pyHTOBaHICTb ByAb-KOro BUCYHYTOrO NMPOTU HBOTO KPUMiHaNbHOr0 06BMHYBaYEHHS».

. BignosigHi npuHumnu npaktukn Cyay LWoAo BUMOrvM Npo 6€3CTOPOHHICTb BigNoBiAHO 40 NYHKTY 1 cTaTTi 6
KoHBeHUji HaBeeHi B pilleHHi y cnpasi «KapeniH npotu pocii», 3assa Ne 926/08, nyHkTn 51-57).

. Y kepiBHin cnpasi «Muxannosa npoTtn YkpaiHuy, 3assa Ne 10644/08, Big 06 6epesHsa 2018 poky) Cya yxe
BCTaAHOBIIOBAB MOPYLUEHHS LLOAO NUTaHb, aHaNoriYHNX TUM, WO PO3rnsaatTees Y Uik cnpasi.

€sreH [lineHko. NMpaBo Ha cnpaBeanuBUK cyA V. AAMiHiCTpaTUBHI
npaBonopyLeHHs: okpemi acnektu (10.06.2020)

. BignosigHo go icHytoyoi npaktukm €CIJ1, 3okpema, NpoTy YkpaiHu, po3rnsag cnpas npo agMiHicTpaTUBHi
npaBonopyLUeHHs nignagae nig rapaHTii ctaTTi 6 KoHBeHUiT y KpumiHanbHi cdepi. HaBegeHe NosicHIOETLCA
SIK KapanbHo npupoaoto nonoxeHb KYNATT, Tak i CyBOPICTIO CaHKLi B OKpeMux BUnagKax: CaHKuii 3a
afMiHICTpaTMBHI MPaBOMOPYLUEHHSI iHKOMNW € CYBOPILUMMMU, HIXX 32 KpUMiHambHi 3NMoYMHN (Hanpuknag, wrpad
3a MOpYLUEHHSA KapaHTUHHUX obMexeHb carae Big 17 000 rpH., B TOM Yac, sk 3a AesKi 3MoYMHM MOXHa
oTpumaTu wrpad B cymi 850 rpH.).

. [MpaBo mMaTK gocTaTHIl Yac i MOXIMBOCTI, HEOOXiAHI ANs NiAroToBKM CBOro 3axucTy. BkaszaHe npaBo
nepenbaveHo nyHkToM 3 «b» cT. 6 KoHBeHLUii, a Takox nyHKkToM 3 «b» cT. 14 MixkHapogHoro nakty npo
rpoMadsiHCbKi | MoniTUYHI NpaBa. B pamkax agMiHiCTpaTMBHO-AENIKTHOrO NPOBa)KeHHS Take npaBo Chig
po3rnagaTy sk HagaHHs 0cobi, ika NPUTAraeTbCa 4O aAMIHICTPaTMBHOI BiANOBIAANBHOCTI, JOCTATHLOrO Yacy
OnNs NiaroToBKU CBOET MO3ULT, OTPUMAHHS | NoA4aHHA JOKa3iB, 03HANOMIEHHS 3 MaTepianamu cnpasu.

. Mpobnema i3 AOTPMMaHHAM Takoro npaea BUHUKAE Y OENIKTHUX CrpaBax, CTOCOBHO SIKUX 3aKOHOM
BCTaHOBIEHi 3aHaATO KOPOTKi CTPOKKU po3rnagy. BignosigHo, HagaHHA npiopuTeTy Ha KOPUCTb AOTPUMAHHS
TaKUX CTPOKIB pO3rnsay cnpasu, NPU3BOANTL A0 HEMOXIMBOCTI 3a10BOSIEHHS KIOMOTaHHA 0cobu npo
O3HaOMIEHHA 3 MaTepianamu i BigknageHHst po3rnsay Ans nigrotoBKy 3aXUCTY.

BucHoBKku

. €CIJ1y cnpagi «BepeHUOB NpoTn YkpaiHWy, 3asBHUK, SIKOFrO NPUTAMX 40 agMiHICTpaTUBHOI
BiONOBIAaNbHOCTI, CKapXXUBCS Ha NopyLleHHd n. 1 ¢T. 6 Ta n. 3 «b» cT. 6 KoHBeHLii, Ske nonsrano B Tomy, WO
NPOTOKOMM NPO aAMiHICTpaTMBHI NPaBOMNOpPYLUEHHS Bynu cknageHi nuile 3a Aekinbka roavH 4o CyA0BOro
3acifaHHs i 3asiBHYIKY HE JO3BONUNM O3HANOMUTUCS 3 OyAb-SKUMU iHLLIMMK MaTepianaMmu cnpasu nepes LM
cynoBuM 3acigaHHam. €CIMJ1 Haragas, wo nianyHKT «b» nyHkTYy 3 cTaTTi 6 rapaHTye 0OBUHYyBa4YeHOMY
«aJeKBaTHUI Yac i MOXNMBOCTI, HEOOXiAHI AN MiATOTOBKU CBOTO 3aXUCTY».

. AHanori4yHoro BUCHOBKY €Bponencbknin cya Ainwos y cnpasi «Muxannosa npoTu YkpaiHuy», y kil Takox 6yno
BCTaHOBMEHO nopyLeHHs n. 3 «b» cT. 6 KoHBeHLUii, Ske nonarano B TOMy, LLO NPOTArOM KiflbKOX roOAuH
CTOCOBHO 3asiBHUL ByNo NopyLleHo i po3rnsiHyTo cnpaBy Npo aAMiHICTpaTVBHE NPaBOMNOPYLLEHHS 3@ NPOSiB
Herosaru o cyay.

KoHcTuTyuioHanict



. Y cnpasi «KopHeB i KaprneHko npoTtu YkpaiHuy» 3asBHULA CKapXurach, WO NPOMIXKOK Yacy MixK
CTBEpPAXyBarbH/MM NMPaBOMNOpPYLUEHHAM i Cy4OBMM po3rnsgoM OyB HaATO KOPOTKMM, abu BOHa mana 3mory
HaneXHMM YMHOM MiAroTyBaTU NO3uLito 3axncTy. BoHa ctBepaxyBana, Lo 3rigHo 3 BiANOBiAHMM 3aKOHOM i
agMiHicTpaTMBHa cnpasa mana 6yt po3rnaHyTa BNPOLOBX O4HOMO AHS i WO BUHSTKIB 3 LibOro npasunia He
oyno. Kpim Toro, KYnAIT He mMicTMB nNonoxeHHs, sike 6 4iTko nepenbayano ii npaBo BMMaraTu BigknageHHs
po3rnsay i cnpaeu 3 METOK MiAroTOBKM No3uuii 3axucTy. Tak camo Cya noroamBecs 3 A0BoAaMM 3asiBHUL i
BCTaHOBMB nopyLeHHs n. 3 «b» cT. 6 KoHBeHLil.

Martepian 13

. Taka rapaHTis siK 3maranbHUA po3rnsia crpaBu BUNIUMBAE i3 3aranibHOro npaBa Ha cnpaBeanuBui cya,
nepenbayveHoro n. 1 c1. 6 KoHBeHUji. Ak BigomMo, aaMiHiCTpaTUBHO-AENIKTHOMY 3aKOHOA4ABCTBY He BnacTMBa
3MaranbHiCTb, afpKe y Takux crnpaBax HEMae CTOPOHM 0BBUHYBaYeHHS, sika 61 Mana 4oBOAUTY Nepes CyaoM
06r'pyHTOBAHICTb CKMageHOro NPOTOKOy.

. BuHsiTKOM € cnpaBm Npo nopyLieHHa MutHux npasun (cT. 501 MK Ykpainn), y akux 6epe yyacTb npeacTaBHUK
MUTHOIO OpraHy, a Takox cnpasu, y siknx 6epe yyactb npokypop (cT. 250 KYnAI).

. MpoTe, Taka cuTyalisi CTBOPIOE pU3nK NnepebupaHHs cyaom Ha cebe pyHKL i 06BMHYBaYEHHS, LLIO CynepeynTb
3acajam cnpaBeAnvBOro posrnsagy.

PiweHHs Pagu cyaniB YkpaiHu Big 26 xxoBTHS 2018 poky Ne 62 «[IMpo
cxBarieHH PekoMeHaauin Wwoao0 NnpuTArHeHHs Ao BianoBiganbHOCTI 3a
HenoBary 4o cyay»

. MonoxeHHs cT.cT.185-3, 258, 276-285 KYnAl nepenbadyatotb agMiHicTpaTMBHY BiANOBIAANbHICTb 3@ NPOsiB
HenoBaru 0o Cyay, MICTATb Nepenik AisiHb, AKi CBigYaTh NpO HenoBary A0 Cyay i CaHKLil 3a iX BUMHEHHS, a
TaKkoX BU3HavaTb 6e3nocepeHivi NOpsiAoK NPUTATHEHHS BUHHUX OCIO 4O aaMiHICTpaTUBHOI
BiZANOBIganbHOCTI 32 NPOsIB HenoBsaru 4o cyay.

. lMoBara Ao cyay € YMHHMKOM HanexHoro yHKLiOHyBaHHS NPaBoBOi AepaBu. 3aKOH BUMarae BiJ y4aCHUKIB
npouecy, abo NPUCYTHIX y CyA0BOMY 3acifaHHi 0cib, HasBHICTb MoBarv 4o cyay SK OAHOrO i3 iIHCTUTYTIB
JepxxaBHOi Bnagun. 3a ocTaHHi poku B YKpaiHi Bce Oinblu HabyBae CBOro noLMpeHHst nybniyHa gemMoHcTpauis
Takoi oopmMm NPaBOBOrO HirifiaMy Sk NposiB HenoBary 40 CyaaiB Ta cyay 3okpema. PO3noBCIOoKEHICTb
03HA4YeHOro HeraTUBHOTO ABMLLA OOYMOBHE HEMOXITMBICTb BUKOHAHHS CYZJOBOIO BNaAo CBOIX PYHKLIN Y
noBHomy o6cs3i. Agxe B pe3ynbTaTi BUMHEHHS AisiHb, WO NOCHAraloTb Ha aBTOpPUTET CyA0BOI BNaau, PakTuiHO
HiBENIOETHCA NPMHLUMN BCEBIYHOrO, MOBHOMO Ta 06’EKTUBHOMO po3rnsgy cnpasu Oyab-akoi kaTteropii. Y
3aranbHOMY MiACYMKY NOLUMPEHHS NPOSIBY HEMOBAru 40 cyay, YHUKHEHHS! BUHHUMK ocobamu iopuanyHoi
BiANOBIAANbHOCTI 32 YNHEHHSI TAKOro NPaBOMOPYLUEHHS, BiACYTHICTb 3abe3neyeHHst NpuMiLLeHb CyaiB
HaneXHO OXOPOHOI MPU3BOAMTL 4O HEBMKOHAHHS YKPAiHCHKOK AepXXaBok CBOIX 3060B’s3aHb LWOA0
3abe3neyeHHs NpaBa Ha cnpaBeannBun cya, nepegbdadeHoro cT.6 KoHBEHLUi Npo 3axmcT NpaB NMIoaNHM i
OCHOBOMOJOXHUX cBOOOA.

MaTtepian 15

. Peanisauia npaB Ta npouecyarnbHUX rapaHTii y4acHWKIB CyZI0BOro NpoLiecy nig yac posrnsgy crnpasu npo
agMiHicTpaTMBHE npaBonopyLleHHs, nepeabayeHoro cT.185-3 KnAll, noBrHHa 34iNCHIOBATUCH TAKUM YMHOM,
LWoO Le He nepeLLKoaXano po3rnsay cnpasu y BCTaHOBNEHi €T.277 KnAll ctpoku. Pa3om i3 TuM, y nuTaHHi
[OTPMMaHHS npaB Ta NpouecyanbHUX rapaHTili y4acHUKIB CyZI0BOro NpoLecy Cif nepeayciM HeyxmrnbHO
[OTpMMyBaTUCh NPELIeAEHTHOI NPaKTUKkM EBPONENCLKOro cyay 3 Npae NoANHU, BUCIIOBEHOT Y YMCETTbHUX
piweHHsax Cyay (cnpaeu «O3Tiopk NpoTy HimewunHny», «EHrens Ta iHWi npoty HigepnaHaisy, «'ypenka npoTtu
YKpaiHny Ta iHLWi), 3rifHO 3 SKOK crnpaBu Npo agMiHICTPaTMBHI MPaBONOPYLLEHHS, NPY HAABHOCTI NEBHNX
YMOB, NMOBUWHHI pO3rnsgaTvch 3a NpoLeayporo Ta 3 AOTPUMaHHAM NpoLecyanbHNX rapaHTin nepegbavyeHnx
HaLioHanbHMM 3aKOHOAABCTBOM Af1st KpUMiHAMbHMX NPOBaKEHb.

. OTxe, y BMNaAKy BigcyTHOCTI BignosigHoi Hopmu KnATll, sika peryntoe npouenypy BUPILLEHHS TUX YK IHLIKX
npouecyanbHMX NUTaHb, L0 BUHUKAKOTL Nig Yac po3rnsgy cnpasum (3okpema, LWoao npouenypw Bigsoay
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(camoBigBoay), 4O BHECEHHSA 3MiH 40 YMHHOIO 3aKOHOAaBCTBa CyA (CyAas), BpaxoByoun 3acaam
CyOo4MHCTBA, nepenbaveHi KoHCTUTyuieto, Ta MibkHapO4Hi CTaH4apTy Cy404MHCTBA MOXeE 3aCTOCOBYBaTU
YMHHI NpoLiecyanbHi HOPMU KpUMIHaNBHOMO NPOLLECyanbHOro 3aKkOHO4ABCTBA 3@ aHarori€eto.

PiweHHs KoHcTuTyuwinHoro Cyay YkpaiHu Big 26 TpaBHA 2015 poky Ne
5-pn/2015

. [ns 3ab6e3neyeHHs 4OTpUMaHHSI NpaB 0cobu, Ky NpUTAratTb 40 aAMiHICTpaTUBHOI BiANoBiAanbHOCTI,
iHAmBigyanisauii i BignosiganbHOCTI Ta peanisauii Bumor ctatTi 245 Kogekcy YkpaiHu npo agmiHicTpaTuBHI
npasonopyLweHHs (gani — KYnAl) ,wono cBoevacHoro, BcebiYHOro, MoBHOIO i 06’€KTUBHOTO 3'ICYBaHHS
o6CcTaByMH cnpaBu, BMPILLEHHS ii Y BiANOBIAHOCTI 3 3aKOHOM YNOBHOBaXeHWI opraH (nocagoBa ocoba) npu
po3rnsagi cnpasuy Npo agMiHICTpaTMBHE NPaBOMNOpYLUEHHS 3000B’A3aHUN 3’'acyBaTu: Yn 6yro BYNHEHO
agMiHiCTpaTMBHE NPaBOMNOPYLUEHHS, YN BUHHA Lisi ocoba B MOro BUMHEHHI, Y/ Miansrae BoHa agMiHiCTpaTUBHIl
BiANOBIAaNbHOCTI, UM € 06CTaBMHM, L0 NOM SKLIYOTb | OOTSKYHOTh BiANOBIAANbHICTb, @ TAKOX iHLLI
06CTaBMHMU, L0 MalOTb 3HAYEHHS AN NPaBUbHOIO BUpIiLLEHHS cnpaBu. MNpun HaknageHHi CTArHeHHs
HeobXifHO BpaxoByBaTh XapakTep BYUMHEHOrO NPaBOMNOPYLLEHHS, 0COBY MOPYLUHMKA, CTYMiHb KOrO BUHM,
MaNHOBUI CTaH, 06CTaBMHM, L0 NOM SKLIYOTb | OOTSXKYHOTh BignoBiAanbHICTL".

PiweHHs KoHcTuTyuinHoro Cyay YkpaiHu Big 15 yepBHA 2022 poky Ne
4-p(Il)/2022

. AHani3 Hopm KYnATT, Wwo peryntoloTb BiGHOCKMHN 3 MPUTATHEHHS 0COBU A0 aaMiHICTpaTUBHOI
BiANOBIAaNbHOCTI, CBIAYMTb NPO Te, L0 3aranoM Li HOpMU MaloTb PO3BUBATU, KOHKPETU3YBaTK Ta
petanizyBaTtu npuHumnm OcHoBHOro 3akoHy YKpaiHu, 3okpema npuHumn iHavBiAyanisauil opuanyHoi
BiQMNOBIAanNbHOCTI, BU3HAYEHMIN YacTMHO Apyroto ctatTi 61 KoHcTuTyuii Ykpainn®; ,B 3akoHogaB4oMy
BHOPMYBaHHIi BiIHOCVH i3 NPUTArHEHHS1 0COOU 40 aAMiHICTpaTMBHOI @00 KpMMiHamNbHOI BiANOBIAaNbHOCTI
060B’A3KOBO Ma€e OyTW JOTPMMaHUN KOHCTUTYLINHWUIA NPUHLMN iHAUBIAyani3auii o pUAMYHOI BigNOBiAanbHOCTI®;
NpVHUMN iHaMBIAYyani3auii opMAMYHOI BiANOBIAANbLHOCTI y Npoueaypi NPUTArHEHHS 0cobu 00
agMiHiCTpaTMBHOI BiANOBIAANbHOCTI ,Ma€e BUSBNATUCh HE NMLIE B NPUTSArHEHHI 40 BianoBiganbHOCTi ocobu,
BMHHOI Y BUMHEHHI NPaBOMOPYLLEHHS, @ 'y NPU3HAYeHHI i BUAY Ta po3Mipy NokapaHHs 3 060B’A3K0BUM
ypaxyBaHHAM XapakTepy BYMHEHOro NPOTUNPABHOIO AisiHHSA, hOpPMU BMHUN, XapakTEPUCTUKN L€ ocobn,
MO>ITMBOCTI BifLLKOAYBAHHS 3anOA4isHOI LWKOAW, HAgBHOCTI 06CTaBUH, L0 NOM AKLIYOTb 200 006TSXYOTb
BignoBiganbHICTL".

PiweHHsa KoHcTuTyuinHoro Cyay YkpaiHu (cnpaBa Nnpo agMiHiCTpaTUBHY
BianoBiganbHiCTb y cepi 3ab6e3nevyeHHA 6e3nekn AOPOXKHLOro pyxy) Bia 22
rpyaHsa 2010 poky Ne 23-pn/2010

. AamiHicTpaTvBHa BiANoBiAaNbHICTL B YKpaiHi Ta npoueaypa NpUTArHeHHS A0 aAMiHICTPaTUBHOI
BiQNOBIAaNbHOCTI FPYHTYOTLCA Ha KOHCTUTYLLIMHUX NPUHLMNAX Ta NPaBoBMX NPEe3yMnuiaX, SKki 3yMOBMEHi
BMU3HAHHAM i A€o NpMHUMIY BEpXOBEHCTBA Npasa B YKpaiHi. CnpaBa npo agMiHiCTpaTMBHE NpaBonopyLUEHHS
pO3rnagaeTbCca B MPUCYTHOCTI 0COOU, Sika MPUTAraeTbCca 40 aAMiHICTPaTMBHOI BiAMNOBIAANbHOCTI; Mig Yac
BiJCYTHOCTI Ljiei 0cobu cnpaBy Moxe OyTu po3rmsiHyTO NyLle y BUNaakax, Konv € AaHi Npo cBoeYacHe ii
CMOBILLIEHHA NMPO MiCLe | Yac po3rnsay Cnpaeu i AKLO Bif HET He HaAINALLIO KIOMNOTaHHS NpO BigKNageHHs
po3rnsgy crpasu.

PiweHHsa KoHcTuTyuwinHoro Cyay YkpaiHu Big 30 TpaBHA 2001 poky Ne
7-pn/2001 (cnpaBa npo BianoBiganbHICTbL PUANYHUX OCIO)

. Y 4ncneHHnX 3akOHOA4ABYMX aKTax, siki BCTAHOBMIOKTb BiAMOBIAANBHICTb MNANPUEMCTB 3a NOPYLUEHHSA
3aKoHOLaBCTBA Yy NybniyHMX cdpepax, y TOMy YMChi BarOTHOro Ta NogaTKOBOro, He AaETbCA MPAMOI BKa3iBKn
Ha 11 BUA 4 XxapakTep npaBonopyLUeHb, a NAeTbcst Npo "diHaHCOoBI caHKuii", "WwTpadwn", "3axoan Bnnusy",
"3axoau BNAMBY Ta caHKuii" Towo. binblie Toro, Npy BCTAHOBIEHHI Yy LMX 3aKOHOA4ABYMX aKTax
BiAMOBIAanNbLHOCTI rpomMaasiH i nocagoBmx Ocib 3a NPaBONOPYLLUEHHS Y 3a3HayYeHux cpepax NpsiMo BKa3yeTbCs
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Ha il agMiHiCTpaTMBHMIA XapakTep Ta NopsaoK NPUTSTHEHHS A0 BiANoBiganbHOCTI caMe Takux ocib 3rigHo 3
Hopmamu KYnATl.

[MonoxeHHst yacTvHu nepLuoi ctaTTti 38 Kogekcy YkpaiHv Nnpo agMiHiCTpaTMBHI NPaBOMOPYLUEHHS, 3rifHO 3
SKUM aaMiHICTpaTUBHE CTSATHEHHS MOXe OyTV HaknaZeHo He Mi3Hill K Yepes ABa Micsli 3 OHS BUMHEHHS
NpaBoMoOpYyLUEHHS, a NPy TPUBaKOYOMY MPaBONOPYLUEHHI — ABa MICSLi 3 HA MOro BUABMEHHS, Cig po3yMiTn
Tak, LWo nepenbayeHi Lieto CTaTTero CTPOKM He 3aCTOCOBYHOTLCS Y BUMAAKaX NPUTATHEHHS tOpUANYHMX OCib o
BiQMNOBIAaNbHOCTI 32 NOPYLUEHHS BanOTHOrO Yy No4aTKOBOro 3aKkOHOAaBCTBa.

YxBana BepxoBHoro Cyay npo BiaMOBY Y BiaKpUTTI KacauilHoro
npoBamkeHHs 17 ciuHa 2023 poky cnpaBa N2160/26391/21

3 maTepianiB KacaUiiHOI ckapru, a TakoxX 3i 3MiCTy pillleHb CyAiB NonepeaHix iHCTaHUin BbavaeTbes, Wo aaHa
cnpasa po3rnsHyTa cyaamu B nopsgky, nepeabadeHomy KYnATl.

BignosigHo Ao nyHkTy 8 YacTuHK nepLuoi ctatTi 129 KoHCTuTyuiT YKpaiHm npaBo Ha KacauiiHe OCKapXXeHHS
CYA0BOrO pilleHHs 3abe3neyvyeTbecs y BUNagkax, BU3Ha4eHUX 3aKOHOM.

HaBegeHM KOHCTUTYLIMHMM NONOXEHHAM KopecnoHayTb Hopmu cTaTtTi 13 KAC Ykpainu.

[MyHkTOM 5 YacTnHu nepoi ctatTi 4 Kogekcy aaMiHiCTpaTVBHOrO CyA0MMHCTBA YKpaiHM NOHATTS
"agMiHiCTpaTUBHE CYAOYMHCTBO" BU3HAYEHO K OiANbHICTb agMiHICTPaTUBHUX CyAiB LWOA0 po3rnsagy i
BUPILLEHHS aaMiHICTpaTUBHUX CnpaB Yy NopsiaKy, BCTaHoBNeHoMy LM Kogekcom.

B cuny yacTtuHm nepwoi ctaTTi 19 yboro x Kogekcy, topucamnkuisa agMiHicTpaTUBHUX CyAiB NMOLUMPIOETLCS Ha
cnpasu y nybniyHo-npaBoBKX crnopax.

Pa3som i3 umm, 3a npunucamm nyHkTy 3 yactuHu gpyroi ctatti 19 KAC YkpaiHu topucavkuis agmiHicTpaTMBHUX
Cy[iB He NOLUMPIOETLCA Ha CpaBu NPO HaKNaAeHHA afMiHICTPaTMBHUX CTATHEHb, KPiM BUNALKIB, BU3HAYEHMWX
umm Kopgekcom.

YxBana BepxoBHoro Cyay npo BiAMOBY Yy BiAKPUTTi KacauinHoOro
npoBamxeHHA 17 civyHa 2023 poky cnpaBa Ne160/26391/21

3a Takoro nNpaBOBOro peryrtoBaHHsA Ta 06CTaBMH CnpaBu NOCTaHOBa TpPeTboro anensuiiHoro
agMmiHicTpatmeHoro cyay Big 30 nuctonaga 2022 poky He nianaraloTb KacauinHOMy neperngay 3a npasunamu
afMiHICTPaTMBHOIO CyLOYMHCTBA.

Kpim Toro, BignoBigHo Ao YactuHu nepoi ctaTTti 286 KAC YkpaiHn agmiHicTpaTuBHa cnpasa 3 npueBogy
pilieHb, A Y 6e3aisnbHOCTI cyb eKTiB BMagHMX NOBHOBAaXEHb Y cripaBax Npo NPUTATHEHHS A0
afMiHICTpaTMBHOI BiANOBIAANbHOCTI BUPILLYETLCS MiCLLEBUMM 3araribHUMU Cyaamn K aAMiHiCTpaTUBHUMMN
cydamu.

YacTtuHa TpeTtsa ctaTTi 272 KAC YkpaiHm BCTaHOBMIOE, LLO CYAOBI pilleHHNA cyay anensauiHol iHCTaHUii 3a
Hacnigkamun anensuinHoro nepernsagy cnpas, BU3HAYeHuX ctattamm 273-277, 282-286 uporo Kogekcy,
HabypatoTb 3aKOHHOI CMM 3 MOMEHTY MPOTOSIOLLEHHS | HE MOXYTb BYT OCKapKeHi.

Kpim Toro, 3rigHo 3i ctatTeto 221, 4acTMHOW Apyroto cTaTTi 287, YacTMHaMu TPETbO, AECATO cTaTTi 294
KYRAI cyaai panoHHUX, panoHHUX Y MIiCTi, MiCbKMX Y1 MiCbKPanNoHHUX CyaiB po3rnsagatTb cnpasu rnpo
agMiHicTpaTUBHI NpaBonopyLLeHHs, nepeabayeHi, 3okpema, ctatteto 124 uboro Kogekcy. NoctaHoBa cyny
MpO HakNaAeHHs aaMiHICTPaTMBHOIO CTArHEHHA Moxe ByTn ockapxeHa B NOPSAKY, BUSHAYEHOMY LM
Kopekcom. AnensuinHa ckapra nogaeTbCs 40 BiAMNOBIAHOMO anensauiniHoro cyay Yyepes MiCLeBun cya, SK1n
BMHiC MocTaHoBy. [locTaHoBa anensiLiiHoro cyay Habupae 3akOHHOT CUIN HEramHo Nicnst i BUHECEHHS, €
OCTaTO4YHOI M OCKapXXEHHIO He Mmignsrae.

NoctaHoBa BepxoBHoro Cyay Bia 23 yepBHA 2023 pokKy y cnpaBi Ne
300/377/22
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. Y npoBagxeHHi BepxosHoro Cyny nepebysana agmiHicTpaTtuBHa cnpasa 3a No30BoM (hi3nyHoi
ocobu-nignpuemMus no YnpasninHa Oepxnpadi. CyTb CnipHUX NpaBOBIAHOCUH Y Uil CNpasi nongrana y Tomy,
wo POl 6yno NpUTArHYTO A0 BiANOBIAANBHOCTI 32 NOPYLUEHHS BUMOT YacTUHM TpeTboi cTaTtTi 24 K3nll
YKpaiHu, a came — pakTU4HUIA JOMNYyCK NpauiBHUKIB 40 poboTn 6e3 HanexHoro oopMIeHHs TPyA0BUX
BiAHOCVH.

. BepxoBHui Cya noroamecst i3 cyaom anensuiiHoil iHCTaHLii, IKMIA ckacyBaB pilLeHHsI cydy NepLuoi iHCTaHuil Ta
3apgoBonibHUB nosos PO,

. Cyn BpaxyBas, Lo BigNoBigHO Ao ab3auis apyroro Ta TpeTboro YactnHu apyroi ctatTi 265 K3nll Ykpainm
HOPUANYHI Ta Gi3n4YHi 0cobu - NignpueMLi, siki BAKOPUCTOBYIOTb HaiMaHy npadio, HeCyTb BiAMNOBiAANbHICTb y
BUMMSAAI WTpady B pasi, 30KpemMa BYMHEHHS MOpyLUeHHS, nepeabadeHoro ab3auom gpyrMM Liei YacTuHum,
NOBTOPHO MPOTArOM [IBOX POKIB 3 AHS BUSIBNIEHHS MOPYLUEHHS - Y TPUALSTUKPATHOMY PO3Mipi MiHiMarnbHOI
3apobiTHOI NNaTun, BCTaHOBIEHOT 3aKOHOM Ha MOMEHT BUSIBMIEHHS MOPYLLUEHHS, 3@ KOXXHOro npawiBHUKA,
CTOCOBHO SIKOTO CKOEHO MOPYLUEHHS.

. Ockinbkn cynom padiwe 6yno nputardyto @Ol go BignoBiganbHOCTI 3a NOPYLLEHHS 3 KBanidikaLieto aiv 3a
yacTuHot TpeTboto ctaTTi 41 KYNAT, a He 3a ab3auom gpyrm YactuHu apyroi ctatTti 265 K3nll Ykpainu, To
nigctaeu Ansa keanidikauii gpyroro nopyweHHs ®Or1 3a ab3auom 3 yacTnHu gpyroi ctaTTti 265 K3nll Ykpainn
3a 03HaKO NMOBTOPIOBAHOCTI Bynu BiACYTHI.

NoctaHoBa BepxoBHoro Cyay Bia 23 yepBHA 2023 pokKy y cnpaBi Ne
300/377/22

. Y uin cnpasi BepxosHui Cyg cdhopmMyntoBaB HacTynHWUI NPaBOBUIA BUCHOBOK: 3aCTOCYBaHHA 0
npaBonopyLUHMKa CaHKLii, nepenbaveHoi absauom TpeTim YyacTuHu gpyroi ctatTi 265 K3nll Ykpainn,
MOXIIMBE f1LLE 3@ CYKYMHOCTi TaKMX YMOB:

o 1) npaBonopyLueHHs poboToaaBus nonsdrae y hakTMyHOMy A0OMNycKy npaLliBHMKa Ao poboTn 6e3 odopMieHHs
TPYOOBOroO JOrOBOPY (KOHTPakTy), 0hOpMIIEHHS NpaLiBHMKa Ha HEMOBHWUI POOOYMI Yac y pasi (PakTUYHOro
BMKOHaHHSA pob0TH NOBHWIA poboymin Yac Ta BunnaTy 3apobiTHOT nnaTu (BuHaropoan) 6e3 HapaxyBaHHS Ta
cnnaTv EAUHOrO BHECKY Ha 3aranbHO000B A3KOBE AepKaBHe collianbHe CTpaxyBaHHs Ta NoAaTKiB;

. 2) 3a Take NpaBoOMoOpYLLUEHHA Ha poboToaaBsLs 6yno HaknageHo Wwrpad y 4ECATUKPATHOMY PO3MIpi
MiHiManeHoi 3apobiTHOI NnaTh, a 4o PUANYHKX OCib Ta di3nYHUX OCib - NiANPUEMLIB, SIKi BUKOPUCTOBYIOTb
HarMaHy npauto Ta € nnaTHUKaM1 eUHOrO NoAaTKy NepLUOl - TPeTbOi rpyrn, 3aCTOCOBaHO Nonepe;KeHHs;

. 3) po6oToaaBLEM BUMHEHE NOPYLLEHHS, NepeadadeHe ab3aLom ApyriM Liel YaCTUHK, MOBTOPHO NMPOTArOM
[BOX POKIB 3 IHS BUSIBINIEHHSI NEPLLOro NMOPYLLEHHS;

. 4) NOBTOPIOBAHICTIO BBAXXAETLCSI CUTYaLlis, 3a SKoi poboToAaBLUs BnepLue b6yno NpUTArHyTo 4o
BiQMNOBIAaNbHOCTI TiINbKU 32 NPaBOMNOPYLUEHHS, BKadaHe B ab3aLi Apyromy YacTuHu apyroi ctaTTti 265 K3nll
YkpaiHu, a He B iHWnx HopMax K3nl Ykpainu, KYRAI um iHWMX HOpMaTUBHO-NPaBOBMX aKTax.

NoctaHoBu BepxoBHoro Cyay BiA 22 kBiTHA 2019 poKy y cnpasi
Ne806/2143/18 Ta Bia 29 ciuHAa 2021 poky y cnpaBi Ne814/1944/17

. ®isnyHa ocoba-nignpremeLb 3BepHynacs 4o cyay 3 No3oBoM A0 YnpasniHHa Oepxnpadi y Mukonaiscbkin
obnacTi npo ckacyBaHHs noctaHoBw Big 11 BepecHsa 2017 poky Ne55KT1, akoto Ha no3vBaya HaknageHo
wrpad.

. [Mo3uBay HaronoLwuye, Wwo BianoBigHo o ctatTi 61 KoHcTuTyuil YkpaiHu HixTo He moxe OyTu ABidi

NPUTArHEHWIA [0 IOPUAMYHOI BiANOBiAanbHOCTI OAHOro BUAY 3a OAHE i Te came NPaBoNopYyLLEHHS.

. CratTeto 265 K3nll YkpaiHu, B peaakLii Ha MOMEHT BUHMKHEHHS! CMiPHMUX NPaBOBIAHOCUH, BCTAHOBIEHO
BiQNOBIAanNbHICTb Y pasi HeAOTPUMaHHS MiHIMaNbHUX AepXXaBHUX rapaHTin B onnarti npaui y dopmi wrpady B
OeCsATUKPaTHOMY PO3Mipi MiHIManbHOT 3apoBiTHOI NNaTn, BCTAHOBIEHOT 3aKOHOM Ha MOMEHT BUSIBMEHHS
NOPYLUEHHS, 32 KOXXHOIO NpaviBHMKA, LLIOAO AKOr0 CKOEHO MOPYLUEHHS.
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. 3a 3MicToM YacTuH TpeTboi, YeTBepToi cTaTTi 265 K3nl Ykpainu wrpadu, HaknageHHs sikux nepeabdadeHo
YaCTMHOI OPYroto Li€i CcTaTTi, € PiIHAHCOBMMM CaHKLUiAMM | HE HanexaTtb 40 aAMiHICTPaTMBHO-rOCNO4apPChKMX
CaHKLiN, BU3Ha4YeHMX rnaBoto 27 focnogapcbkoro Kogekcy YkpaiHu.

. BopgHouac, BignoBiganbHiCTb 3a NOPYLUEHHS BCTAHOBMEHNX TEPMIHIB BUNNaTn 3apobiTHOI nnaTtun Ta BunnaTu ii
He B NOBHOMY 06cA3i nepeabayeHo Takox Kogekcom YkpaiHu npo agMiHiCTpaTUBHI NpaBOMOpYLUEHHS.

NoctaHoBu BepxoBHoro Cyay BiA 22 kBiTHA 2019 pokKy y cnpasi
Ne806/2143/18 Ta Bia 29 ciuHAa 2021 poky y cnpaBi Ne814/1944/17

. BignosigHo go yactuHm nepwoi ctaTti 41 KYNATT nopyLueHHs BCTaHOBEHMX TEPMIHIB BUNaTK NEHCIN,
CTUNeHAin, 3apobiTHOI NnaTy, BunnaTa ix He B MOBHOMY 00CA3i, ..., @ TAKOX iHLi NOPYLUEHHS BUMOT
3aKOHO4ABCTBA MPO MNpaLto - TArHYTb 3a COO0K HaknageHHs Wrpady Ha NocagoBux ocib NignpuemMcTs,
yCTaHOB i opraHisadin He3anexHo Big hopMu BflacHOCTI Ta rpoMagsiH - cyb’ eKTiB MiANPUEMHULBKOT BisinbHOCTI
Bif TPMALUSTM 4O CTa HEeONnoAaTKoBYBaHMX MiHIMYMiB JOXOAIB rpOMagsH.

. Omxe, YacTuHot Apyroto ctatTi 265 K3nl Ykpainu i yactuHoto nepuwoto ctatTi 41 KYnAl nepenbayeHo
BiANOBiAanbHICTb Ana i3nYHMX OCib - NigNPUEMLIB, SIKi BUKOPUCTOBYHOTb HaMaHy npauto, y BUrnsai wrpady,
3a NOpYLUEHHS BCTaHOBMNEHUX TEPMIHIB BUNNaTtu 3apobiTHOI NnaTtu Ta BunnaTu ii He B MOBHOMY 00CA3i.

o LLitpad 3a yactuHoto apyroto ctatTi 265 K3nll Ykpaiiu € dhiHaHCOBOK CaHKUiE, sika HaKnagaeTbCca
MOCTaHOBOIO YMOBHOBaXeHOI NocagoBoi ocobu [epxnpadi, Wwo Moxe 6yTn ockapeHa B CyA0BOMY NOPSIAKY,
a wTtpad 3a yactuHoto nepluoto ctatTi 41 KYnAll € agmiHicTpaTMBHOO BiAMNOBIAAMNBHICTIO | HAKNA4AeTbCSA
3riAHO i3 pilleHHAM CyAy 3a pesynbTataMmy po3rnsaay cnpasy Npo aaMiHICTpaTUBHE NPaBONoOpPYLUEHHS.

. Knto4yoBoto BiAMIHHICTIO LMX ABOX cTaTel € cy6 eKTHUI cKknag npaBonopyLUeHHs. 3aBAsKM LbOMY OAHOYACHO
[0 BiANoBiganbHOCTI MOXe ByTu NpUTArHEeHO puanYHy ocoby sik poboTtoaaBus (3a ctatTeto 265 K3nfll
YkpaiHun) Ta nocagoBy ocoby uiei topuanyHoi ocobu (3a ctatTeto 41 KYnATll) 3a nopyLUleHHSA BCTAHOBIEHNX
TepMiHiB BUNNaTtu 3apobiTHOI Nnatu Ta BunnaTta ii He B NOBHOMY 06C3i.

. OpHak, y pasi NpUTArHeHHs 4o BignosigansHOCTI GisnyHOT 0cobu-nianpueMLst Ha niacTasi ab3auy apyroro
YacTuHu gpyroi ctatTi 265 K3nl Ykpainu i yactnHu nepwoi ctatTi 41 KYnATT, noBHicTio 36iratotbes cyd ekt
BiANOBIAANbLHOCTI | BUA NOPYLUEHHS (MOPYLLEHHS BCTAHOBIEHMX TEPMIHIB BUMMaTh 3apobiTHOI nnatu Ta
BunnaTa ii He B NOBHOMY 06CA3i).

NMoctaHoBu BepxoBHoro Cyay BiA 22 kBiTHA 2019 pokKy y cnpasi
Ne806/2143/18 Ta Bia 29 ciuHAa 2021 poky y cnpaBi Ne814/1944/17

. B ymMoBax ogHOYaCHOro 3aCTOCyBaHHs CaHKLin 4o ¢isnyHoi ocobu - nignpyemus 3a ctatteto 265 K3nll
YkpaiHu Ta yactuHoto nepuoto ctatTti 41 KYRATT, o4eBMaHMM € NofBiiHe 3aCTOCYBaHHS OO0 OOHIET i TiET XK
0cob6u ABOX WTpadHMX kKapanbHUx 3axogis. Lle € He nuwe HenponopLUinHUM Ta HagMiIPpHUM OBTSKEHHAM
LLloA0 Takoi ocobn, ane N cTaBuTb Y HEPIBHE NPaBOBE CTAHOBULLIE NMPY BYMHEHHI aHanoriYHoro
NpaBoMOPYLUEHHS Y QiANbHOCTI FOPUANYHOT 0cObM Ta i3ndHOT ocobu-nigNnpueMUS He Ha KOPUCTb OCTaHHBLOTO.

. PosmexyBaHHs cTaTycy isnyHoi ocobu Ta disnyHoi ocobu - NignpuemMus He 3yMOBIIHOE MOXIMBOCTEN
BigXxoay Bif LMX BUCHOBKIB, OCKilbkM B 06MBOX BUNaZAKax kapanbHa MeTa BiaAnoBiganbHOCTI peanisyeTbcs
Lofl0 eaMHOro cy6 ekTa npaea - isnyHOi 0cobu, ka 3 METOH 3aKOHHOTO 3AiINCHEHHS FOCMOA4APCHLKOT
JiSiNbHOCTI OTPUMYE [0AATKOBUIA NpaBoBui ctaTyc. OcKinbky NpaBoBuMiA cTaTyc nignpuemusi disnyHa ocoba 3
MOBHOIO LIMBINBHOMO Aie34aTHICTio HabyBae B NnopsaaKy pearisalii CBoro npasa Ha 34iNMCHEHHS
NigNPUEMHNLIBKOI AiiNbHOCTI, Sika He 3ab0poHeHa 3aKOHOM (3rigHO 3 YacTUHOK nepLuoto cTaTTi 42 KoHcTutyuii
YKpainu Ta YactuHoto nepuioto ctatTi 50 LimsinbHoOro kogekcy YkpaiHu, 4acTMHOW nepLuoko ctatTi 128
["ocnopgapcbkoro kogekcy YkpaiHu).

o Omxe, isnyHa ocoba - nignpuemeLb, sika BUKOPUCTOBYE HaMaHy npawto, He Moxe 6yTn ogHoYacHO
NpuUTArHyTa 4O BiAMNOBIAaNbHOCTI 3@ YaCTUHO Apyroto cTaTTi 265 Kogekcy 3akoHiB nNpo npauto YkpaiHm Ta
yacTuHo nepLuoto ctatTi 41 Kogekcy YkpaiHv npo agMiHiCTpaTMBHE NPaBoONOpPYLUEHHS B YaCTWHI NMOPYLUEHHS
BCTaHOBIEHMX TEPMIHIB BUNnaTy 3apobiTHOI NnaTtu Ta Bunnara ii He B MOBHOMY 00CA3i.
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NoctaHoBa BepxoBHoro Cyay Bia 8 BepecHa 2023 poky y cnpaBi Ne
640/21223/20

o BepxoBHun Cya po3rnsaHyB KacaLiviHy ckapry FonoBHoro ynpaeniHHA [NeHcinHoro oHay YkpaiHu Ha yxsany
cyay nepLuoi iHCTaHLji Ta NOCTaHOBY anensiLiiHoro aAMiHiCTpaTMBHOIO Cyay, SKumu BudHaHo Y MNoY Takum,
LLIO He Nogano 3BiT NPO BMKOHAHHSA PILLEHHS Cyay Y Uil cnpasi 6e3 noBaXXHUX NPUYKUH Ta He NigTBepanno
BMKOHaHHS PiLLeHHs cyay y MOBHOMY 06CA3i, a TakoX HaknageHo Ha HavanbHuka Y MY wrpad y poamipi 50
000 rpuBeHb.

. Mepernagatoun Ui pilleHHs y kacauinHoMmy nopsagky, BepxosHui Cyg yacTkoBo noroguscs 3 4OBOAaMM
CKapXXHVKa Ta cKkacyBaB OCKapXXyBaHi Cy[0Bi PilLIEHHS Y YaCTWHI, L0 CTOCYETLCA HaKNageHHs wrpady Ha
kepiBHuka Y MY, B iHWIiA YaCTWHI 3anuLLIMB Cya0Bi pilleHHs1 6e3 3MiH.

. BepxoBHui Cya 3a3Haumg, wo ctaTtteto 382 KAC YkpaiHu YiTKO pernameHToBaHO NOpsaoK po3rnsay cyaamm
NUTaHHS NPO HaKNaaeHHs WTpady Ha KepiBHMKA CyD ekTa BNagHMX NOBHOBaXEHb, BiAMOBIAanbHOro 3a
BUKOHAHHS PilLEHHS.

. Tak, BignoBigHo 0o YacTuHM YyeTBepToi cTaTTi 382 KAC YKpaiHn nuTaHHS Npo HaknageHHsa wrpady
BMPILLYETLCA 3@ KNOMoTaHHAM no3mBaya abo 3a iHiliaTuBow Cyaai y Cya4oBOMY 3acifaHHi 3 NOBIAOMITEHHAM
cTopiH. HenpnbyTTa y cyaoBe 3acigaHHsa CTOpIH, SKi 6ynn HaneXHUM YMHOM MOBIAOMIIEHI, HE NepeLLKoaXKae
po3rnany Lboro nNuTaHHS.

. BogHovac, y maTepianax cnpasu BifCyTHI JoKasu TOro, WO CyA NepLlol iHCTaHLii NpuiMaB pilLEHHS NPo
NPU3HaYeHHs CnpaBu NPo HaknageHHs wrpady Ha HadanbHuka MY MY o posrngay y cyaoBOMy 3acifaHHi i3
MOBIAOMIIEHHAM CTOPIH abo BCi CTOPOHM NodaBany A0 CYAY KMOMOTaHHSA NPO Po3rnss BKa3aHOro nuTaHHsA 6es
iX yyacri.

NoctaHoBa BepxoBHoro Cyay Bia 8 BepecHs 2023 poky y cnpasi Ne
640/21223/20

. PosrnaHyBLIM NUTaHHSA NPO HaknageHHs WTpady Ha HadanbHuka Y MY y nucbmoBomMy nopsiaky 6es
MOBIJOMIIEHHSI CTOPIH, Cy4 MOPYLUMB iMNepaTBHI BUMOTN YacTuHM YeTBepToi cTaTTi 382 KAC Ykpainu Ta
no3basuB HavanbHuka 'Y MNAOY npaea nogaTh yCHi Ta NMCbMOBI MOSICHEHHS LLOA0 HAsBHOCTI NiacTas
HaknageHHs Wwrpady, a TakoX BignoBigHI Aoka3n, ski Mornu OyTy BpaxoBaHi Bka3aHUM CyaOM Mig yac
BUPILLEHHS MUTaHHS NPO HaSABHICTb MiACTaB ANA HaknageHHs Wwrpady Ha KepiBHMKa cy6 ekTa BNagHuX
noBHoBaxeHb. Cya anensuinHoi iHcTaHuii, nepernagatyn yxsany OKpy)XHOro aiMiHiCTpaTUBHOIO cyay, He
3BEPHYB yBary Ha BkasaHi MOpyLUEHHS Cyay NepLlioi iHCTaHuil.

. BepxoBHuii Cya Takox 3BepHYB yBary Ha HeoOXiaHICTb BpaxyBaHHS Y Ui cnpasi HanpauboBaHux ECIJ]
KpUTEpIiB HAABHOCTI 3BMHYBa4Y€Hb KPMMIHaNbHOro Xapakrepy, LWMPOKO BiAOMUX SK «KpuTepil EHrensa»
(piweHHs €ECINI y cnpasi «Engel and others v. Netherlands», 3asisa Ne 5100/71), aki nepeabadatotb
HeoOXigHICTb BpaxyBaHHSA cygamu: KBanidikaLii mpaBonopyLUeHHst 3rifHO 3 HauiOHaNbHUM 3aKOHO4aBCTBOM,
XapaKkTepy nNpaBOMNoOpYyLUEHHS Ta CYBOPOCTi MOKapaHHs, SKOMy 06BMHYyBaveHWU pu3nkye Byt niggaHun.

NoctaHoBa BepxoBHoro Cyay Bia 8 BepecHs 2023 poky y cnpasi Ne
640/21223/20

. Ak 3a3HaveHo y PiweHHi KoHctutyuinHoro Cyay Ykpainum y pieHHi Big 8 kBiTHst 2015 poky Ne 3-pn/2015,
3rigHO 3 nonoxeHHsmu ctaTTi 2 [NpoTokony Ne 7 go KoHBeHLii KoXeH, KOro ¢y BU3HaB BUHHVM Y BUMHEHHI
KPVMMiHanbHOro NpaBonoOpYyLUEHHSA, Ma€e NPaBo Ha Nepernga CyaoM BULOIT iHCTaHLiT hakTy BU3HAHHS MOro
BMHHMM ab0 BMHECEHOrO MOMY BUPOKY (MYHKT 1); BUHATKM 3 LibOro NpaBa MOXYThb MOLUMPIOBATUCS Ha
NpaBoMOpPYLUEHHS, BU3HAYEHI 3aKOHOM SIK HE3HAYHI (MYHKT 2).

. €CTIMN y cBOiX pilleHHsX BKa3as, WO TepMiH "KpuMiHanbHe npaBonopyLUEeHHS", WO MICTUTbLCS Y CTaTTi 2
MpoTokony Ne 7 4o KoHBeHUii, Mae aBTOHOMHE 3HaYeHHS | OXONII0E CYyBOPi 3a CBOIMUW Hacnigkamun Buau
aAMIHICTPATUBHUX CTArHEHb, 0 AKX HanexaTb aAMiHICTpaTUBHUIM apeLuT Ta 3Ha4Hi agMiHICTpaTUBHI
wrpadu.
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3 ornsigy Ha 3a3HaveHi kpuTepii, a TakoX BMA Ta CyBOPICTb NOKapaHHS CTOCOBHO (Di3NYHOI 0CcOOM KepiBHUKA
Y Moy (wrpad y posmipi 50 000 rpmeeHb), Cya Bka3aB Ha HEOOXIAHICTb 3aCTOCYBaHHSA y Takin Kateropii
cripaB npw BU3Ha4YeHHi BUAy Ta opMn aaMiHiCTpaTMBHOI BiANOBIAaNbHOCTI MakcManbHUX CTaHaapTiB
[OKa3yBaHHS, rapaHTyo4n KOHCTUTYLINHI NMPUHLUMK PIBHOCTI Ta 3MaransHOCTI.
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