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BigpomocTi npo aBTOpa

BepHastok AH

BepxoBHun Cypa

AHoTauinA

HE3ACTOCYBAHHS CY[JOM 3AKOHY: MI>K BEPXOBEHCTBOM MPABA TA
MNPUHLMNOM PO3MOAINY AEPXXABHOI BNAOM (HA NMPUKMALI 3AXNCTY
COL|IATTbHVX MPAB)

SH BEPHASIOK

cynaa KacauinHoro agmiHictpaTtvBHoro cyay y cknagi BepxosHoro Cyay, OKTOP HOpUMAMYHMX Hayk, npodecop
LLlocta MixkHapogHa HaykoBO-MpaKTM4Ha KOHdepeHuis

«AOMIHICTPATVBHA IOCTULIA B YKPAIHI:
MPOBJTIEMW TEOPIT TA MPAKTUKN»
COUIATBbHI MPABA.

BUKNNKN BOEHHOI O YACY

(6 nunHs 2023 poky)

BepxoBHun Cya HesacTtocyBaHHS Cy10M 3aKOHY: MiXK BEPXOBEHCTBOM Npasa Ta NPUHLIMNOM po3Mnoginy AepXKaBHOT
BNaau (Ha npuknagi 3axucTy couianbHuUX npae) 2 3HayHa YacTuHa nybnivyHO-NPaBOBUX CMOPIB, SKi BUPILLYOTLCH B
afMiHICTpPaTMBHUX Cyaax, CTOCYHOTbCS 3aXMUCTy couianbHUX Npa., rapaHToBaHWx KOHCTUTYUiE YKpaiHu. Y Takux
cropax no3uBadi JOCUTb YaCcTO OCHOBHUM MOTMBOM HaBOAATb HEBIANOBIAHOCTI MNOMOXEHb MEBHOIO 3aKOHY
KoHcTuTyuii YkpaiHu Ta, BignoBigHO, NpoCATb CyA 3acTOCyBaTU NPUHLIMM BEPXOBEHCTBA NpaBa. Y Takmx cnpaBax
afMiHICTpaTMBHUI Cya Ma€, roffloBHUM YMHOM, OLIHUTK OBI'PYHTOBAHICTb BiAMOBIOHWX BUMOT Ta HABECTM HaNeXHi
MOTWBM 3a40BOSIEHHS abo BigXMMEHHSA NO30BY.

BuaHayeHHs cyTi BEepXxOBEHCTBA MpaBa Ta ii OCHOBHMX CKNagoBux MicTUTbeA y PiweHHi KoHcTuTyuinHoro Cyay
Ykpainu Big 23 civuHa 2020 poky Ne 1-p/2020: BepXOBEHCTBO NpaBa sk HOPMaTUBHWIA igean, 4O SKOro Mae nparHyTu
KOXXHa cucTeMa npaBa, i 9K yHiBepcanbHUin Ta iHTerpanbHUiA NpUMHLMN NpaBa HeobxiAHO po3rnsaaaTtu, y TOMY YucHi,
B KOHTEKCTi OCHOBOMOSOXHNX TaKMX NOrO CKIMagoBuMX, K MPUHLIMN 3aKOHHOCTI, NPUHLMN NOAiINY BNaau, NpuHumn
HapOAHOro CyBEPEeHITeTY, NPUHLMN AEeMOKpaTIl, MPUHLMM IOPUANYHOT BUSHAYEHOCTI, NPUHLMIN CpaBeanvBoro cyay.

3asHayveHni BucHoBok KoHctutyuinHoro Cyay YkpaiHm OyB 3actocoBaHui Ta po3BrHeHui BepxosHum Cygom,
30KpeMa, y noctaHoBi Big 26.05.2021 y cnpasi Ne 824/266/20-a. Y ctatTti 129 KoHCcTuTyUii YKpaiHn cepes OCHOBHMX
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3acaj CyAOUYMHCTBA paHille 3a3HavyaBcs NPUHLUMUMN 3aKOHHOCTI, pa3oM 3 TUM, Y YMHHIV pefakuii BkazaHoi cTaTTi
(nicnga BHeceHHs 3MiH 3rigHo i3 3akoHoM Ykpainu Big 02.06.2016 poky Ne1401-VIII «Mpo BHeCeHHSA 3MiH Ao
KoHcTuTyuii Ykpainu (Loao npaBocyaas)» Takuid NpUHUMA BiACYTHIM Ta NULLIE MiCTUTLCS BUMOra CTOCOBHO TOrO, LLO
«cynnas, 30iMcHI0YM NPaBoOCyAas, € HE3aneXHUM i KepyETbCS BEPXOBEHCTBOM MpaBay.

BepxoseHcTBO npasa (Rule of law)1. Bepxosnuii Cyg HesactocyBaHHS Cy4OM 3aKOHY: MiX BEPXOBEHCTBOM npasa
Ta NPUHLMNOM PO3NoAiny Aep)XasBHol Briagu (Ha npuknagi 3axmcty couianbHux npas) 3

MOHATTA «BEPXOBEHCTBO MNMPABA» sk 3aranbHOM0ACHKa LHHICTb 3akpinneHe Takox y ctatax 8 ta 147
KoHcTuTyuil Ykpainn, ctatTtax 2, 6 Ta 242 Kogekcy aaMiHICTPaTMBHOIO CyAo4MHCTBA YKpaiHu, ctatTi 5 3akoH
Ykpainu «[po agmiHicTpaTUBHY npoLenypy», a Takox HU3Li MixxHapogHUX OOroBOpiB, 30kpema, Mpeambyni
BaranbHoi geknapauii npae nogunHu (Universal Declaration of Human Rights), ctatti 3 Ctatyty Pagu €sponu
(Statute of the Council of Europe), NMpeambyni KoHBeHLii npo 3axmcT npae NiognHM i OCHOBOMOOXHMX CBOGO,
(Convention for the Protection of Human Rights and Fundamental Freedoms), ctatTi 2 [loroBopy nNpo 3acHyBaHHS
€sponencbkoi CninbHoTK (Consolidated version of the Treaty on European Union (TEU)), Npeambyni XapTii
OCHOBHMX MNpas

€sponencbkoro Coto3dy (Charter of fundamental rights of the European Union), NMpeambyni Ta ctaTTi 14 Yrogm npo
Acouiauito Mixx YkpaiHoto, 3 ogHiei cTopoHu, Ta €sponericbknum Coto3om (Association Agreement between the
European Union and Ukraine).

BepxoBeHCTBO Npaea, y HanaaranbHiLlii opMi, Crig po3yMiTh Sk cnpaBeAnmBicTb (cneumdika HalioHanbHoT
KynbTypun Ta 0cobnmBiCTb 0COBUCTOCTI, SKka OLHI0E CUTyaLito Ta/abo npunmae pilleHHs), obmexeHy
3aKOHOOABCTBOM Ta, OKPEMO, CYA0BOI NnpakTukoto BC sk NpogoBXeHHsIM 3aKOHO4AaBCTBa, a TaKoX BU3HAYEHO
KoHcTtuTyuieto Ta 3akoHaMu YKpaiHy METO CyJ0BOr0 KOHTPOSO 3a AiNbHICTIO CyD’eKTIB BNagHNX NOBHOBAXEHb 3
BOOKy agMiHICTPaTUBHOIO Ccyay, SIKOK, FONTIOBHMM YMHOM, €: 3aXVCT NOPYLLUEHOro npaea BignosigHoi ocobu
(nosmBaya), BUNpaBneHHs: MOXIMBOI NMOMUIKM CY6’ ekTa BagHUX MOBHOBaXEHb, CTBOPEHHS YMOB A5
HefonyLeHHS BYMHEHHS CyD’'EKTOM BNaAHMX NOBHOBAaXEHb Takoi MOMUIKM Y MabyTHbOMY, a Takox 3abesneveHHs
NPVHLMNY NpaBOBOI BU3HAYeHOCTi ANs BCiX ocib, aki 6yayTb

yYacHUKaMK aHanoriyHMX BiAHOCKH y ManbyTHbomy. BepxoBeHcTBo npaBa (Rule of law)1. Bepxoshuii Cyp,
HesacTtocyBaHHS Cy4OM 3aKOHY: MiXK BEPXOBEHCTBOM Npasa Ta NpYHLUMMIOM po3noginy AepxaBHoi BNaau (Ha
npviknagi 3axucTy coujianbHux npas) 4

BignosigHo go ctaTTti 6 OcHoBHOro 3akoHy YKpaiHu gepxaBHa Bnaga 34iMcHIETLCA Ha 3acagax i noginy Ha
3aKoHO4aBYY, BMKOHABYY Ta Cy[0BY; OpraHy/ 3akoHO4aBuyOl, BUKOHABYOI Ta Cy40BOI BNaam 34iNCHIOTbL CBOT
NMOBHOBAXEHHS Y BCTAHOBMNEHMX Lieto KOHCTUTYL e Mexax i BiANoBIAHO A0 3aKOHIB YKpaiHu.

MpvHUMN po3noainy Bnagu Ha 3akoHo4aBYy, BUKOHABYY Ta CyaoBY Y chepi couianbHOro 3axncTy AoCriaxKyBaBcs
BepxosHum Cygom, 3okpema, y noctaHoBi Big 23 yepBHs 2020 poky y cnpasi Ne 646/5771/16-a. BignosigHo go
NYHKTY 6 YacTuHM nepLuoi ctaTtTi 92 KoHCTUTYUIT YKpaiHK BMKIMOYHO 3aKoHaMKn YKpaiHu BU3HA4arTbCsl OCHOBM
couianbHOro 3axucty, hopmu i BUAm NeHcinHoro 3abesneyveHHs.

BuHATKOBO Y KOMNeTeHLUii BepxoBHoi Pagun YkpaiHu 3HaxoaUTbCS NOBHOBAXEHHA 3AINCHIOBATU perynioBaHHs
cdhepw couianbHOro 3axXUCTY LUMASXOM NPUAHATTS HOBUX 3aKOHIB ab0 BHECEHHS 3MiH 40 YMHHUX. Taka nosuuis
I'PYHTYETLCS, Cepen, iHLOro, Ha NOMoXeHHAX cTaten 75, 76 Ta 85 OcHoBHOro 3akoHy YkpaiHu, Aki imnepaTuBHO
BCTaHOBOIOTh, O €AMHMM OPraHOM 3aKOHO4ABYOI BNaguv B YKpaiHi € napnameHT - BepxoBHa Paga Ykpainu;
NPURHATTS 3aKOHIB HANEXUTb A0 BUKIOYHUX NOBHOBaXeHb BepxoBHOI Paaun YkpaiHu, ska o6upaeTbcsi Ha OCHOBI
3arasnbHOro, piBHOro i NPsiMoro BUGopYOro rnpasa.

BepxoBHuin Cya HesacTtocyBaHHs CyAOM 3aKOHY: MiXK BEPXOBEHCTBOM Npasa Ta NPUHLMNOM pO3Mnoginy Aep>KaBHOT
BNaau (Ha npuknagi 3axucTy couianbHux npas) 5

KoHcTuTyuist YKpaiHv npe3toMye KOHCTUTYLINHICTb BCiX 3aKOHIB Ta 3aKOHHICTb BCiX HOPMATMBHO-MPaBOBUX aKTiB,
OCKiNbKM 3rigHo i3 ctatteto 8 KoHCTUTyLiT YKpaiHM 3aKOHW Ta iHLi HOPMaTUBHO-NPABOBI aKTN MPUIMaOTbCS Ha
ocHoBi KoHCTuTyUii YKpaiHy i NOBMHHI BignoBigaTtu in.

CypoBa nanatu 3 po3rnsagy crnpas Woao 3axucTy couianbHux npae KacauinHoro agmiHictpaTuBHOro cyay y
noctaHoBi Big 21 6epesHsa 2023 poky y cnpasi Ne 240/7411/21 3pobuna BUCHOBOK, LLO 3aKOHW € OCHOBHUM
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perynaTtopom CycniflbHUX BiAHOCWH i [pkepernoMm npaBa; CyA He BCTAaHOBMIOE MPaBOBMX HOPM, a NULLEe TIyMaydunTb iX;
npaeoBa cucTema nobyaoBaHa Ha Npe3yMnLii KOHCTUTYLIMHOCTI 3aKOHY, L0 € OCHOBO NPaBOBOi BU3HAYEHOCTI;
HEKOHCTUTYLIHICTb 3aKOHY € BUHATKOM, BCTAHOBIIEHHS IKOrO NoTpebye BiaNOBIAHOT NpoLeaypu Ta pilleHHS
KoHctuTyuinHoro Cyay Ykpainu.

Y LbOMY KOHTEKCTi AOLiMNbHO 3ragaty ABa BigoMi naTuHCbkMx Bucnosu: salus populi (reipublicae) suprema lex est
(est sup reta lex) — 6naro Hapoay (oepxaBu) € HAMBULLMM 3aKOHOM, a Takox salus populi suprema lex esto — 6naro
Hapoay xau 6yae HamBULLMM 32aKOHOM.

3rigHo 3 BucHoBkoM KoHcTtuTtyuinHoro Cyay YkpaiHu, wo mictutbes y PiwenHi Big 24 rpyaHa 2004 poky Ne
22-pn/2004, 3abe3neyeHHs npas i cBoboA noanHN NoTpebye 3akoHOAABYOro 3akpinyeHHs MexaHiamie (npouenyp),
sIKi CTBOPIOIOTE pearibHi MOXITMBOCTI AN 34iACHEHHST KOXKHMM rpoMaasHMHOM npae i cBobos,.

BepxoBHuin Cya HesactocyBaHHs CyA0M 3aKOHY: MiXK BEPXOBEHCTBOM Npasa Ta NPUHLMNOM pO3Mnoginy Aep>KaBHOT
BNaau (Ha npuknagi 3axucTy couianbHux npas) 6

Mo3auuii KoHctuTyuinHoro Cyay YkpaiHu woao 6e3nocepeqHbOro 3acTocyBaHHS MPUHLMMY 3aKOHHOCTI Yy cdepi
coujansHoro 3axucTy getanizoBani y PiweHHi KoHcTuTyuinHoro Cyay Ykpainu Big 25 ciyna 2012 poky Ne 3-pn/2012.
Cya y uin cnpasi (B acnekTi TriyMayeHHs NONOXeHb YaCcTuHNM Apyroi ctaTTi 95, yacTuHu gpyroi ctaTTi 124, YacTuHu
nepwoi ctatTi 129 KoHcTutyuii Ykpainu, nyHKTY 5 YacTuHu nepLuoi ctatTi 4 brogXeTHoro kogekcy YkpaiHu 1a
NYHKTY 2 YacTuHM nepLuoi ctaTtTi 9 Kogekcy agmiHicTpaTUBHOIO CyAO4YMHCTBA YKpaiHM B CUCTEMHOMY 3B’A3KY 3
MOMOXeHHsAMM CTaTTi 6, YacTuHu apyroi ctaTTi 19, yacTuHm nepoi ctatTi 117 KoHcTuTyuii YkpaiHu) 3pobus Taki
rOMOBHi BUCHOBKW:

1. cyam nig yac BUpiLLEHHs cnpaB Npo couianbHUN 3aXUCT TPOMaAsH KEPYOTLCS, 30Kpema, NPUHLMMNOM 3aKOHHOCTI;

2. uen NpuHUMN nepeabayae 3acToCyBaHHA CyaMM 3aKOHIB YKpaiHM, a TaKOX
HOpPMaTMBHO-NPaBOBUX aKTiB BiANOBIAHNX

opraHiB fepkaBHOi Bragun, BUAAHUX Ha NigCTaBi, y Mexax NoBHOBaXeHb Ta Y crnocib, Wwo nepeabavei
KoHcTuTyLuieto Ta 3akoHamm YKkpaiHu, B TOMY Yncii HopMaTuBHO-NpaBoBux akTiB KabiHeTy MiHicTpiB YkpaiHu,
BUAAHUX Y MEXaX NOro KOMMETEHLii, Ha OCHOBI | HA BUKOHaHHSI Brog)KeTHOro kogekcy YkpaiHu, 3akoHy npo
[epxaBHui OrogxeT YkpaiHu Ha BiANOBIOHWUIA piK Ta iHLLMX 3aKOHIB YKpaiHu;

BepxoBHui Cyn HesacTtocyBaHHS Cy10M 3aKOHY: MiXK BEPXOBEHCTBOM Npasa Ta NPUHLIMMNOM po3Mnoginy AepXKaBHOT
BNaau (Ha npuknagi 3axucTy couianbHux npas) 7

3. ogHielo 3 03HaK YKpalHU fiK colianbHOI aepxaBu € 3abe3ne4vyeHHNA
3aranbHocycninbHUX NoTped y ccepi couianbHoro

3aXMUCTY 3a paxyHOK KoLTiB [epxaBHoro GoaxeTy YkpaiHu, BUxoasym 3 doiHaHCOBMX MOXITMBOCTEN AepKaBu, sika
3060B'A3aHa cnpaBeaniMBO i HeynepeaXXeHo po3noainAaTy cycninbHe 6araTcTBO Mixk rpoMagsaHamu i
TepuTopianbHUMK rpomMagamu Ta nparHyti 4o 36anaHcoBaHoCTI BogxeTy YKpaiHuy;

4. piBeHb OepXaBHMX rapaHTilii NpaBa Ha coujianbHuin 3axXUcT Mae Bignosigatv KoHCTuTyuil Ykpaiiu, a meTa i 3acobu
3MiHN

MeXxaHi3aMy HapaxyBaHHS couianbHWX BUNnaT Ta JONOMOMM - NpUHLMNaM NPOMNopLUinHOCTI | cnpaseannsocTi. Lli
BUCHOBKM KoHcTuTyuinHoro Cyay Ykpainm 6ynu 3actocoBaHi BepxoHum Cyaom nig yac posrnsagy y kacauiiHoMy
nopsaky 6inbwe 150 cnpae y cdepi couianbHOro 3axmcTy, 3okpema, Benukoto Manatoto BepxosHoro Cyay y
noctaHoBax Big 23.10.2019 y cnpasi Ne 825/506/18 Ta Big 18.02.2020 y cnpasi Ne 240/6263/18, a Takox
KacauinHum agminictpatvBHuM cygom y noctaHosax Big 30.01.2018 y cnpasi Ne 580/1194/17, Big 27.09.2021 y
cnpasi Ne 580/585/21 Ta Big 01.09.2022 y cnpasi Ne 380/10419/21.

BepxoBHun Cya HesacTtocyBaHHs CyA0M 3aKOHY: MiXK BEPXOBEHCTBOM Npasa Ta NPUHLMNOM pO3Mnoginy AepXKaBHOT
BMaau (Ha Nnpuknagi 3axucty coujianbHUX npas)
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MpuHumMn ny6nivyHoro npasa (B acnekTi 3aKOHHOCTI), 3aKpinneHu y YacTuHi gpyrin ctatti 19 KoHcTuTyuii Ykpainw,
BiANOBIAHO 00 SIKOT OpraHy Aep)xaBHOT BNagu Ta opraHy MicLLeBOro camoBpsilyBaHHs, ix nocagosi ocobu
3000B'sA3aHi 4iaTy nuwe Ha niacTasi, B Mexax NOBHOBaXEHb Ta Yy cnocio, wo nepeabayeHi KoHcTuTyuieto Ta
3akoHamu YKpaiHu.

3rigHo 3 nosuuieto BepxosHoro Cyay, copmoBaHoto y noctaHoBi Big 19 cepnHsa 2022 poky y crnipasi Ne
160/4933/20, cy6 ekT BNagHMX NOBHOBaXeHb 3060B si3aHWiA JOTpUMYyBaTUCS NPUHLMMY Ny6rivyHoro npaea, To6To
OiSTV N1LIEe Ha BMKOHAHHS 3aKOHY, 3a YMOB i 06CTaBMH, BUSHAYEHNX HUM, BUMHATK Aii (MpUAMaTH pilLeHHSs), He
BMXOASUM 32 MeXi NpaB Ta 060B A3KiB, 4OTPMMYBATUCS BCTAHOBIIEHOI 3aKOHOM Mpoueaypu, obupaTtu nuwe
BCTaHOBIEHiI 3aKOHOAABCTBOM YKpaiHu cnocobu npaBoMipHOI NOBeAiHKM Nif Yac peanisadii CBoiX BnagHuX
NMOBHOBAaX€EHb.

MpuHUMN NpuBaTHOrO Npaea (B acnekTi 3aKOHHOCTI), YHOPMOBaHWUA y YyacTuHi apyrin ctatti 19 OcHoBHOro 3akoHy
YKpaiHu, BigNOBIigHO A0 SKOi NpaBOBMI NOPSAOK B YKpaAiHi FPYHTYETHCA Ha 3acagax, BiAMOBIAHO A0 SKUX HIXTO He
Moxxe B6yTv npumyLleHun pobuTn Te, Wo He nepeabavyeHo 3aKOHO4ABCTBOM.

3rigHo 3 nosuuieto BepxosHoro Cyay, sika cdhopmoBaHa y noctaHoBax Big 12.06.2020 y cnpasi Ne 484/813/17 Ta Big,
26.10.2021 y cnpasi Ne 160/5982/19, KOHCTUTYLINHUA NPUHLMN «cBOBOAM Ai» 03Ha4ae, Wwo Anga cyb’ekTta
npuBaTHOro NpaBea [03BOSIEHO BCe, O He 3a6OPOHEHO 3aKOHOM.

BepxoBHun Cyn HesacTtocyBaHHs Cy1OM 3aKOHY: MiXK BEPXOBEHCTBOM Npasa Ta NPUHLIMNOM po3Mnoginy AepXKaBHOT
BNaau (Ha npuknagi 3axucTy couianbHux npas) 9

Pasom 3 T1m, YactuHy apyry cratti 19 OcHoBHOro 3akoHy YKpaiHu Crif TakoX po3yMiTh sk 0O0B’I30K KOXKHOIO
pobuTu BCe Te, Wo nepegbayeHo 3aKOHOAABCTBOM, SIKE OXOMNSIE COBOI0 SK MOMOXEHHS 3aKOHIB, Tak i NiA3aKoOHHUX
akTiB. 3rigHo 3 BUCHOBKOM, 3pobneHum Benukoto ManaToto BepxosHoro Cyay y noctaHoBi Big 11 rpyaHs 2018 poky
y cnpaBi Ne 910/8122/17 BiACYTHICTb YCTAHOBEHOIO YMHHUM 3aKOHOAABCTBOM CheLianbHOro NopsaaKy peanisadii
npaB He Hagae npaBa cyb'ekTy MPMBATHOrO Npasa 34iNCHI0BaTV NEBHY AiANbHICTb, OCKINbKM Lie 3ab0poHeHO
3aKOHOL,ABCTBOM.

HopatkoBo ctatTeto 68 KoHCcTuTyuii YkpaiHu BCTaHOBMEHO, LLO KOXeH 3060B'A3aHNN HEYXUIbHO AOAEPXKYBaTUCS
KoHcTuTyuil YKpaiHu Ta 3akoHiB YKpaiHn. BaxnuBicTb NpUHLUMMIY 3aKOHHOCTI 41151 BUKOHaHHS NpaBoCcyAas
nigTBEPKYETbCS, 30KpeMa, NonoXxeHHAMN ctatTi 57 3akoHy Ykpainu «[1po cygoycTpin i ctatyc cyaai», 3rigHo 3
sIKOK 0coba, Npu3HadeHa Ha nocaay cyadi, HabyBae NOBHOBaXeHb Cyai MiCNs CKNafgeHHs NPUCAry Cyaai Takoro
3MicTy: «4, (iM'a Ta nNpi3BuLLE), .... YPOUMCTO NpuUcsrato YKpaiHCbKkOMY HapOZOBi ...kBanidikoBaHO 34iCHIOBATH
npaBocyAas Bif iMeHi YKpaiHu, Kepytounchb NPUHLIMMNOM BEPXOBEHCTBA NpaBa, NigKOPSYMCh MMLIE 3aKOHY...».

BepxosHuin Cya HesacTtocyBaHHS Cy1OM 3aKOHY: MiXK BEPXOBEHCTBOM Npasa Ta NPUHLMNOM pO3Mnoginy AepKaBHOT
Bnaau (Ha npuknagi 3axmcTy colianbHUX nNpas)

3aranbHONPUIHATO BBaXaTw, LLO OpraHy Ny6rivyHOi BNaam NOBMHHI iSTU BiAMNOBIOHO A0 3aKOHY i B MeXax HOPM, Lo
BM3HAYalOThb iXHi NOBHOBaXXeHHS. BOHW He NOBUHHI AiATK cBaBinbHO. AKLLO Aii opraHy nyoniyHoi Bnaay BMxoasaTh 3a
MeXXi Noro noBHoBaxeHb (ultra vires), Taki gii 6yayTb HE3aKOHHUMW.

Ha gymky M. Manabanu, cyq moxe NpMnTy 40 BUCHOBKY MPO Te, L0 HOpMaTUBHE PEerynoBaHHSA CipHOI cuTyaluii €
HM3bKOro piBHA abo ABHO HecnpaBeanMBUM, NPOTE BApTO PO3YMITH, LLIO MOXIMBOCTI CyAly B TaKOMy BUNaAKy
0oBMeXXeHi — OCKINbKM B CUIY NPUHLMIY pO3Mnoginy Bnag opraHy/ npaBocyans He MoXyTb nepebupat Ha cebe
NpaBOTBOPYI (PYHKLIT 3aKOHOL4aBY0i Ta BUKOHaBYOI FifoK Braaw.

3rigHo 3 iHLWO NO3uUI€ElD, Cya € AXKEePENoM YTBEPIKEHHS 3aKOHHOCTI Ta CNpaBeanMBOCTi, NOr0 OCHOBHUM raciiom
yce X Taku mae 6yTn «dura lex, sed lex». [NoBcak4acHe He3acTOCyBaHHS 3aKOHY 3apaju Munocepas Hisene
NPVHLMN NPaBOBOI BU3HAYEHOCTI Ta 3peLUTO NPU3BOAMTL 4O NPaBOBOro Xaocy.

Ak 3a3Haume MaHc MeTTep I'paBep, npodecop, HopBE3bLKNIA HaykoBeLb Y cepi npaBa, aBTop kKHUrK «epoi B
CyAAIBCbKi MaHTIi: JOGpOoCcoBiCHe (YecHe) CyaaiBCTBO B YMOBaxX amoparbHUX 3aKOHIB» y CBOI npe3eHTauii «Heros
of the Law / l'epoi topnanyHoro poHTy» CyaAi 3B'A3aHi HopMamu npaea Ta NPUHLIMMNOM BEPXOBEHCTBA NpaBa
(bound both by the law and the Rule of Law). Lle, Ha oro gymKy, o3Hadvae, Wwo Cyaas Mae 4OOep)KyBaTUCS 3aKOHY i
He NigMIHATU Oro CBOIMM BriaCHUM BUCHOBKOM Y1 MOKapaHHSIM, @ BEPXOBEHCTBO NpaBa 03Havae, Lo opraHu Bnagm
nignopsiAKOBYOTLCS 3aKOHY | nepebyBatoTh Mig KOHTPONEM He3anexXHUX yCTaHoB.
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Cypnna KoHctutyuiiHoro Cyay Ykpainm Jlemaka B.B. y cBoiv okpemin gymui ctocoBHO PiweHHs KoHCTUTYLiHOMO
Cyay Ykpainu (Opyrun ceHaT) Big 7 kBiTHS 2021 poky Ne 1-p(11)/2021 3a3Hadae, Lo He KOXeH iHAMBIAyanbHUN
iHTepec HabyBae paHry rapaHToBaHoro KoHCcTuTyuieo YkpaiHv npasa NoanHU. Temnu 3pocTaHHs MiHiManbHOro
PO3Mipy MEHCIN, 5K i MiHIManbHOro po3Mipy 3apobiTHOT NnaTh YK iHWI NOAIOHI MMTaHHS, HE MOXYTb CTaTV NPOAYKTOM
JiSNbHOCTI Cy[0BOI BNaan, OCKINbKM MAETLCA NPO 34iIMCHEHHS COLLianbHOI NONITUKN AepXKaBu, LLO € BIANOBIgHO 00
KoHcTuTyuil YKpaiHn npeporatmBoto NOMITUYHKX FiNOK BNaau (NapnamMenTy i ypagy), SKi BXXMBalTb ANs LbOro
OEMOKPaTUYHi iIHCTPYMEHTU (KOMNpOMic, neperoBopwu). BUHATOK i3 LIbOro CTaHOBUTL NULLIE CUTYalLis,

KONW CyA BCTAHOBIIHOE Take NOPYLUEHHSI CYyTHOCTI coLianbHOro npasa, sike CTaBuTb NMOANHY B YMOBW, HECYMICHI 3 1T
rigHicTio. TYT TakoX AOPEYHO HaBECTM BUCHOBOK, 3poBneHuii y BCeCBiTHLOBIAOMIN cTaTTi ['ycTaBa Panbpyxa
«3aKoHHe HenpaBo Ta Ha43aKoOHHE NPaBoO»: MY NOBWHHI NparHyT! 40 CNpaBeAMBOCTI, 3BaXatoun Npu LboMy Ha ii
CKIagoBy YacTWHY — NPaBOMEBHICTb, | 3HOBY ByayBaTu NpaBoBY AepXaBy, B KOTPiV 3HAYHO BTinunucsa obuasi ui iger.

BepxoBHun Cya HesacTtocyBaHHS Cy10M 3aKOHY: MiXK BEPXOBEHCTBOM NpaBa Ta NPUHLIMNOM po3Mnoginy AepXKaBHOT
Bnaau (Ha npuknagi 3axmcTy couianbHux npas) 12

BignosigHo oo craTTi 242 Kogekc agMmiHICTpaTUBHOIO CyA04MHCTBA YKpaiHW pilleHHs cyay NOBUHHO (1)
I'PYHTYBaTUCA Ha 3acafax BEPXOBEHCTBa NpaBsa, (2) 6yt 3akoHHUM i (3) 06rpyHTOBaHMM. 3aKOHHUM € pilleHHS,
yxBarieHe CyaoM BignoBiAHO 4O HOPM MaTepianbHOro npasa npu A0TPMMaHHI HOPM NpoLecyanbHOro npasa.

Ak 3a3HayeHo y nyHkTax 11 Ta 13 BucHoBky Ne 11 (2008) KoHcynbTaTMBHOT pagu €BponencbkMx CyaaiB 4o yBaru
KowmiteTy MiHicTpie Pagu €Bponu woao skocTi cyaosumx pieHb (Opinion Ne 11 (2008) of the Consultative Council of
European Judges (CCJE) to the attention of the Committee of Ministers of the Council of Europe on the quality of
judicial decisions), cyaaiBCbKi pilLeHHSI B OCHOBHOMY I'PYHTYIOTbLCS Ha 3akOHax, MPUNHATUX 3aKOHOA4aBYMMU
opraHamu, abo, SIKLLO Lie KpaiHu 3aranbHOro npaea, Ha 3akoHax Ta Ha NpPUHLMNAaxX, BCTAHOBMEHUX CYA0BUM
npeleneHToM; Ui AxXepera npasa He TifbK1 BU3Ha4atoTb, SKi NpaBa MakTb KOPUCTYBadi cuctemn npasocyaasd, a n
BM3HaYaloTb NpoLeaypu NPUAHATTS CYAOBUX PilleHb; TakKUuM YMHOM, BUGIp, 3pobneHunii 3akoHo4aB4YMMM OpraHamu,
BNNuBae Ha Tvn Ta obcsar cnpas, WO HaaxoaaTh 40 cyay, Ta Ha Nopsaaok ix

po3rnsay; Wwob Aocsartu siKocTi pilleHb Y cnocib, sikni cniBBigHOCUTLCS 3 BiANOBIAHMMY iHTepecamu, cyaai NOBUHHI
[iSTN B paMKax 3akOHO4aB4Yoro Ta npowecyansHoro nons. CniBBiAHOLEHHSA BEPXOBEHCTBa Npasa Ta NpuHuuny
3aKoHHOCTI3. BepxoBHuii Cyg HesacTocyBaHHSA Cy4oOM 3aKOHY: MiXXK BEPXOBEHCTBOM MNpaBa Ta NpuHLMNIOM
po3nogainy AepxaBHoi BNaau (Ha npuknagi 3axucTy couianbHux npas) 13

CniBBigHOLLEHHS BEPXOBEHCTBA NMpaBa Ta NPUHLMNY 3aKOHHOCTI3. 3aranbHONPUHATO BBaXaTw, LLO 3aKOHHICTb
oxonutoe coboto, 30KpemMa, Taki CKnagoBi:

1. oTpuMaHHA NPUNUCIB aKTiB 3aKOHOAaBCTBa (opraHn nyo6nivyHoi Bnagm
AilOTb Ha NiacTaBi BCTAHOBNEHUX

npunucie npaea (standing law); NoHATTS «npaBoy (Big aHrmn. “law”) oxonsne He nuLle KOHCTUTYLT, MiXKHapoaHe
npaeo, CTaTyTHe MpaBo Ta MiA3aKoHHI akTh, a N TakoX — e JOPEYHO — cyadecTBOpeHe npaso (judge-made law))

2. HopmoTBOp4i NnoBHOBaXXeHHA BUKOHaB4oOI Brnaau (3akoHoaaBui
NOBHOBAXEeHHSA AerneroBaHi BUKOHaB4iN

BNagi napraMeHTOM MarTb BU3HAYEHY YiTKO 3aKOHOA4ABYMM akTOM MeTY, 3MIiCT Ta obcar aeneroBaHmx
NMOBHOBAXEHb)

3. BUHATKM 3a Haa3BUYaUHUX CTaHIB (iCHYHOTb 0COONUBI Nnpunucwu
HauioHanbHOro npaesa, Wo 3aCTOCOBYHOTLCA

00 Haa3BMYarHUX CTaHiB (BiiHa abo iHWa Hag3BMYanHa cuMTyauis, WO 3arpoXye XXUTTHO HaLii))

KoHcTuTyuioHanict
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BepxoBHuit Cya HesactocyBaHHS CyOM 3aKOHY: MiXk BEPXOBEHCTBOM MNpaBa Ta NPUHLMNOM Po3noginy AepXKaBHoi
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Y KOHTEKCTi OXapakTeprn30oBaHOro NPUHLMNY 3aKOHHOCTI 3aranbHOMPUINHATO BBaXaTHW, LLIO HE3ACTOCYBaHHS 3aKOHY
MOXIMBO 3a YMOBMU:

1. BCTaHOBJEHHA CyOM O3HaK HEKOHCTUTYLIMHOCTi TaKOro 3aKoHy BLiNIOMy
ab0 OKpeMunx Moro nosioXxeHb (34iNCHEHHA

iHUMOEHTHOrO (KasyarnbHOro) KOHCTUTYLLIMHOIO KOHTPOI) (YacTuHa YyetBepTta ctaTTti 7 KACY): y TakoMy BUnagky
CyA nicns yxBaneHHs pilleHHs y crnpasi 3BepTaeTbes Ao BepxosHoro Cyay Ans BUPILLEHHSA NUTaHHS CTOCOBHO

BHeceHHs Ao KoHcTtutyuinHoro Cyay YkpaiHv nogaHHs Wono KOHCTUTYLINHOCTI 3aKOHY YK iHLLIOMO MPaBOBOro akTa,
Lo BigHeceHo Ao topucaukuii KoHctuTyuiHoro Cyay Ykpainu;

2. nogonaHHsA cCyi0OM BCTaHOBJIEHMX KOJIi3il Ta 3aCTOCYBaHHA iHLWIOro akra
BULLOT @GO TaKoi XX OPUANYHOI CUNU (YacTUHa

TpeTd Ta m’ata ctatTi 7 KACY);
3. BCTAHOBMNEHHS Cy[0M, LLIO OKPEMI MOSIOXEHHS 3aKOHY HE BiAMNOBIAATb KPUTEPII «SAKICTb 3aKOHY».

B3asHadveHui nigxig 6yB cdopmynboBaHuii y noctaHosi BepxosHoro Cyay Big 27.09.2021 y cnpasi Ne 580/585/21 Ta
BNoAanbLUOMy YOOCKOHANEHUN Y HU3L IHLLIMX NOCTaHOBY CyAy KacauinHoi iHcTaHuil. MNopagok Ta niactasu
He3aCTOCyBaHHS CYAOM MOJSOXKEHb 3aKOHY4.

BepxosHuin Cya HesactocyBaHHs CyA0M 3aKOHY: MiXK BEPXOBEHCTBOM Npasa Ta NPUHLMNOM pO3Mnoginy Aep>KaBHOT
BNaau (Ha npuknagi 3axucTty coujianeHux npas) 15

Mopsgok Ta nigcTaBn HE3aCTOCYBaHHA Cy4OM MOMOXEHb 3akOHy4. Y cBoeMy HaykoBoMy gocnigkeHHi O.
O60[0BCbKUIA y3aranbHUB apryMeHTV HeraTMBHOI OLiHKM NMOMOXeHb NpoLecyarnbHUX KOOEKCIB, AKUMU CYA
HainsBCsl NOBHOBAXXEHHSAMMW HE 3aCTOCOBYBATW 3aKOH, SIKWI, Ha MOro AymKy, cynepevntbs OCHOBHOMY 3akoHy
YkpaiHu, a 3actocyBaTn HOpMu KoHCTUTYUIT YKpaiHn SK HOpMY NpsaMoi ait:

1. BiONOBIAHI NONOXEHHS NpoLecyanbHUX KOAEKCIB 3aknaaaroTb NiArpyHTS AN 3roBxXuBaHb 3 60Ky cyaais;

2. NOBHOBaXEHHS! OLiHIOBaTU BiANOBIAHICTb 3aKOHY (Y iHLWWOro NpPaBoBOro
aKTa, BUpiLLeHHA NUTaHHA Npo

KOHCTUTYLMHICTb SIKOFO HanexmTb A0 NoBHOBaxeHb KoHcTutyuinHoro Cyay YkpaiHu) He BnacTuee cygam, ue —
BUKIOYHA KOMMETEHLLA €4MHOrO opraHy KOHCTUTYLIMHOT FOPUCAMKLIiT B YKpaiHi;

3. 3aKOH BTpava€ CBO€E 3HAaYE€HHA HaZiNHOIro perynsaTtopa NneBHMUX CycninbHUX
BiAHOCUH. [1pn LbOMY 3aKOH CTa€ HeHaue

BiAHOCHUM (PENSATVBHUM) — OILLINHO BiH iCHY€E | TOMY MaB O1 3aCTOCOBYBaTUCS, ane B KOHKPETHWUX CUTYaLlisX
3aKOH Cy[IOM He 3aCTOCOBYETbCHA 3 MOTUBIB MOro HesignosigHoCTi KoHcTuTyuil Ykpainu. BepxosrHuii Cyg,
HesacTocyBaHHSA CyJOM 3aKOHY: MiXk BEPXOBEHCTBOM MpaBa Ta NPUHLUUNOM PO3NOAiNy AepKaBHOI Bnagu (Ha
npviknagi 3axucTy coujianbHux npas) 16

1. BepxoBeHCTBO MnpaBa — Lie OpiEHTUP AnA noBeniHKMU (4in, pilleHb) BCix
Cy0’eKTiB, sika Ma€e He cynepe4nuTun

3aKOHy, a Ans cy6’ekTiB BNagHMUX NOBHOBaXeHb (004aTKOBO) — I'PYHTYBaTUCS Ha 3aKOH.
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2. BepxoBeHCTBO NnpaBa — Lie He 3anepeyeHHs1 NPUHLUINY 3aKOHHOCTI, a cnocib
3pO3yMiTU 3aKOH (BOSHO

3akoHoaaBLsA): (1) Y KOHKPETHUI MPOMIXKOK Yacy; (2) 3a pakTu4HUX ob6CTaBuWH, SKi CKNnanucs nig Yac BUHUKHEHHS!
KOHKPETHUX NPaBOBIAHOCUH; (3) Y CYKYMHOCTI 3 iHLUMMW 3aKOHaMMU.

3. loTpMaHHS 3aKOHY - BUMOra, fika 0A4HaKOBOIO MipOI0 CTOCYETbLCA BCiX, Y
TOMY Yuchi, Cy6’eKTiB npuBaTHOro

npaea, cyb’ekTiB BNagHUX NOBHOBaXeEHb, @ TaKOX (OKpeMOo) agMiHICTpaTUBHUX CyAiB, SKi BUPILLYIOTb CMOPU MiXK
unmun cyb’ektamu.

4. NMpuVHUMN 3aKOHHOCTi AO3BOJISIE KOXKHOMY Cy6’€KTY, YMOBHO, AifATK 3a
NpaBuUIOM: NPOYMTAaB 3aKOH (MPUNHATUN

Ha 0ro OCHOBI Nig3aKOHHWIA akT Ta, 3a HasBHOCTI, MPaBOBi BUCHOBKM BepxoBHoro Cyay); posymieLl, LWo A03BONEHO
(Maew npaBo abo NOBHOBaXEHHS), a Ha Lo Aie 3abopoHa (Lo € MPOTUNPAaBHUM); AOTPUMYELLCS 3aKOHY (giew
NpPaBOMIpPHO Ta y Mexax NpaBoBO| BU3HAYEHOCTI); NepeKoHaHWi Y NPaBOMIPHOCTI CBOET MOBEAIHKM Ta HEMOXITMBOCTI
NPUTArHEHHI 00 BiaNoBiganbHOCTI (iIHWKWX hOPM HEraTMBHMX HAcMigKiB).

BucHoBku:

BepxoBHuit Cya HesacTocyBaHHS CylOM 3aKOHY: Mixk BEPXOBEHCTBOM MNpaBa Ta NPUHLMNOM Po3nodiny AepXKaBHoOi
BNaau (Ha npuknagi 3axucTy couianbHux npas) 17

5. lNopyLweHHA Takoro nigxoay Ta, BiANOBIAHO irHOPYBaHHSA NPUHUMNY
3aKOHHOCTI: cynepe4unTb, WOHauMeHLue,

NPUHLUMNaM NpaBoBOi BU3HAYEHOCTI, NEriTMMHUX OYiKyBaHb Ta HanNexHoro ypsayBaHHS sk 6a3oBMM CKNagoBuMm
BEPXOBEHCTBA NpaBa; AUCKPUMIHYE iHLIY CTOPOHY NPaBOBIAHOCKH, KO MOXe ByTu i CycninbCTBO (TepuTopianbHa
rpoMaga, oepxasa); 03Ha4ae, Lo Cya MOXe HagaTv 003Bin Oyab-komy Ta Oyab-Konu AiATy 3a MexXamu 3aKoHY
(3abopoHu) abo 3a Mexamm HaaHUX 3aKOHOM Npas (NMOBHOBaXeEHb); iAe B pO3pi3 3 MPUHLMMNOM NOAiny BNaam Ha
3aKoHO4AaBYY, BUKOHaBYY Ta CyJOBY, @ TAKOX MOPYLUYE CUCTEMY CTPMMYBaHb | NpOTUBAr (Cya BTPyYaeTbCs B
KoMneTeHLUito cyb’ekTiB HOpMOTBOPEHHS (BepxoBHa Paga Ykpainu, MpeanaeHT Ykpainu, KabineT MiHicTpiB Ykpainu
TOLLO) Ta MOXe iIrHopyBaTu ix BOMK (30KpemMa, BNMBaTh Ha AoxigHy abo BuaaTkoBy YacTuHy [epxaBHOro
BroaxXeTy); KOHPMIKTYE 3 NONOXEHHAMY cTaTTi 57 KOHCTUTYLIT YKpaiHu,

3rigHO 3 SIKMMU KOXXHOMY rapaHTyeTbCsl NPaBo 3HaTW CBOI NpaBa i 060B'A3KM; 3aKOHW Ta iHLWi HOpMaTMBHOMNPAaBOBI
aKTu, Lo BU3HavaoTb Npaea i 060B'A3kM rpomMaasiH, matoTb 6yT AoBeAeHi 40 BigOMa HaceneHHs y Nopsaky,
BCT@HOBJIEHOMY 3aKOHOM; 3aKOHM Ta iHLLi HOPMaTVBHO-MPABOBI aKTU, L0 BU3HA4YalTb NpaBa i 060B'A3KM rpoMasiH,
He JoBefeHi 0 BiAOMa HaceneHHs y nopsiaky, BCTAaHOBNEHOMY 3aKOHOM, € HEYMHHUMMU.

BucHoBku:

BepxoBHui Cya HesacTtocyBaHHsI Cy10M 3aKOHY: MiXk BEPXOBEHCTBOM Npasa Ta NPUHLMNOM po3Mnoginy AepXKaBHOT
Bnaau (Ha npuknagi 3axucTy colianbHux npas) 18

6. lep>xaBa MOXXe BCTaHOBMOBAaTK 3MIiCT Ta 06cAr codianbHMX Bunnar
3anexHo BiA 1l couianbHO-eKOHOMIYHUX

MOXINNBOCTEWN, Y TOMY YUCTTi 3MiHIOBaTN NOPSAOK i pO3MipW iCHYIOUYMX CouianbHUX BUNNAT, SKi oiHaHCYTbCA 3a
paxyHok kowTie [depxaBHoro 6toaxeTy YkpaiHn. Cyam 3060B’a3aHi 3actocoByBaTu noctaHoBu KabiHeTy MiHicTpiB
YKpaiHn 3 nuTaHb couianbHOro 3axXMcTy rpomMagsH, NPUAHATI Ha BUKOHAHHA BUMOT BrlogxeTHOro koaekcy Ykpainu,
3aKkoHy npo [epxxaBHun 6rogxxeT YKpaiHy Ha BIAMOBIAHUN PIiK Ta iHLWMX 3aKOHIB YKpaiHW.

BucHoBku:
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