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TEPNELBKWA AMUATPO CEPTIMOBMY

HauioHanbHuii yHiBepcuteT «Ofecbka opuanyHa akagemisy, 3aBigyBad kadeapy KOHCTUTYLIMHOrO npasa,
KaHaMaaT puaNYHUX HayK, AOLEHT

CIPABA CKPUMKN AK YOCOBINEHHA E®EKTUBHOCTI
KOHCTUTYLIMHOI CKAPT U
B HALIIOHANIbHOMY MPABOMNOPAOKY

3 MOMEHTY HabpaHHSA YMHHOCTI 3MiH 4o KoHcTutyuii Ykpainum wopno npasocyanas [1], Aki cepep iHWOro 3acsigymnm
€BOSIILLII0 CTaTyCy opraHy KOHCTUTYLINHOT FOPUCAMKLIT, nepernsag, i po3LWMPEHHs NOro NOBHOBaXEHb i, 30KpeMa,
3anpoBadXeHHs B HaLiOHanbHWUI NPaBOMOPSAOK KOHCTUTYLIIMHOI CKapru, HaTenep MUHYNo Bxe BinbLue LwecTtu
POKiB.

3a uen vac opraHm KoHctutyuinHoro Cyay Ykpainm — Benvka nanata ta CeHaT — po3rnsiHynuv Ta yxsanunm
pileHHs y 41 cnpaBi, NpoBagKeHHS B AKMX Oyno BiAKPUTO caMe 3a KOHCTUTYLiNHMMK ckapramu. Lli pilueHHs,
3HaYeHHs Ta BNNMB SKNX Ha NPaBOTBOPYY, iHTEpPNpeTaLinHy Ta NPaBo 3aCTOCOBHY AiSNbHICTb HE BUKIMKAE CYMHIBIB,
ane Bo4yeBnAb NOTPEBYE CUCTEMHOrO OCMUCIIEHHS, PE30HHO AOBOAATL HE MuLLe peani3oBaHy iHCTUTYLINHY
cnpoMoxHicTb KoHcTuTyuiiHoro Cyay YkpaiHu 34iCHIOBaTU Lie MPUHLMNOBO 3HAauYyLLEe B KOHTEKCTi 3abe3neyeHHst
KOHCTUTYLIIMHOTO NpaBonopsaaky B AepKaBi MOBHOBAXEHHS.
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PiBHOIO Mipoto naeTbcs NPo HabyTTA KOHCTUTYLINHOKO CKaprot NPakTUYHOIO 3HAYEHHS, 3Ha4YeHHs 3acoby
HOPUONYHOIO 3aXUCTY MOPYLUEHMX KOHCTUTYLIMHMX NpaB KOHKPETHOI 0cobu, sike yNpeaMeTHIOE BiaNoBiganbHICTb
AepxaBu nepes MoAMHOK 3a CBOK AiANbHICTb Ta BTIMNOE BUXiAHE OYHKLIO HanbHE NPU3HAYeHHS KOHCTUTYLINHOT
ckapru y npaBoBOMY peryioBaHHi.

Bes cymHiBy, (yHKLIOHaNbHE NPU3HAYeHHST KOHCTUTYLIMHOT CKapr BUXOAWUTb 3@ MEXi 3aXMCTY KOHCTUTYLINHNX MpaB
neBHOI 0COOM Ta MycuTb

iHTepnpeTyBaTUCA BiNbLU LUMPOKO — SIK OAWH i3 3acobiB 3abe3neyeHHs KOHCTUTYLIIMHOIO NPaBONOPSIAKY B AEPXKaBi.
YTBEPAKEHHSI KOHCTUTYLIMHO 3aKpinfeHux LiHHOCTeN i MpMHLUMMIB, 30Kpema MpUHLMMIB BiAMNOBIAANbHOCTI AepXaBu
nepea NoOUHOK 3a CBO AiSNbHICTb, HEMPUMYCTUMOCTI 3BYXXEHHS 3MiCTYy Ta 06CcAry icHytoumx npas i ceobog npu
NPUAHATTI HOBUX 3aKOHIB @60 BHECEHHI 3MiH 10 YMHHUX 3aKOHIB, 3abe3neyeHHs iX 3MICTOBOI i hopMarnbHOI
BiAnoBigHOCTI KOHCTUTYUIT YKpaiHU TOLLO, — Ui Ta iHLWIi 3aranbHO3Ha4yLLi Hacnigky BupilleHHA KOHCTUTYLiINHUM
Cynowm YkpaiHu cnpas 3a KOHCTUTYLINHMMMK ckapraMmu € 6€3CyMHIBHUMWN.

Mopinsitoum Taky No3uuito, BogHo4ac rmnmboko nepekoHaHui, WO «4BOE AUHE» YHKLiOHANbHE NPU3HAYeHHs
KOHCTUTYLIHOT CKapri y NnpaBo BOMY PerystoBaHHi, He MOBUHHO 3anepevyBaTit abo nigMiHATY ii NEPBUHHOIO
3HaYeHHs — PUANYHOTO 3aCo0y 3axXMCTy KOHCTUTYLIINHMX NpaB KOHKPEeTHOI ocobu.

3anpoBamkeHa B YkpaiHi MoAenb KOHCTUTYLIIHOT Ckapru noknukaHa 3abe3nevyBaTtu npsiMe 3BepHEHHS 0cobun 3
METO 3aXMCTY i KOHCTUTYLINHUX NpaB Ao KoHctutyuinHoro Cyay YkpaiHu y 3B’A3KY i3 KOHKPETHOW Cy40BO
cnpasoto [2]. 3 uiei npnunHM BUaaeTbca 6e3CcyMHiBHMM, L0 0coba, fka nicns BUYepnaHHs iHWWMX HauioHanbHUX
3aco6iB IOPMAMYHOIO 3aXMCTy 3BEPTAETLCHA A0 OpraHy KOHCTUTYLIMHOT FOPUCAMKLIT, KEPYETLCS MParHEHHAM
AOMOITUCS Y NoAanbLIOMY BiHOBIEHHS Ti MOPYLUEHNX KOHCTUTYLINHMX NpaB, 30KpeMa LUNSXOM nepernagy
OCTaTOYHOr0 CyAOBOrO pilleHHs B i1 CNpasi Ta BiALWKOAYBaHHS AepKaBoto LWKOAW, 3aBAAHOI 11y pedynbTtaTi
3aCTOCYBaHHSA CYyAOM HEKOHCTUTYLINHOIO 3aKOoHYy YKpaiHu.

YTim, 3Baxatoum Ha BigcyTHicTb y KoHcTuTyuiHoro Cyay YkpaiHum nogibHMX noBHOBaXKeHb, came NLLEe BUPILLEHHS
HMM CnpaBwu 3a KOHCTUTYLIIHOK CKaprok He MOXe 3aJ0BOMbHUTY Taki NparHeHHs. ABNAYN LPUANYHUIA 3acib
3aXMCTY KOHCTUTYLiHUX NpaB ocobu cybeuaiapHoOro Ta BUKMHOYHOTO XapakTepy, KOHCTUTYLINHa ckapra HabyBae
4N 0cobKn-3as8B HUKA NPaAKTUYHOI LLIHHOCTI He siK Taka, a Y CUCTEMHO-DYHKLiOHANbHOMY 3B’A3KY 3 iHLLUMMK 3acobamu
IOPUONYHOIO 3aXUCTY.

BignosigHo, aeTbcs Npo Nepernsag ocTaTouHOro Cy40BOro PilLEHHs Y crnpaBi 0cobu-3asiBHMKA Yepe3 BCTAHOBIEHY
HEKOHCTUTYLIMHICTb 3aKOHY, KA 3aCTOCOBaHO CyJOM MpU BUPILLEHHI CNpaBK, a TakoX BiALWKOAYBaHHS
MaTepianbHOI Y MOpanbHOI LUKOAW, 3aBOaHOI 3aCTOCYBaHHAM LWLOA0 0CObU-3asiBHMKA HEKOHCTUTYLIIHUM 3aKOHOM.

Baxnueo BkasaTu, LLO BNPOBaAXeHHA B pe3yrnbTati npouecyanbHol pedopmn 2017 p. [3] iIHCTUTYTY BUKITIOYHUX
o6cTaBuWH Ana nepernsay CyooBUX PilleHb | BU3HAYEHHS] BCTAHOBINEHOI HEKOHCTUTYLIMHOCTI MpaBo BOrO akTa Y
MNOro OKPEMOro NOMOXEHHSA came siK BUKIMIOYHOI 06CTaBMHM € LiiNKOM BUMpaBgaHnMm.

Axe, BUKITHOYHI 0O6CTaBUHY — Lie HOBI (haKTu, siki BUHMKIM NICIs BUPILLEHHST cnpaBu. IHCTUTYT BUKIOYHMX 06CTaBuH
Mae Ha MeTi 3abe3ne YeHHs nepernany CyaoBUX PileHb, YXBaNeHMX i3 MOPYLLUEHHAMU, LLO Manu CyTTEBUIA BNIUB Ha
BUPILLEHHSA cnpaBu. BusHaHHA 3aKOHY HEKOHCTUTYLIIHUM, HE3aCTOCYBaHHS CYA0OM KOHCTUTYLLIMHOIO 3aKOHY,
3M0YMHHI Aii cyaai, nopyLweHHs YKpaiHO MiXXHapoAHMX 3060B’si3aHb NPy BUPILLEHHI

crnpaBuv CyOM — YCe Lie CBigunTb NPo NOMUIKy 3 BOKy AepxkaBu Ta NigpvBae JOBIpY 40 Cy[0BOro pilleHHsi. OTxe,
IHCTUTYT Nepernsagy CyAOBUX pilleHb 3a BUKIMIOYHMMUN 0BCTaBMHaMM CNPAMOBaHUIA Ha YCYHEHHS MOMUIIOK AepXKaBu,
a He cyay [4]. He3Baxatoum Ha MOXMMBICTb BCTAHOBIEHHS BifbLL XXOPCTKMX 0OMe >xeHb HemMae nigcTas
CTBEPOXKyBaTW, LLO NpoLiecyanbHUM 3aKOHOAaBCTBOM 3aKpinsieHo 6e3yMOBHUI nepernsg yCiX oCTaTodHMX CYA0BUX
pilLieHb, Y SKMX CYA 3aCTOCYBaB MPaBOBUIA aKT (MOr0 MOMOXEHHS), BU3HAHUIA Y NOAANbLUIOMY HEKOHCTUTYLIRHUM.
HaBnaku, ik yMOBM ONS iHiLilOBaHHS NPOBaKEHHS 3@ BUKIHOYHMMU 0O6CTaBMHAMW HOPMATMBHO BCTAHOBIEHO
obMmexeHHs y yaci, 3a korom ocib Ta, 3a 3aranbHUM NPaBUIIOM, 3aCTEPE XEHHS LWoA0 BUKOHAHHSA OCTaTOMHOro
Cy[0BOroO pilleHHs [5]. IHakwe

Kaxky4uu, nepeadaveHi po3ymHi 3anobikHMKM ANA AOTPUMaHHAM HeOOXiAHOro 6anaHcy Mixk ny6niyHMM Ta NpuBaTHUM
iHTepecoM. Ane 4n 3abe3nedyeTbCcs Ha NPakTyWLi, BNacHe, 3MiCTOBHWIA Nepernsag oCTaTo4YHOro CyA0BOroO PilleHHS
Yepes BCTaHOBMEHY HEKOHCTUTYLIIMHICTb 3aKOHY, SIKUA 3aCTOCOBaHO CyI0OM MpU BUPILLEHHI cnpasu, 3okpema (4u
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Hacamnepen) y cnpasi ocobu-3asiBHMKa? Yxe cama NOCTaHOBKa TaKOro NMUTaHHS, HacnpaBAi, € HEMPUAHATHOLO,
afpxe nopyLlye NpvHLMN NpaBoBOI BU3HAYeHOCTI. |, BCe-Takun, JOBOOUTBLCS KOHCTaTyBaTu OYeBuaHe.

Cy6’ekT NpaBa Ha KOHCTUTYLNHY CKapry, BUYepnaBLUM iHLWI 3acobu lopMaNYHOro 3axmCTy, CYMIiIHHO BUKOHaBLUM
BMMOTM NpU CKagaHHi i 06rpyHTYBaHHIi KOHCTUTYLINHOI CKapry, He MOXKe AOMOITUCA 3MICTOBHOIO nepernsagy
OCTaTOYHOro Cy0BOr0 PilLEHHS Y BNACHIil cnpagi, B SKOMY Cy0M Oyro 3aCTOCOBaHO BU3HAHMI 3@ OrO CKapro
HEKOHCTUTYLIIIHUM 3aKOH YKpaiHu abo MOoro NonoxeHHs, BCynepey npsMin BkasiBLi Ha Taky MOXIMBICTb Y
npouecyansHOMY 3aKOHOLaBCTBI YKpaiHu.

Takuin BUCHOBOK NiOTBEPOXKYETHCA YNCIIEHHUMUY CYA0BUMU PILLIEHHAMU, YXBaNeHUMW 3a Hacnigkamu npoBamKeHHs!
3a BUKITKOYHUMUK 06CTaBMHaMK. 3MiCTOBHUM yoCcOBneHHsAM Liel npakTukm cnyrye cnpasa Ckpunku A. B., 3a uneto
KOHCTUTYLiNHOT ckaproto (pa3om 3i ckaproto bobupsa O. A.) KoHctuTyuinHuin Cyg YKpaiHu yxBanue CBOE neplue,
iCTOpuYHe, pilleHHs [6].

MocTtaHoBa [pyroro anensuiviHoro agMiHicTpaTMBHOIO CyAy, yxBareHa 3a 3assoto Ckpunku A.B. npo nepernsag
OCTaTOYHOro CyZ0BOrO PilleHHs [7], 3 YCiE OMEBUAHICTIO AOBOAMUTD, LLIO KOHCTUTYLINHO BU3HAYeHi TeMnopanbHi
napamMmeTpw Aii pilleHb opraHy KOHCTUTYLIHOT FOPUCAMKLIT HE3MIHHO TryMayaTbCcsa cygamm sk obcTaBuHa, sika a
priory BMKIOYae nepernsj octaToYHUX CYA0BUX PillieHb Yepe3 BCTaHOBIEHY HEKOHCTUTYLINHICTL NPaBOBOro akTa
abo 1Moro oKPeMOoro NosIoXKEHHs, 3aCTOCOBaHOro CyoM Npuv BUPILLEHHI cnpasn. He 3Baxatoun Ha Te, Lo nepernag
iHiLitoBaB Cy6’eKT MpaBa Ha KOHCTUTYLNHY CKapry, 3a siKOto, BMACHO, BCTAHOBIIEHA HEKOHCTUTYLINHICTb
3aCTOCOBaHOroO CyOM B MO0 CrpaBsi 3aKOHY YKpaiHu.

CncTteMHo Ta pauioHanbHO OLHIOKYM YCI YNHHMKN, SIKi 3yMOBUIN TaKy NPakTUKy NpaBO3acTOCyBaHHS, MepPEKOHaHWN,
wo 6e3 y3rogxeHnx 3miH o KoHcTuTyuil YKpaiHu Ta YuHHOro 3akoHogaBcTBa 36anaHcoBaHe, YiTke 1 He4BO3HAYHe
BU3HAYEHHS OpUANYHNX Hacnigkie piweHb KoHcTtuTyuiHoro Cyay YkpaiHu € He3aincHeHHUM. HasBHi NoognHOKi
iHTeprpeTauiviHi

cnpobu po3B’aA3aHHs LbOro 3aBgaHHs JoTenep NpUM3BOAMIM OO HE3MIHHO HEMPUWHATHOIO pesyrnbTaTy:
3anepeyveHHs TakMx HacnigkiB 4ns ocTaTouHMX CyAoBUX pilleHb. YeproBa cnpoba mae BigdyTucs y 3B’s13Ky i3 nepe
fadeto Ha posrnsg O6’egHaHoi nanatu KacauinHoro agmiHicTpatuBHoro cyay y cknagi BepxosHoro Cyay
kacauinHoi ckaprmn Ckpunku A. B. Ha noctaHoBy [pyroro anensuiHoro aamiHictpatMeHoro cyay [8].

BTim, 41 BOacTbCcst NOBaXXHUM CyaasiM pO3B’si3aTu Lie 3aBAaHHSA Y Takuii cnocib, sikvi 3acsigvyBaB 6u He nuie
nepenbavyBaHicTb, ane N MoparbHy NPUAHATHICTb, MOKaXe TiNbKK Yac.
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