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MOparbHO-eTUYHI CTaHAAPTW, KOHCTUTYLINHI LIHHOCTI, KOHCTUTYLiMHI NpUHLMNK, [OOpoYecHiCTb, nybniyHa Braga.
OuyeBunaHO, WO hyHAAMEHTANbHICTb | BEPXOBHICTb KOHCTUTYLIMHMX aKTiB LLOAO 3BMYAMHMX 3aKOHIB MOBWHHI MaTu
afileKBaTHE NOSICHEHHS. Y CTaTTi 0GroBOPIOETHCS, LLO KOHCTUTYLIT MatTb XapakTep JOKYMEHTIB, Y AKX YKnageHi
OCHOBHI LIHHOCTi NEBHOTO COLiyMY, LLO A 3yMOBIOE iX (KOHCTUTYLIN) BULWICTb HAA iHLUMMW HOPMAaTUBHUMU aKTaMu.
3abesneyeHHs BKa3aHUX LIHHOCTEN NoKMagaeTbes B TOMY YMcni Ha ny6nivHy Bnagy, obMexeHHs sikoi Mae ByTtn
[OCTaTHIM YMHOM 3abe3nedeHe. BucyBaHHA MoOpanbHO-eTUMHNX KPUTEPIIB, YCTAaHOBMNEHHS NEBHMX CTaHAAPTIB ANs
nocagoBux i cny6oBux ocid opraHiB Nny6nivHoi BNaam B cTaTTi po3rnsagaeTbes Sk HeoOXigHWIA

ernemMeHT (IHCTPYMEHT) HOPManbHOro PYHKLIIOHYBaHHS KOHCTUTYLINHOI cucTeMu, dka 3abe3nedyye OXOpPoHy
KOHCTUTYLIMHUX LiHHOCTEN i 3aXMCT NI0ACbKMX NpaB i cBoboa. Po3rnsa KOHCTUTYLINHMX NONOXEHb | 3aCTOCYBaHHS
HOPM OCHOBHUX 3aKOHIB iep>KaB CBITY KPi3b NPM3MY aKCionoriyHnx y4eHb 30e06inbLIoro Moxe nonynspuaysaTtu cs
yepes CKepyBaHHS iHTEpPNpeTaTopiB PO3YMITU KOHCTUTYLIHI TEKCTU 3 NO3ULINA YTBEPIKEHHS B HUX OCHOBHUX
LliHHOCTeN oKpeMoro couiymy. CymIKeHHS NPO KOHCTUTYLLIO SIK AOKYMEHT, HanoBHEHWI 3MiCTOM LLiHHOCTEW MNEBHOMO
CYyCninbCTBa, He BapTO BBaXaTu CyLLMM SBULLEM, NOrO HEOBXIAHO PO3rnsaaaT Sk HanexHe. 3yMOBMEHICTb Takoro
nigxo4y NPOCTEXYETbCA HaAaHHSAM 3HAYHOK YaCTUHOM NiTepaTypu nepeBaru TiNbK1 XxapakTepucTnkam BEPXOBHOCTI
I OCHOBOMOJOXHOCTI OC-

HOBHWX 3aKOHIB (LLO NPaBUSIbHO, MPOTE HE4OCTaTHLO, OCKINMbKM BULLICTb i )KOPCTKICTb KOHCTUTYLIINHUX aKTiB € TiflbKK
3Hapsaaam Ansa 3abesneyeHHs cTabinbHOCTI HOPM 3 BU3HAHHS 1 OXOPOHU HAMBaXXNMBILWMNX (HANLHHILLINX)
CyTHOCTeWN cycninbHoro 6yTTa). BuByaoum 3aknageHi B KOHCTUTYLIT LiHHOCTI, M1 Hacamnepen nepenbadaemo
(Moaentoemo) MeTy NpaBOBOrO PeryrtoBaHHA AepXxaBy, a BiaTak 34iNCHIOEMO 3aKOHOTBOPYY Ta NpaBopeanisauinHy
NPaKTUKK, AKi BOAHOYAC HANOBHIOKTLCA CEHCOM OXOPOHU (PyHAAMEHTaNbHUX LiHHOCTEN.

[Mpobnema mopanbHO-eTUYHMX CTaHg4apTiB NyGnivyHOT Bnagu 3aexan Typbye KOHCTUTYLOHANICTIB, KON naeTbcs
npo ii hopMyBaHHs 1 HEOBXIAHICTb OBI'PYHTYBaHHSA BUCYBaHHSA 4O4ATKOBUX MOpPasbHICHUX KPUTEPIiB 4O NocagoBux
i cnyx6oBux ocid opraHiB nyoniyHoi Bnagu. NutaHHa HeobXigHOCTI BCTAHOBNEHHSA MOparnbHO-ETUYHUX KPUTEPIIB Mig
Yac hopMyBaHHS LMX opraHis (nybnivyHoi BNagmn) BapTo LWyKaTU B 3aKnageHnX KOHCTUTYLISIMU LiHHOCTSAX, 3MICT SIKMX
i 306pa3nTb HEOOXIiAHICTb MOpanbHOro «koMnacy» oci, Lo NpeacTaBnatoTb (Y TOMY YACHI NOTEHLIMHO) NyGniYHy
Bnagy. [nenaunch Bce3aranbHO, NPOTE He BAAKOYMCh 40 OOroBOPEHHS HI0AHCIB, BAPTO 3a3HaunTH, WO HaLioHanbHi
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npaBoOBi CUCTEMU, SIKi BU3HAKOTb AOKTPUHY KOHCTUTYLIiOHaniaMy, MOXyTb nepeabayatu (a nogekyam v notpebytoTb)
YHECEHHS B 3aKOHO4ABCTBO AOAATKOBUX KPUTEPIIB LWOA0 NOTEHLIMHNX

nocagoBux i cnyx6oBux ocib opranis nyonivyHoOi BNagw, WO BU3HAYal0Th NOACHKI 3A4IGHOCTI He TinbkK 3 ornagy Ha
KOMMETEHTHICTb i NpodecioHaniam, a  Ha MopanbHO-eTUYHY MOBEAIHKY Ta nornaau. [1o uboro KOMMIAeKCHOro
BMCHOBKY MOXHa LiMTU 3BaXKatoumn Ha BUKMaAEHI H/XKYe apryMeHTH, siki MPONOHYTLCSA 40 PO3rnsaay.

Mepenycim nepLummn aprymeHT — HEOOXIAHICTb PO3rnsAy KOHCTUTYLIN 3 OrNsSAy Ha BMICT Y HUX LiHHOCTEN NEBHOMO
cycninbcTBa. lNpointocTpyBaTt Le BapTo TUM, WO Byab-sika KOHCTUTYLISA YacTo noTpebye iHTepnpeTauiin, 3okpema, 3
60Ky opraHy KOHCTUTYLIMHOrO KOHTPOSO 3 METO0 BigOOpaXKeHHs B TIlyMayHMX TeKCTax TUX 3acag, fKi 3aknageHi B
KOHCTUTYLii, NpOTe TEKCTyarbHO MOXYTb Y Hill | HE 3HaUNTUCh. TYT OOUINbHO HAgaTW HanexHe NporpecyBaHHIO
Teopii AUHAMIYHOrO (€BOSHOLIAHOMO) TIyMaYeHHs] HOPM OCHOBHUMX 3aKOHIB, sika MOCTYMNOBO BKOPIHIETLCA B
KOHCTUTYLIHY IOpUCNIPYAEHLLI0 HU3KN AepaB. [Mornsa Ha KOHCTUTYLLI SK Ha «KUBUA»

80 Visegrad Journal on Human Rights 4okymeHT 4acTo-rycTto cTaBuTb 3anuTaHHS Npo KPUTEPIn BiGMIHHOCTI:
HaCKINbKN opuriHanbHe 3Ha4eHHs HOPMU 3aKoHyY (abo Te, Lo B Hel BKNaganu B Yac NPURHATTSA, Y/ NePBUHHE
O4iKyBaHHS Bif, 3aCTOCYBaHHSA HOPMW) MOXeE PiSHUTUCH Bif Cy4acHOro? I3 3asHa4yeHoro NnpuMBoay € pisHi 4yMKK, AKi
abo NpMHUMNOBO MAYTb ypi3HOOIY, abo HaMararTbCs BiAHANTN KOHCEHCYCHUI CTEPXKEHb.

Y LbOMY KOHTEKCTi BapTO 3rajaTn amepukaHcbkoro opucta k. bankiHa, akun 3a3HaumB: « KoHCTUTyUinHE
TNyMayeHHa cyaasmmn Bumarae BipHOCTI KOHCTUTYLIT ik 3akoHY. BipHicTb KOHCTUTYLIT ik 3aKOHY O3Hayae BipHiCTb
CrnoBaM TeKCTY, O PO3yMitoTbCs 3 MOrnagy iX Mo4aTKOBOrO 3HaYEHHS, @ TakoX NPUHLUMNIB, SKi NexaTb B OCHOBI
TEKCTY »

1. MpoTe B unx MipkyBaHHsAIX y6ayaeTbCA CyTTEBA M BaXNMBa PisHULSA MiX
BipHiCTIO cnoBam

TEKCTY Ta BIipHICTIO NpMHUMNaM, SiKi 3aknageHi B TEKCTI, 30KpeMa TeKCT Moxe byTu nigaaHun guHamivHomy
THyMa4eHHI0 Ha OCHOBI HE3MIHHMX 3acag. PO OCHOBOMOMNOXHI MPUHLIMMM, SIKi BCTAHOBIIOE KOHCTUTYLISI, JOPEYHO
ckasaHo Yy BiJOMii amepukaHcbkin cnpasi «Mapbepi npoT MeaicoHay, B SIKili TakoXX BU3HAYEHO OLHY 3 FONIOBHUX
dYHKLIA KOHCTUTYLIT — BCTAHOBMNEHHS Ta rapaHTyBaHHSA 3aXUCTY OCHOBOMOSOXHUX LiHHOCTEN (NpUHLMNIB).

BesnocepeaHbo BepxosHum Cygom CronyyeHux LUTaTtiB AMepukin 3a3HadveHo: « Te, WO noan MatTb CBOE
nepBiCHe NpaBO BCTAHOBMIOBATU A9 CBOro MarbyTHLOro ypsaay Taki NPUHLMNAW, SKi, Ha IXHIO yMKY, HanbinbLue
CMpUSATbL BIIACHOMY LLIACTIO, € OCHOBOIO, Ha SKi 3BejeHa BCA aMepuKaHCbKa CTPYKTypa... TOMY NPUHLMNN,
BCTaHOBIEHI TaK, yBaxarTbCa PyHOaMeHTanbHUMK. | OCKiNbKK BNaja, 3 9KOi BOHU MAYTb, € BULLOHK, | BOHA MOXeE
pigKo AisATW, BOHM NpU3HAYeHi 6yTn NOCTiMHUMK »

2. Tpu oKpecneHi xapakTepucTUKN KOHCTUTYLIMHMX NPUHLMNIB, WO

NOLUMPIOKOTLCS M HA LIHHOCTI, Aal0Th NiACTaBM 3a3HavaTy, WO Ui NOCTiVHI Ta dyHAAaMEeHTanbHi LiHHOCTI BKa3ylTb
OPIEHTMPU B NUTAHHSIX (OpMyBaHHA NyonivyHoi Brnagun. OTxe, NUTaHHA NPO Te, Y4 BUMaratoTb KOHCTUTYLi
3aCTOCYBaHHSA MOParnbHO-eTUYHMX KpUTEPIiB Nig Yac popMyBaHHSA opraHie nybniyHoi Bnaau, € npobnemoto
LiiHHiCHOrO xapakTepy. Buxogsaum 3 rinotesu, Wwo 06’eKToM 3aXUCTy B OCHOBHMX 3aKOHaX € NEBHi ideanu, nocrae
BaxnvBa npobnema woao 34iNCHEHHS TaKOoro 3aXMCTy KOMMETEHTHUMUW OpraHamm, MeToAiB iXHbOT poboTu.
Hackinbku 3acobu 34iicHeHHs nybnivyHOT BNaaw € peneBaHTHUMM KOHCTUTYLIIAHIA METi Y MOXITMBOMY 3aXUCTY
KOHCTUTYLIMHMX LlIHHOCTEN «3aranom» 6e3BiJHOCHO 10 MOpanbHUX Ta ETUYHUX MipKyBaHb OCib, siki 3ab6e3neyvyoTb
uen 3axmct? Okpim 3a3HaveHoro, 6yaeMo rosoputn

npo rinoTe3y MopanbHoi (4o6poYecHoT) NyGnivHOT BNaam sk OKPeMOoi LLIHHOCTI KOHCTUTYLi. HacTynHuiA koMnnekcHuin
apryMeHT CTOCyBaTUMETbCS B3aEMO3aNEXHOCTI KOHCTUTYLINHUX LIHHOCTEN | MOpanbHO-eTUYHMX KpUTEPIiB nig vac
bopMyBaHHSA opraHiB nyonivyHoi Bnagn. 3BepHiMOCh ANns AeTanbHioro o06roBopeHHs KOHKPETHOI HaLioOHanbHOI
CUCTEMU, 30KpeMa BapTO MOMMSHYTU Ha KOHCTUTYLIMHY topuUCTpyAeHLito YKpaiHu.

YTBEpAXyoun couianbHi LiHHOCTI, KoHCTUTYUIA YKpaiHn yknagae BepTukanbsHy (iepapxidHy) ix cuctemy. MNoainswoun
TBEpAXeHHS npodecopa M. CaBumHa, BapTo BiA3HAYMTH, WO hyHAAMEHTanNbHO LiHHICTIO BU3HAETLCA MOAMHA,
LIHHOCTSIMY per Se TakoX BU3HAatOTbCA HEBIA EMHI 1 HEBIQYY>XKyBaHi NpaBa Ta cBOOOAMN NOANHMW, CYBEPEHITET i
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TepuTopianbHa UinicHicTb Ykpainn. Ockinbku, BignosigHo o ctatti 159 OcHoBHOro 3akoHy YKpaiHu, BOHU €
OCHOBHUMM KPUTEPISIMX NEPEBIPKM BiAMNOBIAHOCTI KOHCTUTYLIMHUX 3aKOHOMPOEKTIB HA NPeaMET iX BiAMOBIAHOCTI
ctattam 157 i 158 KoHcTuTyuii, HacTynHe Micle nocigatoTb 3acaam KOHCTUTYLINHOro naay (po3sain 1), 3acagu
AemokpaTtmyHoro nagy (po3gin lll) Ta 3acagm 34iicHeHHs1 yCTaHOBYOI Brnagu Hapogom YkpaiHum (po3gin

Xl

3. Mpwu ubomy, roBopsiYM NPO NOAUNHY AK couiaribHy LiHHICTb, CnoYaTKy
OOUiNbHO BUAINATU NMIOACLKY FMAHICTb

SIK OCHOBOIMOJIOXHY LiHHICTb, sika 3abe3neyvyeTbCs rapaHTOBaHMMM AepXKaBok NpaBaMu MOAMHK Ta i cBO60A0M0.
MgHiCTb | 3axUCT NoACbKUX NpaB nepeadavaoTb PO3YMHUIA PO3Nodin cycninbHUX 6nar, 4oTpuMaHHsA 6anaHcy
CyChinbHWX Ta iHAMBIAYanbHUX iIHTEPECIB, 4OAEPKAaHHS NPUHLMNY NPOMOPLIAHOCTI B YaCTWHI 0BMEXEHHS MIoACHKUX
npae, 3abe3neyeHHs Bce3arasnbHOro NPUHLMMNY CrnpaBeanMBocCTi. [apaHTyBaHHA AOTPUMAHHSA 3a3HAYeHNX Ta iHLWNX
NoB’sA3aHMX NPUHLIMNIB, YTBEPOXKEHHS LiHHOCTEN KOHCTUTYLIT noknagaeTbca Ha nybnivyHy Bnagy, sika cepep, CBoix
NMOBHOBa)eHb 4YacTo Mae N AuckpeLiiiy opmMy. BnacHe, yTBepaXXeHHs cnpaBeAMBOCTI Ta PO3yMHOCTI B Aep>KaBi
nig Yac 34iicHeHHs nybnivyHoro ynpasniHHSA, 3a6e3neyeHHs OXOPOHW MOACHKOT MAHOCTI BUMarae Bif npeAcTaBHUKIB
BNaaw BignoBigaTv NEBHUM MoOparbHUM KpUTEpIsiM, a iX NOBOXKEHHS Mae 3abeane-

YyBaTUCb MPUAHATOK COLIiyMOM €TUKOI MOBEAIHKMN, SKa Mae ByTU KOrepeHTHOK KOHCTUTYLIMHUM LiHHOCTSM. Y
LbOMY KOHTEKCTi BApTO BMCMOBUTY ABi apryMeHTHi Te3un. [o-nepLue, Ko neBHin ocobi HagaHo NOBHOBaXXEHHS Ha
30INCHEHHA BNaan Hag iHWMMK, TakM NPeacTaBHUK MOBUHEH BOSOAITY BU3HAHUM couiymom aBTo- 1 Balkin J.M.
Abortion and Original Meaning. Yale Law School, Faculty Scholarship Series. 2007. P . 295-296.

2 Case Marbury v. Madison, United States Supreme Court. 1803. URL:
http://caselaw.findlaw.com/us-supreme-court/5/137.html. 3 CaBunH M.B. KoHcTuUTyUiOHani3M i npupoaa KOHCTUTYLIT:
Teopis i NpakTuka peanisauii: guc. ... OKT. topua. Hayk: crey,. 12.00.02 / Hau. akag. BHyTp. cnpas. Kuig, 2013. 165
c.

81 1 (volume 2) 2018 puTteTHUM CTaHOBULLEM, sike (DOPMYETLCHA Ha 4 0OPOYECHIN (Y LLMPOKOMY PO3YMiHHI,
MoparbHO-eTUYHIN) noBeAiHui. Mo-apyre, AKwWo ocobi, Wo npeacTaBnsie nyonivyHy Bnaay, nig vac 3ginCHeHHs
NMOBHOBaXeHb HEOOXIOHO KepyBaTUCA KPUTEPISIMU cnpaBeaIMBOCTi, AOOPOCOBICHOCTI, pO3YMHOCTI, NoBaru 4o
cniBrpoMagsiH, aKi Tak Yn iHaKLwe BXOAATb 40 CUCTEMU MOpasibHO-ETUYHUX CTaHA4apTiB, TO 6e3 BiANoBIgHOCTI
0COBUCTICHMX MOpanbHMX YCTaHOBOK 0COOM, LLIO Bi4NOBIAATb TakMM cTaH4apTaMm (4M HasiBHICTb aHTUYCTaHOBOK:
3[aTHICTb 40 y3ypnyBaHHA Bnagu, ocobuctoro 3baravyeHHsi, HepiBHe CTaBreHHsi 4O Nio4ew 3a, Hanpuknag,
MaMHOBOI 03HaKOH0), JOBIPEHHS-NMOBHOBAXEHHS HA 30INCHEHHST NyOniYHOI BNaau HagaBaTUCh HE MOXE.

BucnosneHa noauuis Henpsamo nigTpumyeTbea nornsaamm M. PynakeBuya, Sk 3ayBaxye, WO « OLiHKa 1
MopanbHU BUBip 6a30BuUX Ta iHWNX NPOdECINHNX LiHHOCTEN I'PYHTYETLCHA HE Ha BNACHUX yNepemKeHHSX Yn Ha
30BHILLHBOMY BMNVBI, @ HA CBIAOMOMY PO3paxyHKy, LLIO B NEBHI cUTyaUil peanidauis BULLOT LIHHOCTI 3aaTHa
CNpUATY OOCATHEHHIO KpalUMX pe3ynbTaTiB. Taka nocTiiHa pednekcisa aepxxaBHux [nybniyHux] cnyxoosuis
CTOCOBHO CyCMiNIbHUX i NPOMECIAHMX LLiHHOCTEN € IX MoparnbHUM 000B’A3KOM » 4.

Te, wo KoHcTuTyUia YKpaiHu iMnniLnMTHO 3aCTOCOBYE (YM MOXE 3aCTOCOBYBATW) MOParbHO-eTUYHI BUMOTU A0
ny6nivyHMx ocib, NPOCTEXYETLCS TAKOX Y Takux aprymeHTax. Tak, KoHcTuTyuinHmin Cyg YkpaiHu B pilleHHi Woao
TnymadeHHsi ctaten 32, 34 KoHcTuTyuii YkpaiHu, 30kpema Lwoao npaBa Ha nNpanBeci, 3ayBaxuB, L0 « nepebyBaHHsA
0cobu Ha nocapi, NoB’sA3aHin 3i 34iINCHEHHAM (DYHKLIN AepkaBu abo opraHiB MiCLLEBOro CaMOBpSiAyBaHHS,
nepepbavae He TiNbKK rapaHTii 3axucTy npae uiei ocobu, a n oaaTkosi NpaBoBi 06TspkeHHs. My6niyHmMn xapakTep
SIK caMuX opraHiB — cy6’exTiB BnagHMX NOBHOBaXeHb, Tak i iX MOCagoBMX OCIb BMMarae onpunitogHeHHs NeBHOI
iHdbopMmauii Ans hopMyBaHHS rPOMaACbKOi AyMKM NPO AOBIpY A0 BNaau Ta NigTpUMKY i aBToputeTy

y cycninbCTBi » (MyHKT 3.3 MOTMBYBanbHOi YacTuHu) 5 . Lie gae amory 3po3ymitu, wo KoHcTuTyuia Ykpaiin Hagae
[003Bin Ha 6inbL 06TsKNMBE CTaBNeHHSA Ao Ny6nivyHMx cnyx6oBuiB. Mixx TUM, Hanpuknag, y piLleHHi no cnpasi
«[lMpar'ep i O6epLunik NnpoTn ABCTPii» EBPONENCHLKMIN CYA 3 NpaB NI0AMHM 3a3Hadvae, LWo « XypHarnicTcbka cBoboaa
BKITHOYAE I MOXMMBICTb BOABaTUCS 40 AesKOro nepebinblUeHHst Yv HaBiTb MpoBOKaLii » (cnpaBa cTocyBanach
KPUTVKW CyAaiB XypHanictamu), a TakoX 3aCTOCOBYE TaKy NpaBOBY KOHCTPYKLIO, K « HEODXIAHICTb Yy
OeMOoKpaTUYHOMY cycninbCTBi » (MyHKT 38) 6 . O4eBMOHO, WO TEMATMKA 3aXMCTY NPMBATHOCTI NyOnivyHNX OCib €
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HaA3BUYaNHO CKIMagHOM Ta AMCKYCIIHOK TEMOIO, LLIO AaE 3MOry NPUBECTM Macy KOHTPapryMeHTIB NpoTu
[03BOJIEHHS

ny6niyHoro o6roBopeHHs NoBeAiIHKN Ta MOpanbHUX NigBanvH NocagoBux i cnyx6oBux ocid opraHiB nyonivHoi
Bnaaw. NpoTe BapTo NOroAmMTUChH, LLO, Nam’aTaroum Npo HeobXiAHICTb y 4eMOKPaTUYHOMY CYCMinbCTBI Nig3BITHOCTI
nybnivyHoi BNagu nepen o)xepernomM Bnaav (Hapogom) Ta 3 MeTo 3anobiraHHs 3NoBXMBaHHIO NyOnivYHOK BNagok
HaZaHVMK T NOBHOBAaXeHb, CTOCOBHO NMy6niYHMX Cny>60BLiB MOXYTb 3A4iIMCHIOBATUCL 3aX04M rPOMaAChKOI KPUTUKN
B TOMY YUCHIi 3 MPMBO4Y MOPAanbHO-ETUYHOT NOBEAIHKN.

Omxe, 3a3HaveHe gae 3Mory AinTu BUCHOBKY, L0 KOHCTUTYLNHI NPUHUMAM NnepeabadaloTb MOXAMBICTb
3aCTOCOBYBaTW MOpanbHO-eTUYHI KpUTepii Sk Heob XigHi AeMOoKpaTuyHI npoueaypv nig Yac opMyBaHHSA OpraHiB
nybniyHoi Bnagu. Ha nigcuneHHs Luboro TBEpAXEHHS BapTO BKa3aTh 1 Te, WO BM3HAHHSA Ta 4ist NpUHUMNY
BEPXOBEHCTBA NpaBa B YKpaiHi (AK1in 3a CBOIM 3MICTOM TakoX € LiHHICTio KoHCTUTYUIT YKpaiHu), ogHWUM i3 nposiBiB
AKOrO, sk 3a3HauMB KoHcTUTyLiiHWIA Cya YkpaiHu, € Te, « L0 NpaBo He 0BMEXYETbCS NLLE 3aKOHO4ABCTBOM SIK
O[Hi€0 3 NOro hOpM, a@ BKIKOYAE W iHLWI coLianbHi perynstopu, 3okpema HopMu Mopani, Tpaaudii, 3Buyai ToLo, sKi
neriTMMOBaHi CyCnifbCTBOM i 3yMOBMEHi iCTOPUYHO AOCATHYTUM KyNbTYPHUM PiBHEM CyCMinbCTBa » 7, Aat0Tb 3MOry

roBOPUTM NPO AOAATKOBI (HENPABOBI) IHCTPYMEHTH (B TOMY YMCHi) WoA0 hopMyBaHHS opraHis nybniyHoi Bnagum. Ak
ykasyBaB npodecop npasa P . [IBOpkiH, « BU3HAYEeHHs1 BEPXOBEHCTBA NpaBa Mae BigobpaxaTu, Lo BOHO € 406poMm
»8. BeHeuincbka komicia (EBponercbka KOMICist 3a 4 eMOKpaTito Yepes nNpaso), y CBOK Yepry, OOHUMMU 3 Oro
KpuTepiiB BU3Ha4Yae 3ab0poHY CBaBinss, HesanexHi Ta 6€3CTOPOHHI cyan ToLlo 9, Lo B MiACYMKY OAE MOXITMBICTb
CTBEpPAXYBaTH, LLO AN 3a6e3neyYeHHs KOHCTUTYLINHMX LIHHOCTeN 3aKOHOA4aBCTBO YKpaiHM Mae BpaxoByBaTyh
MoparnbHi 1 eTUYHI cTaHA4apTy Nig Yac hopMyBaHHS opraHie nyonivyHoi Bnagu.

4 PypakeBu4 M.I. MpodpecinHa eTuka gepxaBHUX cny60BLiB: Teopis i npakTika hopMyBaHHsS B yMOBaX
AeMoKpaTum3aLii Aep)kaBHOro ynpasniHHA: MOHorp. TepHoninb: AcToH, 2007. 227 c. 5 PiwenHs KCY Big 20.01.2012
Ne 2-pn/2012. URL: http://zakon5.rada.gov.ua/laws/show/v002p710-12/paran51#n51.

6 PiwenHsa €CIMJ1y cnpasi «[Mparep i O6epLunik npotn ABc Tpii». URL:
http://cedem.org.ua/library/sprava-prager-i-obershlik-proty-avstriyi/. 7 PiwenHs KCY Big 02.11.2004 Ne 15-pn/2004.
URL.: http://zakon3.rada.gov.ua/laws/show/v015p710-04.

8 [OBopkiH P . BepxoBeHcTBO npasa. dinocodisa npasa i 3aranbHa Teopid npasa. 2013. Ne 1. C. 17. 9 BepxoBeHcTBO
npasa. [lonosiab, cxBaneHa BeHeuincbkoro Komicieto Ha 86-my nneHapHomy 3acigaHHi. BeHeuis. 2011. MNMpaso
Ykpainun. 2011. Ne 10. C. 177.

82 Visegrad Journal on Human Rights Y po60Ti Aekinbka Te3 NpUcBAYEHO AVHAMIYHOMY TIyMa4YeHHIO HOPM
KOHCTUTYLI T@ OCHOBOMOJSOXHUX NPUHLMMIB, L0 B HUX MICTATLCA. Y NpegMeTHOMY CTOCYHKY CTaTTsi NOB’A3aHa 3
TUM, LLIO MOparbHi Ta eTUYHI NpuHUmMnK (KpuTepii) B YacoBOMY 3pi3i BHACNigoK NePEeOCMUCTIEHHS KUTTEBUX KBECTIN
MO>XYTb 3MiHIOBATKCb, @, Hanpuknag, KoHcTuTyuis YkpaiHm He BU3Hayae Oyab-saKMX KOHKPETHUX MOpanbHUX
YyCTaHOBOK (OKpiM CyaZiB CyAiB 3ararnbHOI OPUCAMKLIT), MPOTE YCTAaHOBIOE NEBHI CTEPXKHI NPaBOBOI CUCTEMMU
(uiHHOCTI): 3abe3neyeHHs rigHOCTI NoAUHK, 1T NpaB, BEPXOBEHCTBO Npasa, AeMOKPaTUYHMX NPOLECIB TOLLO, O
BapTO 3abe3nevyBaTtu B TOMY YMCHi Yepe3 MOpanbHO-eTUYHI CTaHAapTy NyonivyHoi BNaau, siki (CtaHgapTu, Kputepii)
dopmytoThCS iCTO-

PUYHO, ane MOXYTb 3MIHIOBaTMCh 3anexHo Bif BUKMNMKIB Yacy. BullesasHaueHe BUKNageHo 3 No3nLini Tean «
NPVHLMNAW, SKi HE Aat0TbCA KOHCTUTYLIMHUM TEKCTOM, iHOAI npunucytoTecs KoHeTtuTyuii » 10 (y HawomMy Bunaaky ue
cTBepaHe nonoxeHHst). MNpoTe cnpaeai mae ceHc MipkyBaHHS K. Fopobus, o « LiHHICTb BinbLu AieBa Ta 3axuLLeHa,
SKLLO BOHa BupaxeHa B HopMi »11. Lle cTocyeTbCs 1 NpONMCyBaHHS B TEKCTAX KOHCTUTYLI KOHKPETHUX
MOparnbHO-eTUYHUX KPUTEPIIB K YMOB hopMyBaHHS nNybniyHOi BNaaw. 13 Lboro npuBo4y BapTo ckasaTw, LWo
KoHcTuTyuist YKpaiHu (OCKiNbK1 NpUKNaan HaBOAATHCS came 3 YKpaiHCbKOT KOHCTUTYLINHOI FOPUCTPYAEHLiT) moYacTm
BMpakae CBOI MOrNsAAn Woao MoparnbHUX KpUTEPIiB (hopMyBaHHS AepXaBHOI BNaaw, 30Kpema CyAoBOI, OCKiNbKM
nepepbavae, Wo cynaa mae

6yt pobpoyecHum (ctatta 127) 12, a cyaaa KonctutyuiHoro Cyay YkpaiHn NOBUHEH MaTu BUCOKI MOparibHi
akocTi (ctaTtTa 148) 13. To6T1o Taki nonoxeHHs KoHCTUTYLi YKpaiHy 4aloTe MOXAMBICTb roBOpuTH, WO OCHOBHUIA
3aKkoH YKpaiHn BCTAHOBIHOE NPSIMY HOPMY LLIOAO MOpPanbHO-eTUYHUX CTaHAapPTIB Mig Yyac hopMyBaHHS CyAAiBCbKOro
Kopnycy.
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O6roBopeHHst NoAibHNX HOPM, LLIO 3aKMNafeHi B TEKCTax KOHCTUTYLIN, HeobXxigHe 3 ornsay Ha npobnemy ix
BUKOHAHHS1, YOOCKOHANEHHs1 MexaHiaMy BU3HAYeHHS1 HEOOXiOHNX MOpanbHO-eTUYHUX CTaHOApPTIB, ePeKTUBHE
BMPOBAaXEHHS B HaLlioHanbHi NpaBoBi cuctemm Towo. NpoTe Lsa cTaTTa ckopile opieHToBaHa Ha GinbLl rmobansHe
PO3YMiHHS HEODXILHOCTI BBEOEHHS TakMX MOparibHUX KPUTEPIiB, LLO BiAKPUBAE CEHC YNPOBAMKEHHS BULLEBKA3aHNX
MexaHi3miB. ToMy 3ynUHIMOCbH TPOXW AeTanbHille ¢ ame Ha cyaaiBcbkomy kopnyci. He notpebye noBeaeHHsA Ton
aKT, LLO CyHaCHUMU KOHCTUTYL MW, MDKHAPOOHUMW OOKYMEHTaMM, y TOMY YUCTi KOHBEHLiAMU, BCeBiYHO
3aXMLLAETBLCA MPUHLMM CYA0BO| HE3aNeXHOCTI. YciMma MOXNMBUMKU cnocobamu NpOnoOHYETbCS YHUKHYTU
iepapxiyHoCTi Mix cyaaamu, a ix nignopsiakyBaHHA HeobXiaHe nuiie npaey, NpoTe Woao0 LbOoro BUHUKaKTh

neBHi Nnpobnemu 3 peanisauieto. MNpounTyemo crnoBa amepukaHcbkoro topucta [. bonca woao BOX BaXKINBUX
03Hak cyay (CyAAaiBCbKOi BEPXOBHOCTI N He3anexHocCTi): « CyaaiBcbka He3anexHiCTb i CyaaiBCbke BEPXOBEHCTBO
npauoTb Pa3oM, Hamarat4nch rapaHTyBaTy, LLIO BEPXOBEHCTBO NpaBa He Oyae nigipBaHe NoniTM4HUM TUCKOM,
SKUI iCHY€E B Oyab-sIKUIA KOHKPETHUIA MOMEHT Yacy... 3BMYaNHO, Hi MPUHLMN CYA0BOT BEPXOBHOCTI, Hi MPUHLMN
Cy[0BOI HE3aNEXHOCTI He rapaHTYOTb BEPXOBEHCTBA NpaBa, sk HaraaytoTb Ham crnpaBu «CKOTT NpoTu
CeHpodopaa» Ta «Kopmemauy npotu Crnonyyexumx LUTaTtiB». TUM HE MeHLLEe BOHM € BaXNMBMMM NigBanvHamm
3aKOHHOCTI, SKi MM He MOoXeMo cobi 403BONUTM BBaXaT caMo CODOH 3p03yMinnum »

14. BapTo goaaTu, Wwo ocoba,

BOJIOAI0UMN HE3ANEXKHICTIO 1 BEPXOBHICTIO (MAeTbCA Ha yBasi TOM akT, L0 CyA0Be pilleHHsi € 000B’A3KOBUM [0
BMKOHaHHS), Mato4m AOCTaTHIO KOMMEeTeHLjo, Moxe ByTn BiaBepTo Hebe3neyHo AN CycninbCTBa, SKWO Taka
ocoba He cnoBigye Ti LHHOCTI, 30KpemMa He BignoBigae MopanbHUM MigBanuHam, siki BUMarae cycninbctao. Lis Tesa
MO>xe ByTu KIHo4OBOK B PO3YMiHHI HEOOXIAHOCTI 3anpoBagKeHHS1 MOpPanbHO-eTUYHMX KPUTEPIIB Mig vac
hopMyBaHHsI CyAaiBCbKOro Kopnycy, ki (kpuTepii) MoxXyTb 3abe3neunTy Biabip kaHaMaaTyp i3 BiANOBIAHUM PiIBHEM
rigHOCTI.

Mixx Tm npobnema aBTOPUTETHOCTI CyJOBOrMO PILLEHHS, LLO Mae 3Ha4YeHHs1 B TOMY YMCTTi ANt NOrO HaneXHoro
BMKOHaHHS, 6e3nocepeHbOo NignopsiaKkoBaHa 0COOUCTOCTI CyAAi, L0 YXBantoe pilleHHs. Tarap iHTepnpeTtauii
KOHCTUTYLINHMX NOMNOXeEHb, LU0 NOKNaaeHni, Hanpvknag, B YkpaiHi Ha cypais KoHctutyuiiHoro Cyay YkpaiHu,
NOBMHEH CYNPOBOLXYBaTUCh AOBIPOK rPOMaACLKOCTI A0 CyAAiB, IXHIX LiHHICHUX NOrNaAiB, OCKiNbK1 NOETbCH Npo
TNyMayeHH 9 OCHOBOMOJSIOXHUX HOPM, SKi NPUIHATI Bif iMeHi Hapoay, Lo NeriTMMisye pilleHHs Uboro cyay.
HeobxigHicTb e Biabopy 3a MopanbHUMMU 1 ETUMHUMW KPUTEPISMU A0 TakMX OPraHiB y LMX BUMNagKax € 04eBUAHO
HeobxigHicTio. OKpeMo 3a3Ha4yMMo, L0 BUCBITIIEHE TAKOX NOYACTW Bigkpyeae NpobnemaTuky LiHHOCTI nybnivyHol
Bnagu (B LbOMY KOHTEKCTi Cy40BOI Bnaamn)

10 Lyons D. Constitutional Principles. Boston University Law Review. 2012. Vol. 92. Ne 4. P . 1237. 11 lopobeL, K.B.
Akcurocdepa npasa: rrocodckmin n topuandecknin anckypc: moHorpad. Ogecca: ®enuke, 2013. 157 ¢. 12
KoHcTuTyuist YKpaiHu: YnHHe 3akOHOAaBCTBO 3i 3miHamu Ta gonos. CtaHom Ha 1 Bepec. 2017 p. (O®IL. TEKCT).
Kwvis: MAJIMBOOA A.B., 2017. 52 c.

13 Tam camo. 63 c. 14 Boies D. Judicial Independence and the Rule of Law. Washington University Journal of Law
& Policy. 2006. Vol. 22:057. P . 58.

83 1 (volume 2) 2018 sk iHCTUTYLiOHaNbHO-OYHKLIOHaNbHY OCHOBY KOHCTUTYLIIOHaMiI3My, MPO Ky TaKOX 3a3Hadae
npodgecop A. KpycsiH 15 . OTxe, OCHOBHI 3aKOHM AepKaB BapTO po3rnsgaty 3 Nornsgy Ha LiHHOCTI, siki BOHM
YTBEPKYIOTb, 8 YMOBaMM OXOPOHW TakMX LHHOCTEN NOBUHHA ByTn edpekTMBHa Moaens nybnivHoi Bnaau,
MoparbHUI «komnac» sKoi 6yae peneBaHTHUM KOHCTUTYLIMHUM npuHumnam. KoHCTUTyLi, Wo BU3HaKThL Aito
NPVHLMNY BEPXOBEHCTBA NpaBa, 6€3yMOBHO, I'PYHTYOTLCA HA OXOPOHi TaKMX LiHHOCTEN, SIK N0ACbKA TMigHICTb,
noAcbki Npaea i ceoboam, nemokparTis. PeanbHe 3abe3neyveHHs X LiHHOCTEN MOXIMBE TiNbKM TaKO CUCTEMOK
nybniyHoi BNagwm, sika cnoeigyBatMme Ti cami igei. Ha ocHOBI BUKnageHoro matepiany MoXeMo AT BUCHOBKY, LU0
MOpanbHO-eTUYHI

cTaHgapTv NybniyHoi BNagm € HeobXiaHMM IHCTpYMeHTapieM (3Hapaaaam) Ans YTBEPIKEHHST KOHCTUTYLIMHUX
LiHHOCTel (MopanbHO-eTUYHI KpuTepii Wwoao nybniyHoi BNagm sik 3acobu aii KOHCTUTYLINHOI cucTtemm). MNpu Lbomy
AKLWO cycninbcTBOM ByayTh BUPOOMEHi Ta Morog)eHi ctaHgapT HeobxigHMX MopanbHUX NigBanvH NOCaaoBUX i
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cnyx6oBux ocib opraHiB Nny6rivHOI BNagn, To MOpanbHO-eTUYHI KpUTEpPIT MOXYTb NpeTeHAyBaTh Ha XxapakTep
IHCTPYMEHTarnbHNX LiHHOCTEN KOHCTUTYLLT.

ARite-u)s Y cTaTTi po3rnsiHyTo MoparnbHO-eTUYHI cTaHaapTu (Kputepii) nybnivyHoi Bnagun 3 nornsay ix micus B
CUCTEMI KOHCTUTYLINHMX LiHHOCTeNn. Cepep iHWOro cTaTTs PO3KpUBaE HeObXiAHICTb BUCYBaHHS LMX KpUTepIiB 40
nocagoBux i cnyx6oBux ocib opraxis nyonivyHoi BNaam, ocobnueo cyaaiBcbkoro kopnycy. CTBEpAXYyeTbCS, L0
BMCYBaHHS MOParbHO-eTUYHWX KPUTEPIiB 40 NpeAcTaBHUKIB NyOnivyHOI BNagu € iHCTPYMEHTOM A5si HAaneXHOro
PYHKLiIOHYBaHHSA KOHCTUTYLIMHOT CUCTEMMU LLLOAO0 OXOPOHWN KOHCTUTYLINHUX LLIHHOCTEN, 3aXUCTY MIOACLKUX NpaB i
cBobos.

Summary In paper the moral and ethical standards of public authority in terms of their place in the system of
constitutional values are considered. Among other things, the article reveals the necessity of nominating these
standards to officials of public authorities, and especially as regards the judicial corps. It is argued that the
nomination of moral and ethical standards for representatives of public authorities is an instrument for the due
functioning of the constitutional system for the protection of constitutional values, human rights and freedoms.
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