Scientific Research in the Rule of Law field: Current
situation and long-term perspectives

Author: Reminska Yu. Yu.

Affiliation: Taras Shevchenko National University of Kyiv
Publication: KoHcTuTyuioHanicT - 2018

Publication date: 2020-10-27

Permanent URL:
https://constitutionalist.com.ua/scientific-research-in-the-rule-of-law-field-current-situation-and-long-term-perspectives/

Author information

Reminska Yu. Yu.

Taras Shevchenko National University of Kyiv

Abstract
SCIENTIFIC RESEARCH IN THE RULE OF LAW FIELD:
CURRENT SITUATION AND LONG-TERM PERSPECTIVES

The universalization of international legal regulation presupposes formation of the common vision regarding the
certain social values. Among such social values is well-known rule of law idea, which serves as an umbrella
principle for the international community. The purpose of this article is to reveal the nature of the rule of law
theoretical evaluation. The aut hor discusses the issue of the pragmatic understanding of the rule of law idea.
Essentially, attention was concentrated predominantly on the foreign legal thinker's researches. The foci of the
discussion in this paper are four major fallacies and problems, namely, the components of the rule of law, its concep
tualizing by international institutions, and permanent meaning i n

the globalization processes as well as further development in the field of Ukrainian law theory. In this work such
research methods as the comparative and systematic were used. Specifically, with the aid of first method, it is
possible distinguish mai n peculiarities of the foreign legal tradition from the Ukrainian knowledge about the rule of
law. Indeed, the systematic method allows the author to reveal main gaps in the rule of law conceptualizing, thus
create a set of questions serving as the focal p oints for the future academic findings. The author argues, there is a
great difference between rule of law that operates at the international level (as fundamental regulator between
States or/and other international institutions) and rule of developed by

various international institutions with an aim to promote and "incorporate" this concept (or its particular component
parts) in to national legal systems. In other words, international organizations (both governmental and
non-governmental) as the key actors in international law-making process often use the rule of law in their external
policies, main aim of which is to promote diffe rent legal values (such as human rights and democracy) and various
governance standards. It is concluded that the rule of law conceptualization could be done at different levels.
Furthermor e, the implementation mechanisms of the researched principle should be further investigated in the
context of Ukrainian legal system.

Key words: rule of law, legal theory, concept, international rule of law, normative standards, foreign jurisprudence,
international organizations. Introduction. Does rule of law principle make a difference in the real world? Does
implementation of its core normative standards lead to the improvement of national legal orders? This is the
questions that determine the relevance of the present article. For the last decade, the rule of law agenda has
become overloaded with dozens issues related to its practical implementation into domestic legal systems. In this
context, it is of utmost importance to realize that rule of law has become an effective tool for the global governance
to guide assistance policies, planning and
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implementation of programs concerning human rights. Taking into account the aforesaid, this research paper is
devoted to the systematization of diverse academic findings in the rule of law area. Thus, its overall aim is to
examine current situation on the rule of law concept development.

This will allow the author to outline further perspectives in the rule of law investigation as well as to mark out existing
gaps in its theoretically-normative construction. In the absence of the rule of law and strong civil society, reformation
of parti cular governance system has no effect and is associated in some cases with exclusion and marginalization
within a State. To avoid it, it is necessary to explore modern legal practices on the facilitation of the rule of law
adherence. Logically, those legal practices are based on the complex theoretical knowledge, encompassing a wide
range of rule of law adaptation mechanisms and models. Unfortunately, in most cases Ukrainian Academe has not
possibility to investigate

such-line scientific sources. Hence, in accordance with such methods as comparative and systematic, the author
intends to demonstrate foreign scientific trends in the rule of law conceptualization. The key objectives of the article
are reflected in its main sub-sections. Particularly, the sub-section A focused on the essential rule of law issues.
Next parts oriented on the global rule of law aspects, namely, its international dimension and global
operationalization. And, finally, in sub-section G the author tries t o highlight unexplored rule of law questions, thus
demonstrating its dynamic character.

© Reminska Yu., 2018
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of the research. The legal literature routinely inform us about various aspect of the rule of raw, causing new waves in
its theoretical conceptualization, developing new instruments of its perception and practical application, renovating
institutions both governmental and intergovernmental. So, does the rule of law doctrine examined in sufficient
detail? To answer to this question depends, of course, on the perspective from which this idea is considered and
from the degree of rule of law adherence in particular country. Clearly, the concept of the rule of law is actively
developed by foreign (predominantly, Western)

academics and the author's main task is to systematize existing approaches to the rule of law investigating as well
as to delineate its aspects that remained unexplored in the light of new globalization challenges. Traditional aspects
of the rule of law. Recently, an increasing number of rule of law researchers justify the thesis regarding the
necessity of applying such a definitional approach, according to which this principle is seen in perspectives of
elemental composition. In this sense, for the purposes of the current study, scientists' investigations related to the
rule of law perception via its constituent parts is essential as it allows to choose optimal mode for its direct
understandi ng. Thus, there is a strongly

held view that the necessary groundwork for this approach was laid in 1969 in the fundamental work of the famous
philosopher L. Fuller in his "The Morality of Law". To show the Rule of Law "polarization", researcher referred to
eight requirements that should be imposed on the content and form of the law, the observance of which allows to
outline the purpose of the very rule of law principle [11, p. 39].

His followers in the American law philosophy recognize the need to identify the components of the rule of law not
only in order to comprehend its essence, but also to identify the main directions of improving its implementation in
the field of regulation of relations between society and the State. Thus, J. Raz in h is "The Rule of Law and lts
Virtue" also defines eight basic Rule of Law principles and adds that each of these principles is modified within a
specific societal context and in response to specific societal conditions [32, pp.16-19].

Aforesaid works have become the main benchmark for the further research of stru ctural elements of the
investigated principle. Some linguistic confusion. Nevertheless, the fieldspecific literature is charac terized by the

chaotic use of such word-expressions as "elements of the rule of law", "rule of law requirements", "rule of law
principles", "indicators of the rule of law", "components of the rule of law" etc. For example, some of the above
definitions were used in the studies of J. Waldr on (there is no distinction between rule of law requirements and its
principles) [37, p. 2], R. Fallon (confusion between rule of law requirements to the quality and form of the law with

procedural elements of the rule of law) [9, pp. 7-9],
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M. Rosenfeld (minimal requirements for the effective rule of law implementation are identified with the structural
parts that constitute the elemental its composition) [33, p.1313], J. Jowell (rule of law elements are revealed through
its main sub-principles, which are at the same time can be regarded as the legal values) [18, pp. 18-22] and others.

Consequently, using such word-combinations, the authors in most cases do not make a significant distinction
between the above terms, which in turn creates considerable barriers in designing the logical structure of the rule of
law definition. To illustrate our rationale, three following immanent characteristics should be marked out:

1) the elements of the rule of law principle, which in fact
are its structural (constituent) parts;
2) the requirements of the rule of law principle, which

are imposed on national legal systems (to ensure maximum efficiency in consolidation of generally accepted rules of
international law); such requirements largely reflect certain standards in prote ction of fundamental human rights
and freedoms from the State's arbitrary actions;

3) the requirements directly affecting the rule of law;

here we are talking about the improvement of rule of law national versions, taking into account the practice of
improving this principle by th e main actors of international legal relations. Existing number of scientific sources,
focusing on the elemental composition of the r ule of law principle, shows that comprehensive definit ion of this
concept should be made within the framework of the systemic-functional approach, which had not previously been
applied either by domestic or foreign legal thinkers in terms of to the structural determinants of this principle.

Therefore, since the current research paper task is to examine how the rule of law principle manifests itself in
contemporary legal practice, it is especially relevant to consider the investigated idea as a specific structure of the
theoretically-normative nature. However, it should be noted that in most broad implicat ions, the modern stage of
Ukrainian legal theory development is characterized by the lack of scientific developments on some issues. For the
author, the application of the systemic-structural approach will allow to make the rule of law principle more flexible,
being not only a product of purely scientific research, but also a specific set of normative standards widely used
within national legal practices.

Rule of law global perspectives. It is generally accepted that the rule of law is not limited to the national legal system
today. Taking into account the fact that foreign legal thought has accumulated some theoretical experience of
studying the operation of researched principle at the international level, national science (and the legal theory in
particular) has an important mission: to find a methodologically appropriate way in conceptualizing the functional
peculiarities of this principle precisely in the area of international legal relationships.

Among the researches with a synthesizing nature, it is necessary to distinguish pape rs devoted to the theoretical
explanation of the operationaliz ation peculiarities of the investigated principle in the process of the world legal order
globalization [for example, studies undertaken by M. Heupel [14], S. Zifcak [41], J. Heckman [13] and F. Neate [25].
Indeed, such research deal with the questions of rule of law axiological rethinking via improving its content within
present-day processes of world environment internationalization. Therefore, the main attention is drawn to the
shifting of values that are in the subject field of the rule of law principle. It appears that a such-like perspective on the
rule of law study is correct, but

needed to be clarified. Primarily, utmost importance is given to the fact that among the legal consequences of the
universalization of the investigated principle is the convergence of legal systems in the area of implementation and
adaptation of generally accepted international legal standards. Thus, during a lively discussion regarding the rule of
law nature and functioning within the framework of the international legal system, a much simplified understanding
of this phenomenon was overcome.

A significant layer of scientific literature consists of studies devoted to the inter nationally-tangible aspect of the rule
of law. In contrast to Ukrainian legal scholars, the research-area of foreign experts necessarily includes complex
issues related to the conceptual content of this principle in its international dimension (namely,
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researches made by A. Watt s [39], B. Chinmi [7], H. P. Aust [2], K. Keith [20], A. Nollkaemper [27] as well as J.
Waldron [ 38] and others). Since current article is in itself of descriptive nature, the author wants to suggest
systematized methodological approaches to the rule of law understanding found in international law theorists'
academic papers. Specifically, using broad-spectrum (and sometimes diametrically opposed) methodology, western
scholarship tends to design an international version of the examined concept with an aid of a wide range of legal
and political categories.

Moreover, "they range from reaffirmations of the protection of the individual by human rights over the rule of law as a
benchmark for good governance to understandings which equate the rule of law simply with the idea that there is a
law in international relations" [39, p. 15]. Such approaches can be classifies into following sub-groups:

Sub-group 1: Approaches which identify particular legal phenomenon by parity of reasoning; in our case,
international rule of law is defined clearly as its domestic version, that is, as the ideal, according to which
international law subjects are subject to the wellestablished law customs and standards [7, p. 291].

Sub-group 2: "Vehicular" approaches focusing on the instrumental capabilities obtained by the rule of law in order to
transform certain parameters of the legal reality. Being a powerful tool, international rule of law is considered in two
following complexions:

a) the concept designed to tackle the problems that arise "when one or more gov ernments become parties to the
controversies; when there is a dispute between an individual (or corporation) and a foreign government, or between
the governments of two or more nations"; at the same time, its instrumentality is manifested in the fact that
international law itself unites the norms, stipulated in international customs and corresponding treaties that are
"considered by nations as legally binding on themselves in their dealings with one another and with each other's
citizens" [3, p. 556];

b) the international rule of law by its whole nature is policy-oriented concept; this means the rule of law plays a dual
role at the international level: as a principle which should be incorporated in States external policies, imposing a set
of liberal po litical commitments, which depoliticize power relations "embedded" in the process of legalizing certain
international relations; at the same time, rule of law serves as a re cognized by international community social value,
which provides nations and people with a path to peace and prosperity [15, p. 378].

Particularly, the instrumental approach, described above, was extensively used in the context of accountability and
responsibility of the States in their domestic and foreign policies. Thus, the rule of law idea, placed into the
international r elations "vacuum" is seen, as the normative and moral standard employed by States in their
cooperation with each other as well as in respect to their relations with the citizens [2].

Sub-group 3: Elemental approach, according to which international rule of law is understood the process through
which special Rule of Law principles in relations between States and other subjects of international law are applied
[6]. In order to specify this methodological technique, rule of law at the international level much differs in its
constituent part from the domestic analogue. However, some legal academicians extensively debating about the
operationalization of certain r ule of law elements at the international level. In author's personal opinion, such
scientific struggles continue to be carried out. Namely, if we are talking about legal certainty at the international
level, an awkward question may arise: whether this principle is

applicable in relations between international law actors. From the comparative perspective, it is quite obvious that
international rule of law in itself envisages mutual interaction with its national version. Thus, the question of the rule
of law functioning at t wo levels of legal relations is characterized by ongoing scientific inquiries in relation to
development of a variety of conceptual approaches.

Usually, it is emphasized that the correlations ("tangency points") between two rule of law versions must be
analyzed from three different positions:

1) in what way the concept of national rule of law,
understands, accepts and opposes its international version;
2) in what way international rule of law doctrine

understands, accepts and opposes its national version;
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3) how and in what way can be understood and

evaluated the interaction between two versions by the international community [19, pp. 2-3]. Such an approach is
methodologically faithful, since the analysis of the international rule of law (namely, its targetorientation nature)
requires a r ethinking of the principle in such a way, according to which all existing systemic differences between
national and international legal orders will be taken into account [25, p. 155].

A benchmark approach to the contemporary academic papers, written by Western European and American authors,
allows us to make a more complete and clear picture regarding the delineation of international rule of law and its
national analogue. Usually, the diversity of views focused on the correlation between international and national rule
of law ideas can be reduced to the following statements:

1) there is a substantial di stinction between national

and international rule of law, in respect of different methods and ways applied to the implementation the principle in
particular level of legal relati ons [38, p. 317; 30, pp. 192- 193; 40, pp. 299-300; 15, pp. 266-367].

2) there is a certain relationship between national and

international rule of law (in this context, it is referred to t he substantial interaction betwe en national and
international law); for example, an outstanding legal thinker from the Netherland A. Nollkaemper, such interplay
examines from the perspective of mutual reinforcement of these two rule of law manifestations [26, p. 76].

Crucially, in recent decades, foreign academic interest in the issue of interaction between the rule of law versions in
recent decades continues to grow. Specifically, among such urgent concerns is the transposition issue of national
versions of the rule of law to the level of international legalrelations.Thesolutiontothisproblemm
aybebasedon several diametrically opposed positions. Some legal academics (for example, A. Watts in his
publication "The International Rule of Law" and I. Hurd in his article "The international rule of law and the domestic
analogy") strongly argue that there is no any theoretical and methodological grounds for transposing the national
rule of law analogue to

the rule of law (or some of its characteristics, structural elements) operated at the international level. Consequently,
the international rule of law formula cannot be simply deduced from the domestic rule of law doctrines. It is believed
that these two variants developed separately, addressing different in their content political challenges and needs,
because they are based on various principles of the political power organization [39, p. 16; 15, p. 376].

Other legal theorists, by contrast, believe that the logical consequence of the coexistence of the two rule of law
variations is in their c onstant interaction, directly expressed via the transpos ition of their essential characteristics
and their further "assimilation" [19, p. 3]. In support of the latter approach, it should be argued that the
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scientific community has developed a number of issues related to the investigation of the international law standards
reception by national legal systems, including the concept of international rule of law. However, the set of issues,
related to the theoretical and legal characteristics related to the "assimilation" of rule of law national concepts by the
international legal system, still remains unresolved.

Undoubtedly, the papers of the above-mentioned authors represent a significant contribution to the study of the rule
of law functional patterns in the modern world. However, in present-day studies, despite t heir overall importance,
the researcher's attention has not been drawn fully to the following important theoretically-methodological issue.

Today, the rule of law, operating in the international legal area, can be represented via two interrelated, but different
in their teleological orientations, principles. In the first case, this is the rule of law principle, which operates in the
relationship between all subjects of international law. Traditionally, the authors, whose investigations are devoted to
the study of this aspect, build their arguments around the international rule of law . Otherw ise, the rule of law also
acts as the tool employed by the international law actors (international organizations and other human rights
institutions). However, from the perspective of instrumental approach, the rule of law, being in an interaction
"vacuum" between two levels of
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legal order (international and national), represents a principle of universal character, encompassing a set of legal
standards. And such standards are developed, improved by the relevant international organizations and amplified
into national legal systems.

Perhaps the only author who directly drew attention to the second aspect of the rule of law functioning, as well as
the need to distinguish it from the principle that acts as a generally accepted standard of conduct in the international
arena, is the aforementioned representative of the Netherlands School of the Rule of Law, A. Nollkaemper. In his
scientific findings, specia | emphasize is placed on the concept of so-called "internationalized" rule of law [27, pp.
1-4], Understanding the rule of law as the principle of a universal, "supranational” nature allows us to determine, at
a broader theoretical level, the need for re-constructing the theoretical and legal model for the interaction between

international and national legal orders, logically resulting from present status of globaliz ation processes, including
extensive legal integration. Rule of law principle in the international law-making process. In this regard, another
question arises in relation to the development of the rule of law concept in acts of international law-making activity. It
should be noted that the distinction of international law-making as an independent object of general theoretical legal
study presents some difficulties, since this concept involves the interaction of the international legal system with the
domestic legal systems.

Naturally, all domestic researches related to the theoretical evaluation of international law-making were carried out
mostly within the framework of international law. At the same time, further research of international lawmaking
activity within the framework of the general law theory seems to be necessary, as it will allow to establish new
mechanisms for the impl ementation of international standards into the national laws. The product of international
law-making is the legal norms formalized in various acts enacted by inter national institutions with an aim to improve
existing domestic legal systems. Reference to the rule of law principle as to the principle recognized by the entire
international comm unity is present in almost

every international legal act. The obvious universalization of the investigated principle demonstrates the rule of law
functionality for the international law-making activity. It must be acknowledged that this question is still open for both
theoretical jurisprudence and field-oriented legal science. Over the last decades of extensive globalization, the
development of international law-making and the role of the rule of law in this process, there is only one foreign
collaborative study devoted to the rule of law operationalization in the process of informal law-making.

[8]. However, in this context, the rule of law here serves rather as a normative benchmark, a mandatory requirement
for the recognition of informal law-making acts as of legitimate force. In contrast, the vector of scientific research
should be directed to wards the investigation the process of developing the rule of law standards within the hard and
soft law as well as the peculiarities of their implementation into the domestic legislation.

Rule of law concept in international institutions' activity. Significant number of legal findings focuses on the
theoretical foundations of the interpretation and conceptual improvement of the rule of law principle within the major
international organizations' activities. Debates over the instrumental role of the rule of law principle, in particular, the
institutional aspect of its functioning in the international la w environment, can be seen in a number of scientific
sources.

Having said this, the investigated principle is permanently treated from two aspects:

1) Theoretically-legal — the attention is focused on the

conceptual interpretation of the rule of law principle by the international institutional mechanisms [1; 31; 34; 10].
2) Analytical and applicatio n-oriented — is aimed at

developing practical recommendations for the improvement of the rule of law national versions in accordance with
standards developed by international practice [28; 5; 29]. Curiously, the focus area of the first group of sources is in
issues related primarily to the theorizing of the rule of law as an indicator of the international system effectiveness,
including international organizations and the legitimacy of their functioning. At the same time, much of the
discussion is built around the relevance of the rule of law existence at the international level as well as definition of
the limits beyond which international organizations should not be involved in the implementation of their foreign
policy towards States.
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The conceptual goal of the se cond group of sources is to develop a pragmatic model of the rule of law functioning
within the national legal system. Such a model is based on an analysis the degree of the rule of law adherence by
the particular State. Typically, aut hors of this type of literature offer recommendations for improving policy in the
realm of the rule of law principle.

Another aspect that is active ly studied is the role and importance of the rule of law in international judicial practice.
The scientific situati on is currently characterized by the emergence of certain academic works, in which, to a
greater or lesser extent, the international institutions' decision-making is considered in terms of their instrumental
role in the rule of law development. Thus, the problems of rule of law interp retation by modern scholars were
analyzed in the acts of international judicial law-making from different perspectives. Some authors consider the
activities of international judicial bodies as an environment in which the rule of law principle becomes effective and
improved on the basis of real legal relations [35].

It is interesting that in the international organizations' framework, rule of law predominantly is operated in two
dimensions: 1) internal dimension — as a foundational and common value for the whole European community; being
a keystone, rule of law reflect s aim and character of the organization's politico-legal system; in case of violations of
such overriding principles, organization is able to use sanctions against member-State; also, this principle is in
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synergies with other well-known tenets — democracy and protection of human rights; in this contexts, they
organization has "sharp contour" of how this institution is organized and what values it promotes; 2) external
dimensions — as a benchmark and guiding principle for both organization member-States and candidates in their
legislative systems and government actions; in this case, rule of law is a concurrent foreign policy objective; this
dimension presupposes active cooperation between organization and states on t he rule of law promotion and
unification its standards at the national level.

For this reason, internationa | organizations constantly enriches the meaning and particular scope of this principle
thereby enabling it with dynamic and flexible character. Even without fixed definition of the rule of law,
comprehensive approach to its essence can be suggested.

Instead of static rule of law determination, taking into account intensification of globalization processes, there is a
good reason to consider this principle through the application of structural-systemic approach, which is premised on
the diversificati on of the rule of law principle into the mutually-referenced components (sub-principles) which in their
unity convey rule of law target orientation and its distinctive axiological aspects. Organically, there are dozens of
scientific discussions about attributes possessed by the rule of raw. Holding the complex approach to the legal
phenomenon analysis, in the institution normative framework this concept has both substantive and formal
(procedural) components.

The largest corpus of scientific research works is devoted to the operationalization of the rule of law principle at the
level of the European Court of Human Rights and the International Court of Justice. It is quite common for
researchers working within the framework of interpretative problems, to conceptualize the rule of law as an effective
tool for the evolutionary interpretation of universal international legal acts. Considering the rule of law as the
generally accepted standard for the international system, the emphasis in such-like investigations is mainly shifted
to the methodology of studying this principle through the prism of the common values of the international community
and the reflection of the rule of law with human rights (see,

for example, a comprehens ive study by G. Lautenbach "The Concept of the Rule of Law and the European Court of
Human Rights" [35] or the ar ticle written by the famous lawyer P. Jessup entitled "T he International Court of Justice
and the Rule of Law" [17].

Researches in the field of the rule of law promotion. Furthermore, the emergence of successful legal integration
processes requires from the contemporary legal thinkers to make scientific investigations devoted to the national
law approximation to the international legal standards. Globally speaking, the identified issues relate either to the
general theoretical basis of adaptation of domestic legislation to the legislation of the European Union, namely to its
acquis communautaire; or specific studies carried out within the framework of certain branch of legal sciences (e.g.,
energy law or intellectual property law). Instead, domestic jurisprudence has overlooked the problem of the
implementation of international rule of law standards into the
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legislation of certain States. Thus, since the proclamation of independence, no scientific study was devoted to the
significance of the interaction between international and national legal systems for the implementation of the rule of
law principle (specifically, its normative components).

The foregoing confirms once again that the proper elaboration of thematic c luster on the dynamic development of
the rule of law concept within the national legal order could not be achieved without examining the dialectical
relationship between international legal systems with its national analogies.

In contrast, recently, there has been a significant amount of interest among English-language legal scholars, in
changing the linear perception of the rule of law as a purely dogmatic category. Thus, in most cases, the issue of the
implementation of the rule of law international standards is viewed through the lens of promotion or advancement of
this principle in the national legal systems. Among other things, one of the first substantive researches is the book
entitled "Promoting the Rule of Law Abroad: In Search of Knowledge", edited by a well-known rule of law scholar T.
Carothers, where the authors briefly review the main features of the assistance programs aimed at the rule of law
promotion in those countries where degree of the rule of law

compliance is fairly low [4]. A notable impact on the outlined problem has R. Kleinfield's scientific findings. The
application of the critical approach has allow to examine researched phenomenon through the prism of the legal
relationships reformation and to substantiate the successful practices oriented promoting the rule of law in order to
create a common strategy for the implementation its separate standards into the legal system of particular country
[22].

As highlighted earlier, at the current stage of development of ideas about the applied nature of the rule of law, , itis
becoming particularly urgent to use the pragmatic methods in the es tablishment the clear boundaries of the rule of
law target determination.

Therefore, the ideas expressed in the collaborative research of Michael J. Trebilcock and Ronald J. Daniels "Rule of
Law Reform and Development: Charting the Fragile Path of Progress" see ms to be quite important for the
conceptualizing rule of law functioning in the real world.

Thus, certain paragraphs of the research are directly related to the synergetic connections between contemporary
trends in world globalization and the development of the rule of law principle through the application of adapted
strategies on /national legal systems reformation. However, the above-mentioned aspects are mainly considered
from the political economy as "the most important direction for the international community" [36].

The approaches related to the investigation of the rule of law effectiveness through the application of various
economic instruments can al so be found in academic writings of such scholars as Eric Gilbert Jensen and Thomas
Heller [16], Kennet h W. Dam [21] and others. In most cases, the effectiveness of the rule of law principle is linked
predominantly to financial stability and the structural organization of economic management within the country.

Without denying the essential ro le of economic institutions in the development of the researched concept, in our
view such an approach requires the use of an integrated methodology in interdisciplinary research that will form
clear legal and theoretical frameworks for the development of appropriate programs in the rule of law promotion in
countries around the world.

A separate group consists of works, where attention is mainly focused on the rule of law principle in post-conflict
(so-called transitional) societies. Abroad, issues related to the restoration of the legal ins titutions' activities within th
e countries' post-conflict development are under ongoing scrutiny by comparative scholars. For example, the
peculiar methodological feature is the work of Laura Grenfell, in which the rule of law is considered through the
prism of globalizati on processes. In this case, an important instrumental role is played by the awareness of the
conceptual relationshi p between the very principle of the rule of law and the phenomenon of legal pluralism [12]. In
line with current trends, ideas are being put
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reconstruction o f the substantive aspect of the rule of law through the study of the transitional justice paradigm [for
example, 24].

In the general theory of state and law, the understanding of the rule of law is usually reduced to its consideration as
the category with the static aspects. In other words, modern general theoretical research is aimed primarily at the
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declaration of "universality" and the multidimensionality of this principle, while appealing against the impossibility of
defining its concept. At the same time, the concept of the dynamics of the rule of law principle, its development w
ithin the framework of the interaction between international and national legal systems is considerably less
developed. The question of the rule of law dynamic characteristics was updated in the collaborative study "Rule of
Law Dynamics in an Era of

International and Transnational Governance", edited by M. Zurn, A. Nollkaemper and R. Peerenbom. Today, this is
the only work devoted to the comprehensive study of the rule of law applied aspects, in particular, the definition of its
quality, the comparative analysis of the policy on the rule of law promotion in Western countries, as well as the
development of a theoretical basis for the assessment of the rule of law promotional effectiveness in countries with
developing economies [42].

Unbeaten aspects of the rule of law. The problem in the current rule of law research is clear: theoretical
expectations in this field need to be re-conceptualized. The tendency to isolate the rule of law concept from practical
implications has led Ukrainian scholars to overlook a larger picture.

The focal point in the rule of law investigation activities, in our view, is in that the globa | institutionalization of this
concept has been a double-edged sword. From one side, the target determination of the rule of law is an extremely
high, thus there is no content clarity in the revealing certain parameters of researched principle.

From the other side, global rule of law idea has the rather weak institutional mechanisms to implement its standards
into the domestic legislations, as well as to monitor the effectiveness of created rule of law assistance programs.

Nevertheless, the rules of law advocates regularly mobilize around these challenges and develop platforms, where
new empirical material about rule of law is generated. Conducted above complex analysis has shown, in the last
decade or two, theoretically-normative dimension of the rule of law has attracted growing attention in the
international legal theory. Int ernationalization of the rule of law has had an unmistakable influence on this concept.

Originally developed in the national legal systems, rule of law refers to the idea that pays special attention to human
rights question, democratic organization of the global legal order. Thus, it challenges the assumption regarding the
national determination of the rule of law.

Another important aspect is that rule of law international institutionalization tends to reduce dogmatic approach to
understanding of this principl e. This line of scientific research explicates how global standards influence national
legal orders.

In author's view, this will allow to overcome the isomorphic rule of law issues and construct principally new directions
for the theoretically-practical perception of this principle. Among them, particularly, are: « Treatment of the rule of law
as the product of interaction between international legal order and its national variations;

» Conceptualizing the rule of law as the set of standard, which applied in different spheres of legal relationships
regulation; « Revealing the rule of law through the prism of international law-making activity, where it could act
simultaneously as the tool f or international standards generating and as the object for the global law-making, etc.

Conclusions. In our view, such a multifaceted nature

of rule of law scientific explo ration and conceptualization is quite logical and shall be explained as follows : « firstly,
the universalizat ion of scientific knowledge about the rule of law category, its internationalization as part of the
promotion of national legal systems reformation;

+ secondly, the dynamics of the rule of law development as the principle of cross-cutting nature, the necessary basis
for the stable and effective functioning of international legal order; « thirdly, the cognitive and methodological
potential of rule of law, which serves as the underlying concept for the development of large-scale legal phenomena
(international law-making activity, interpret ation of the rules of law by international judicial bodies, etc.).

In the light of the above mentioned, rule of law research findings should be subdivided into two main groups: I.
Research findings, suggesting theoretical foundations and new conceptualizing frameworks for the rule of law
development.
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Il. Research findings of pragmatic nature, predominantly focused on the analysis of practical implications of the rule
of law, development and establishment of new analytical frameworks aimed at the rule of law assistant
programming.

The author's efforts to generalize and systematize existing developments in the study of the rule of law field will
allow: « to determine the research degree of the rule of law investigation; * to identify existing gaps i n present-day
scientific developments on the theoretical and pragmatic aspects of the rule of law;

« to determine future-oriented strategies for Ukrainian legal theory, within which new rule of law immanent
characteristics will be revealed and theorized. Despite of the quite abstract nature and absence of comprehensive
definition, both rule of law researchers and practitioners emphasized on it s substantial content and importance in
the functioning not only at the supranational level, but also in the domestic framework.

Following on from the results of current research, crucial aspects, which help understand the rule of law
comprehensively, can be circumscribed: a) reflects the nature of international organ ization as the community based
on universally legal stand ards and values; b) as the maxim according to which international judicial bodies (namely,
European Court of Justice and European Court of Human Rights) exercise prot ection; c) is the part of international
organization's constitualization strategy (in the sense of entrenchment new rule of law manifestations into the
national legal contexts); d ) as the indispensable part of the international legal order (in this sense, rule of law is th e
principle of normative legal binding nature and serves as

the "building block" for the mutual recognition of legal decisions of both national governments and associated
members of the particular organization). Thus, it is appropriate to shape an inclusive algorithm of how rule of law
principle is externalized in international context. Firstly, organization's external policies regarding the rule of law
mostly repr esented in the promotion and strengthen processes. Sec ondly, such processes are manifested through
special defense and enforcement mechanisms, which, in their turn, represented through different approximation
proc edures. And, finally, these

ISSN 1728-2195 IOPNONYHI HAYKW. 2(107)/2018 ~ 79 ~

compliance procedures usually are accompanied with great variety. From the perspective of international affairs,
rule of law principle is commonly associated with the following legal values: 1) access to justice, the independent
and impartial character of judicial branch of power;

2) effective, comprehensive and systematic legal and

institutional reforms; 3) good governance and effective public administration system; 4) the instrument and
"descriptor" in the fight against corruption and fraud;

5) strengthening democratic institutions; 6) effective and

accessible means of legal redress and independent legal system which guarantees equa lity before the law; 7) he
requirement to the execut ive branch of power to be subject to the law and others.
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YHiBepcanisauis Mi>kHapo4HOro NpaBoBOro perynioBaHHsa nepeabdavae hopMyBaHHS CrifbHOro 6aveHHst Woao NEBHMX
coujianbHUX LiHHOCTEN, OfHieto i3 sikux € Jobpe BifoMa ifest BEpXOBEHCTBA NpaBa, sika CIy>XUTb KEPIBHUM NPUHLUMUMOM Anst
MixXHapogHoro cniBToBapucTBa. MeToto uiei cTaTTi € 30iNCHEHHSI TEOPETUYHOI OLiHKM KOHLIENTY BEPXOBEHCTBA npasa. ABTOP
po3rnggae NUTaHHA nparMaTMYHOro Po3yMiHHS ifel BepXOBEHCTBA NpaBa. YBara 30CepepKyeTbCs NepeBaXHO Ha AOCNIMKEHHAX
iHo3emHoro cnpsimyBaHHsi. OCHOBHUMMW HanpsiMkamMn OBroBOPEHHS y AOCNIAXEHHI BUCTYNAaTb YOTUPKU OCHOBHI MUTaHHSA, a came:
CKIafoBi ifei BepXOBEeHCTBa NpaBa, ii KoHUenTyani3auis MikHapoOHVMU iHCTUTYLISIMU Ta NpakTUYHE 3HAYEHHs Y npoLecax
rnobanisadii, a Takox noganbLUMA PO3BUTOK Y pamkax ykpaiHCbkoi Teopii npasa. CTeep-

[XYETBCS, LLIO iCHYE Benuka pisHULS Mk BEpPXOBEHCTBOM MpaBa, sike Aie Ha MiXKHapoAHOMY PiBHi (K ddyHAaMeHTanbHWN
perynaTop Mix gepxaBamu Ta/abo iHLLIMMKU MDKHaPOAHUMM IHCTUTYLISMU) | BEPXOBEHCTBOM MnpaBa, po3pobreHoro pisHnMu
MDKHapPOAHUMM IHCTUTYLIIIMU 3 METOIO CMPUSIHHA Ta "iHKOPNOopyBaHHS" LibOro KoHuenTy (abo oKpemMux Noro cknagoBumx) y
HaLjioHanbHi NpaBoBi cUCTEMU. |HLLMMK CroBamu, MixHapOAHI opraHisauii (K ypsaoBi, Tak i HeypsaoBi) K OCHOBHI y4aCHUKM
MiXKHapO4HOro NMpaBOTBOPYOro MPOLIECY YaCTO BUKOPUCTOBYOTb BEPXOBEHCTBO Npasa y CBOIl 30BHILLHIl MONITUL, OCHOBHO
METOH0 SIKOT € CMPUSIHHA NPOCYBAHHIO Pi3HNX NPABOBUX LiiHHOCTEW (Hanpvknag, npasam NIOAWHY | AeMoKpaTii) Ta pi3HUX 3a CBOEID
npupoaoIo0 CTaHAAPTIB ynpaBniHHA. 3a3HavyaeTbCs, WO KOHLEeNTyanisaLis BepxoBeHcTBa npa-

~ 80 ~ BICHW/K KuiBcbkoro HauioHanbHOro yHiBepcuteTy iMmeHi Tapaca LeBuyeHka ISSN 1728-3817 Ba moxe 6yTn BUkoHaHa Ha
pi3HMX piBHAX. Kpim Toro, mexaHiamu peanisauii 4OCHiAXyBaHOIro NPUHLMNY Crif BUBYATU B KOHTEKCTi YKpaiHCbKOI NpaBoBOI
cuctemu BinbLu NnornMbneHo Ta nparMaTuyHo.

KntoyoBi cnoBa: BEepXoBEHCTBO Npasa, NpaBoBa Teopisi, KOHLEMNLis, MbXHapo4HWI NpaBoNopAAoK, HOPMaTUBHI CTaHaapTH,
iHo3eMHa npa-

BOBa Hayka, MixXHapoaHi opraHisadii. KO. PemuHckas, acn., opuct Hay4yHo-nccnenoBaTensckon YacT KueBcknii HaLmoHanbHbIn
yHuBepcuTeT nmenn Tapaca LeB4yeHko, KneB, YkpavHa

HAYYHbIE MCCNEAOBAHNA B COEPE BEPXOBEHCTBA MNPABA:
COBPEMEHHOE COCTOAHME W OONTOCPOYHbIE MEPCMEKTUBbI

YHuBepcanuaauus MexayHapo4HOro NpaBoBOro perynupoBaHus npeanonaraeT popMupoBaHue o6LLero BUaeHNs
OTHOCUTENBHO OMnpeaesieHHbIX CoLmaribHbIX LeHHoCTen. OOHOM U3 HUX eCTb XOPOLLIO 13BECTHAas UAes BepXOBEHCTBA Mpasa,
KOTOpasi CryXUT PYKOBOASALLMM NPUHLMIMOM Afsi BCEro MeXxayHapoaHoro coobulectsa. Lienbto aToii cTaTby ABNseTcs
OCYLLECTBNEHVE TEOPETUYECKON OLIEHKM KOHLIENTa BEPXOBEHCTBA NpaBa. ABTOp paccMaTpyBaeT BOMPOChI NparMaTuyeckoro
MOHVMaHUsA AaHHOM uaen. BHumaHe cocpefotaynmBaeTcs NperMyLLeCTBEHHO Ha UCCeA0BaHUAX UHOCTPAHHOIO HanpaBneHus.
OCHOBHbIMY HanpasneHusiMu 06CyxaeHUs B 3Tol paboTe BbICTYNaT YeTbipe OCHOBHbIX BOMPOCa, @ UMEHHO: COCTaBnsioLLme
VOEeN BEPXOBEHCTBA NpaBa, ee KOHLeNTyanusaumst MexayHapoAaHbIMY MHCTUTYTaMU U NpakTuye-

ckoe 3HaYeHue B npoLeccax rrnobanusaunm, a Takke dasbHelillee pa3BUTe B paMKax yKpamHCKOM Teopuu npaea.
YTBepxaaeTcs, UTo cyllecTByeT Gorbluas pa3HuLa Mexay BepXOBEHCTBOM MNpaBa, koTopoe AeNCTBYeT Ha MeXayHapoaHOM
ypoBHe (kak (hyHAaMEHTanNbHbIM PEryNATOp MexXay rocyfapcteamMut v / Unu ApyruMu MexayHapoaHbIMU UHCTATYTamu) 1
BEPXOBEHCTBOM Mpasa, paspaboTaHHOro PasfiMyHbIMU MEXAYHAPOAHBIMU MHCTUTYTaMU C LieSiblo CoaencTans n "
MHKOPNOPUPOBaHUs" 3TOro KoHUenTa ( Unu OTAEemNbHbIX ero COCTaBNALLMX) B HALMOHAMbHbIE NPABOBbIE CUCTEMbI. VIHbIMU
crioBamMu, MeXayHapoAHble opraHm3aumm (kak NpaBUTENbCTBEHHbIE, Tak U HEMPABUTENBCTBEHHbIE) KAK OCHOBHbBIE YYaCTHUKN
MeayHapOoAHOro NPaBoOTBOPYECKOro NpoLecca YacTo UCMomb3yT BEPXOBEHCTBO NpaBa B CBOEN BHELUHEN MOsn-

TVKEe, OCHOBHOW Liefbio KOTOpOI?I SABMSieTCA COAenNCcTBue npoABUMXEHUIO Pa3fiM4HbIX NpaBOBbIX LleHHoCTern (Hanpmmep, npas
vyenoseka n ,EleMOKpaTVIVI) N PasiinyHbIX No cBoen npupoae ctaHgapToB yrnpaBleHus. B kavecTBe 3aknoyeHuss oTMeyaeTcd, YTo
KOHUenTyanm3aunsa BepXoBeHCTBa Nnpasa MOXeT ObITb BbIMNOSIHEHA Ha PasHbIX YPOBHAX. Kpowle TOro, MexaHun3mMmbl peanusauunun
ncecnenyemoro npuHumna criegyeT ndydatb B KOHTEKCTe praMHCKOVI I'IpaBOBOI?I cuctembl bonee yrny6r|eHHO 1 nparMaTmn4Ho.

KntoueBble crioBa: BEPXOBEHCTBO MNpaBa, NpaBoBad Teopud, KoHUenuus, Me)i(,quapo,quM npaBonopAanokK, HOpMaTUBHbIE
CTaHAapTbl, MHOCTPaHHAA NpaBoBasd HayKa, MeXayHapoaHble opraHusauun.

VIK 340.1

M. Cambop, kaHA. topuva. Hayk, Yn.-kop. AkageMist HayK BMLLIOT OCBITU YKpaiHW, HayanbHUK CEKTOpa MOHITOPUHrY [MpunyLbkuii
Bioain noniuii NYYHM y YepHiriscbkin obnacti, Mpunyku, YkpaiHa

100. NMPABOBA MO3ULIA B YKPAIHCBKIV MPABOBIV OOKTPUHI

101. JocnigxXyoTbCs NOrNSAM Ha NOHATTA " npaBoBa No3uuia”. AHani3yeTbCs YMHHE 3aKOHOAABCTBO, AOKTPUHM PO3YMiHHA NOHATTSA "

npasoBa no3uuis". JocnigpkeHHa 4aHoro NOHATTSA CNiBBIAHOCUTLCS i 3 NPeLefeHTOM SIK A)xepenoM npaea. 3a pesynbtatamu
OOCnioKeHHs1 POPMYETLCS BNAcHe AOKTPUHANbHE BU3HAYEHHS MOHATTSA "npaBoBa no3uuis”, il o3Haku.

102. KntoyoBi cnoBa: npaBoBa Mo3uLisi, enemMeHTu, NpeueneHT, J)Kepeno npaga.

103. Betyn. Crctema HauioHanbHoro 3akoHofaBcTBa nepebyBae y ctaHi pedopm. 3MiHIOTbCS CycninbHi BIQHOCUHW, SKi

noTpebytoTb BiANOBIAHOrO NPaBOBOro PErynoBaHHs, 3MiHIOTLCS | NOrNAAM CyCniNbCTBa, OKPEMYX MOr0 YMEeHIB, L0 NPU3BOAUTb
[0 nepernsify ycraneHux i copmMoBaHuX, Y NepeBaxHivi CBOIN BINbLIOCTi 3a pagsHCLKOro nepioy iCHyBaHHS, HayKOBUX
nornsgis i AOKTpUH. Be3yMoBHO, CNagKoBICTb, KOHTUHYITET BifirpatoTb BaXMBY Pofb Y CTabinbHOCTI MPaBOBOI CUCTEMU, O HaK
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Taka cTabinbHICTb He MOBUHHA XapaKTepuayBaTMUCs O3HaKaMn KOHCEPBATU3MY Ta apxaivyHOCTi. 3a3HaveHi ene MeHTn
CTAHOBUTUMYTb CTPUXEHb NPaBOBOi CUCTEMM fULLIE B YMOBAX fTOMYHOMO CMIPUAHATTA CyYacHMX BITYM3HAHUX HAYKOBMX NOrNagis
Ha NpaBoBY AiNCHICTb, peLenLilo NepeaoBoro A0CBiAy 3aKOHOTBO-

104. pyocTi Ta perynoBaHHsA HOBMX CYCMiMbHUX BiAHOCKH, BUHUKHEHHS SKUX 3YMOBIIEHO PO3BUTKOM CYCMifbCTBA i AepXaBHOCTI,
MiXHapOAHWX Bi4HOCKH. 3akoOHOTBOpYa AifNbHICTb B YKpaiHi HE BUPI3HAETLCS HAaA3BMYAHOL ii ehEKTUBHICTIO, 30KpeMa LLoa0
NpVBEAEHHS Y BiAMNOBIAHICTb HOBOMPUWHATMX HOPM | HOPM paHille YMHHMX HOPMaTUBHO-MPaBOBMX akTiB. [pakTuka
npasopearnisauii Ta NpaBo3acTOCyBaHHA CBiAYUTb NPO BiACYTHICTb €AHOCTI B PEryntoBaHHi OAHOPIAHMX CYCMifbHUX BIAHOCUH 3a
[0MOMOrO0 OJHUX | TUX camux 3acobiB Ta iIHCTPYMEHTIB. Sk pe3ynbTaT, pilleHHs Y cnpaBax 3a nogibHUMu (SKLWO He
aHanoriyHMmu) cnipHMMK BigHOCUHaMM, O6I'PYHTOBYIOTLCSI Cy6'eKTaMun MPaBoO3acTOCyBaHHS MO-Pi3HOMY, LLO NPU3BOANTL A0
yXBareHHs NoAekyan kapavHanbHO NPOTUNEXHUX

105. piweHb. 3a3HavyeHu CTaH cnpaB He No3HavaeTbCs Ha NPaBOBili BU3HAYEHOCTi HOPM MO3WTUBHOTO Npasa, AoBipi A0 IHCTUTYTIB
OepxaBu, yNOBHOBaXEHUX yXBartoBaTy BigMNoBigHi pilleHHA Ta po3B'A3yBaTu No CyTi cnopu. Buxoaaunm i3 Luporo, 3akoH ogaselb
Ans 3abe3neyeHHs MOBINbHOCTI 3aco6iB NPaBOBOro PerynoBaHHs CyCrinbHUX BiGHOCKH, yxBantooum 2 YepBHs 2016 p. HoBe
3aKOHOJaBCTBONpOCyAoOyCcTpinTacTtaTyccyaadiB,nepenbavymBpangHoBen,akimannbnpussecT
mnposabesanevyeHHS€E[HOCTIiNPaKTVKv 3aCTOCYBaHHA HOPM 3aKOHOAABCTBA, ONEepaTUBHO 3aMOBHIOKYY BiAMOBIAHI
nporanviHu Ta ycyBatouu konisii B 3akoHoaaBcTBi. O4eBUAHO, LLO CaMe Ha BUPILLEHHS 3a3HaYeHNX NUTaHb i CPsSIMOBaHi
MOMNOXEHHS, L0 MICTATLCA

106. B 4. 5, 6 cT. 13 3akoHy YkpaiHu "lpo cygoycTpin i ctaTyc cyaais", Ae ineTbCs npo Te, Lo BUCHOBKM LOAO 3aCTOCYBaHHS HOPM
npasa, BUKNageHi B noctaHoBax BepxosHoro Cyay, € 060B'A3K0BMMM A4S BCiX Cy6'eKTiB BNagHMX NOBHOBaXeEHb, AKi
3aCTOCOBYIOTb Y CBOIl AisiNIbHOCTIi HOPMaTUBHO-NPABOBUI aKT, L0 MiCTUTb BiAMOBIAHY HOPMY Npasa.

107. BMCHOBKM LLOAO 3aCTOCYBaHHS HOPM MpaBa, BUKNageHi B

108. noctaHoBax BepxoBHoro Cyay, BpaxoBYyOTbCS iHLUMMU CyAamu Npu 3acTOCyBaHHI TakMx HOPM npaea. 3 ornsiay Ha BU3HAYeHHS
0 60B'A3KOBOCTI BUKOHAHHS pilleHb i 3aCTOCYBaHHSA NPaKTUKM €BPONENCcLKOro Cyay 3 Npas NOAUHU B YKpaiHi iCHye MOXIMBICTb
3anpoBagKeHHS Cy[I0BOro MpeLeneHTy B CUCTeMy AxXepen npasa Ykpainu, we 2009 p. nucana H. M. MNMapxomeHko. BogHouac,
cnif ypaxoByBaTtu cneuundiky cy[oBOT NPaKTUKK SKi fxkepena npasa, ska € BaroMMM YMHHUKOM He rnuLle npasBopeanisaiijoi, a 1
NpaBOTBOPYOI AiSNbHOCTI 3aKoHOA4ABYMX opraHiB Bnaau [5, c. 20]. Pasom i3 uMm BBaxaeMo, L0 3HAYHOro BMNMBY Ha
npaBo3acTOCyBaHHA Ta NpaBopeani3ailo CnpaBnsTb He NuLle CyaoBi NpaBoBi Mo3uLii Ta BUCHOBKHU, Wwo © Cambop M., 2018
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