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BepHastok A.O. [NoHaTTs Ta 0cO6NMBOCTI NPMHUMMAY HENPUMYCTUMOCTI 3MOBXMBAaHHS NpoLecyanbHMY NpaBamMun B
agMiHicTpaTMBHOMY CyaoYMHCTBI. CTaTTIO NPUCBAYEHO BU3HAYEHHIO 0COBNMBOCTEN AOTPUMAHHS B
afMiHICTPaTMBHOMY Cy4OYMHCTBI MPUHLMMY HENPUMNYCTUMOCTI 3TOBXMBAHHS NpoLecyanbHMMM npaBamn. 3’acoBaHo
MOHATTS Ta CYTHICTb 3MOBXMBAHHSA NPO LecyanbHMMMW NpaBamu, a TakoXX BCTAHOBINIEHO 3HAYEHHS NPUHLMNY
HEeNpUNYCTUMOCTI 3NOBXMBaHHA NpoLecyanbHUMn npasamu. [JocnigkeHo npaBoBe NigrpyHTa NpUHLMNY
HEeNpUNyCTUMOCTI 3MIOBXMBaHHA NpoLecyanbHUMU NpaBaMy B aAMiHICTpaTUBHOMY CYyAOYMHCTBI. Ha nigcTasi
aHanisy npaktukm BepxoBHoro Cyay Ta €Bponencbkoro cyay 3 npas fHOAWHU BCTAHOBMEHO 3MICT MPUHLMMY
HEMNpUNYCTUMOCTI 3MOBXMBaHHA NpoLecyansHUMU NpaBaMu.

O6r'pyHTOBaHO BUCHOBOK NPO Te, L0 3M10BXMBAHHIO NpoLecyanbHUMM NpaBammn NPOTUCTaBASETLCS
[06pOCOBICHOMY BUKOPWUCTAHHIO MpoLecyanbHMX NpaB y4acHuKamu cnpasv. ABTOPOM apryMeHTOBaHO, Lo
3MOBXMUBAHHSAM NpoLecyanbHMU NpaBamMu MOXYTb OyTV BU3HaHI aii abo 6e3 AisnbHICTb y4acHUKa crnpasu, siKi
XapaKkTepuayrTbCs 03HaKOK BUAVMOI OPUANYHOT NPaBOMIPHOCTI, O4HAK BUKOPUCTOBYIOTLCS 3 METOIO, LLO €
npoTunexHo abo He BIANOBI4AE TiM, AKy Mae nepecnigyeaTty peanisalis BignoBigHOro npouecyarnbHoro npasa abo
BUKOHaHHSA 000B’A3KY.

Ha nigctasi aHanisy KoHcTuTyuii YkpaiHu, MiXKHapogHWUX akTiB, 3aKOHIB YKpaiHu Ta CyA0BOi NPaKTUKM JOBEAEHO, WO
rOMOBHOI METO MPUHLIMIY HEMPUMYCTUMOCTI 3MTOBXUBAHHS NpoLecyanbH1UMY NnpaBamMu € rapaHTy BaHHSA
A0BPOCOBICHOrO BUKOPUCTaHHSA y4acHMKaMmn CnpaBun CBOIX MpoLecyanbHux npas. ABTOPOM PO3KPUTO 3MICT
A0BPOCOBICHOrO BUKOPUCTaHHSA Y4aCHMKaMK CripaBu CBOIX MpoLiecyanbHUX Npas, SKUN BKIOYAE BUKOPUCTAHHS
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BiQMNOBIAHMX NPaB 3 METOHD, AN KO Ui MpaBa HadaHi, Ta y cnocib, BU3Ha4YeHun npouecyanbHMM 3aKOHO4ABCTBOM,
a TakoX J0BPOCOBICHOrO BMKOHAHHSI 060B’s13KiB, BU3HA4YEeHUX 3aKkOHOM abo cyaoM.

MpoBeadeHe AocnifXeHHsA Aarno 3Mory KOHCTaTyBaTH, L0 3anpoBapKeHHs NPUHLMNY HENPUNYCTUMOCTI 31108
XMBaHHS NpoLecyarnbHYMY NpaBamMn Mae BaXnvBe 3HaYeHHS ANs NigBULLEeHHS e(peKTUBHOCTI 34iNCHEHHS
agMiHICTPaTUBHUMKM CyAamMU 3aXUCTy NpaB Ta iHTepeCiB 0Cib, CycninbHUX iHTEPECIB Ta IHTEPECIB AepXaBu.

Knto4voBi crioBa: 3roBXnBaHHS npouecyanbH1UMN NpaBaMu, afMiHicTpaTuBHe CyAO4YMNHCTBO, edeKTBHUN Cy-

OOBUI 3aXMCT, [OBPOCOBICHE BUKOPUCTAHHSA NpoLecyanbHux npae, Bepxosruii Cyn, €Bponencbkuin cyg 3 npas
nogunHn. Bernazyuk Yan. The concept and essence of the principle of inadmissibility of abuse of procedural rights in
administrative judiciary.

The article is devoted to the definition of the peculiarities of observance in administrative proceedings of the
principle of inadmissibility of abuse of procedural rights. The concept and essence of abuse of procedural rights in
administrative proceedings are clarified, the meaning of the principle of inadmissibility of abuse of procedural rights
is established. The legal basis of the principle of inadmissibility of abuse of procedural rights in administrative
proceedings is investigated. Based on the analysis of the case law of the Supreme Court, the European Court of
Human

Rights established the content of the principle of inadmissibility of abuse of procedural rights. The opinion that the
abuse of procedural rights is opposed to the conscientious abuse of procedural rights by the parties is substantiated.

The author argues that the abuse of procedural rights may be recognized as actions or omissions of a party to the
case, which are characterized by a sign of apparent legal legitimacy, but are used for the opposite or inconsistent
with the pursuit of the relevant procedural right or obligation.

Based on the analysis of the Constitution of Ukraine, international acts, laws of Ukraine and case law, it is proved
that the main purpose of the principle of inadmissibility of abuse of procedural rights is to guarantee the fair use of
their procedural rights. The author discloses the content of the fair use of the parties’ procedural rights, which in
cludes the use of the relevant rights for the purpose for which these rights are granted, and in the manner
prescribed by procedural law, as well as conscientious performance of duties specified by law or court.

The study made it possible to state that the introduction of the principle of inadmissibility of abuse of procedural
rights is important for improving the effectiveness of administrative courts to protect the rights and interests of in
dividuals, public interests and the interests of the state.

Key words: abuse of procedural rights, administrative proceedings, effective judicial protection, fair use of
procedural rights, Supreme Court, European Court of Human Rights. MNocTtaHoBka npobnemu. OgHieto 3 OCHOBHUX
3acag (NpUHUMNIB) aAMiHICTPaTMBHOIO CYAO4YMHCTBA, BU3HA YeHnx n. 9 4 3 cT. 2 Kogekcy agmiHicTpaTUBHOIO
cypounHcTBa Ykpainu (KAC Ykpainn) [1], € HenpunyCcTUMICTb 3NOBXMBAHHSA MpoLEeCcyanbHUMMU NpaBamMu.

Ller npvHUMM, rofIOBHUM YMHOM, I'PYHTYETLCHA Ha MONMOXEHHAX 4. 1 cT. 68 KoHCTUTyuii YkpaiHu, 3rigHO 3 KO KOXeH
3060B’A3aHMIN HeYXMIbHO AoaepKyBaTucsa KoHCTUTYLIT YKpaiHy Ta 3akoHIB YkpaiHW, He nocsiraTv Ha npaea i
cBoboam, YecTb i MgHICTb iHWKX niogen [2]. Kpim Toro, okpemi acnekT NpuHUmMnY HENPUNYCTUMOCTI 3I0BXMBaHHS
npoLecyanbHUMK NpaBamMm 6epyTb OCHOBY B AesIKMX iHLLMX HOpMax KOHCTUTYLi YKpaiHu, 3okpema: npaga i
cBoboam MNANHY | rpoMagsHUHa 3axumLiaTbes cyaoM (4. 1 cT. 55); KOKHOMY rapaHTyeTbCS NPaBO Ha OCKapPXEeHHS
B CyAi pilleHb, Ain ym 6e3dianbHOCTi opraHis AepaBHOoi BNaau, opraHis MiCLLEBOro CamMoBpsAdyBaHHA, NOCagoBuUX i
cnyx6oBux ocib (4. 2 cT. 55); opUCAMKLIA CyaiB NOWMNPIETLCA Ha BYAb-AKMI IOpUANYHWIA cnip (4. 3 cT. 124).

Baxnueum gnsi po3kpuUTTSA 3MICTY Ta 3HAYEHHSA LIbOro NMPUHLMMY € TaKoX aHania nonoxeHb KoHBeHLUIi npo 3axmcT
npas N0ANHW i ocHoBOMonoXxHMx ceobop [3] (KoHBeHLUis), a came: kKoXXeH Mae NpaBo Ha cnpaBeanvBuUi i NyGniyHMn
po3rnsg Noro cnpasun yNpoAoOBXK PO3YMHOIO CTPOKY HE3aneXXHUM i 6€3CTOPOHHIM CyA0M, BCTAHOBIIEHMM 3aKOHOM
(cT. 6); kOXXeH, uni npaBa Ta cBoboan, BU3HaHI B Uit KoHBeHLUii, 6yno nopyLlieHo, Mae npaBo Ha edpeKkTUBHUIA 3acio
FOPUONYHOIO 3aXMCTY B HaLiOHANbHOMY OpraHi, HaBiTb SKLLO Take NopyLUeHHsi Byno BUMHeHe ocobamu, siki
3pivicHioBanu cBoi odiLinHi noBHOBaXeHHs (cT. 13).

KAC Ykpainu [1] MiCTUTb HWU3KY HOPM, Y SIKUX BUMOIM LLOAO HENPUMYCTUMOCTI 31TOBXMBAHHSA nNpouecyanbHUMU
npaBamu B aaMiHICTpaTUBHOMY CYLOYMHCTBI 3HaMLWNM CBOE Be3nocepenHe 3akpinneHHs. Tak, y 4. 3 ct. 44 KAC
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YKpaiHu BU3HAYEHO, LLIO YYaCHUKM CripaBu MatoTb NpaBo, 30Kpema, NofaBaTy 3asiBY Ta KIOMOTaHHS, OCKapXKyBaTu
Cy[O0Bi pilLEeHHS Y BU3HAYEHNX 3aKOHOM BUMNaAKax, a TakoX KOPUCTYBaTUCH iHLUMMW BU3HAYEHUMM 3aKOHOM
npowecyanbHUMn npasamMu. Mpu LbOMY HaronoLWyeTbCs, WO Y4aCHUKM cripaBu 30060B’si3aHi, 30Kpema: BUSIBNATH
noeary o cyay Ta 4o iHWKMX YYaCHUKIB CyJOBOro NpoLecy; CNpusiTu CBOEYaCHOMY, BCeBiYHOMY, NOBHOMY Ta
00’EKTMB HOMY BCTAHOBIEHHIO BCiX 0GCTaBUH CnpaBu; BUKOHYBaTH iHLLI NpoLecyanbHi 060B’s3kM, BU3HAYEHI
3akoHOM abo

cynom (4. 5 ct. 44). BogHouac 3rigHo 3 4. 1 cT. 45 KAC YkpaiHu y4acHMKN CyqoBOro npoLecy Ta ixHi NpeacTaBHUKN
NMOBWHHI 4OBPOCOBICHO KOPUCTYBaTUCS NPOLLECyanbHUMN NpaBaMu; 3rI0BXMBaHHS NpoLecyanbHUMKU NpaBaMy He
AONyCKaeTbCS.

TakUM YMHOM, HEMPUMYCTUMICTb 3MOBXMBAHHS NpoLecyarnbHUMK NpaBamn € 3acagHUYMM NPUHLMIOM aaMi
HICTPaTUBHOIO CyAO4MHCTBA, WO I'PYHTYETHCA HA KOHCTUTYLINHMX Ta KOHBEHLiNHMX HopMmax Ta 6e3nocepeHbo
3akpinneHuit y KAC Ykpainu. 3 ornsigy Ha Take, BU3HAYEHHS MOHATTSA Ta CYTHOCTI LibOro NPUHLMMY, 0cobnmnBocTein
NOro 4OTPMMaHHS B agMiHICTPaTUBHOMY CyAOUYMHCTBI € akTyanbHUM HaNpPsAMOM OOCHIAXEHHS Cy4acHOi MpaBoBOl
HayKu.

AHani3 HaykoBux nybnikauin. Okpemi acnekTn NOHATTA Ta 3MICTY NPUHLMMY HENPUNYCTUMOCTI 3MTOBXMBaHHS
npoLecyanbHUMM NpaBamMu SOCHiAXyBanu Taki HaykoBLi sik C. basunescekuii, |. XKentobptox, O. KibeHko, [.
Jlycnenuk, |. Cnacnbo-PaTeeBa Ta iH. [leski nuTaHHsA, NOB’A3aHi 3 peanizauieto BKa3aHoro NpuHUMNY B agMiHi
CTpaTMBHOMY CYAOYMHCTBI, JOCHiAXYBanMcs aBTopom Uiei ctaTTi [4; 5]. [NpoTe y cyvacHii npaBoBiv HayLi 3anu
LIAETbCA HM3Ka AWCKYCIMHUX NMUTaHb LWOoA0 PO3YMiHHS MOHATTS Ta 0COBNMBOCTEN NPUHLMNY HENPUMYCTUMOCTI
3MOBXMBaHHSA NpoLecyanbHYMU NpaBamMn B aAMiHICTPaTUBHOMY CY4OYMHCTBI.

MeToto cTaTTi € BU3HAYEHHS MOHATTA Ta CYTHOCTI NPUHLMNY HEMPUNYCTUMOCTI 3MOBXUBaHHA NPoLeCcyanbHUMM
npasamun B agMiHICTPaTUBHOMY CYJOUYUHCTBI.

Buknag ocHOBHOro MaTepiany. ﬂ]’lﬂ POIKPUTTA MOHATTA Ta ocobnuBocTen npuHumnny HerIpI/II'IyCTI/IMOCTi 3/10B-

XMBaHHSA npoLecyanbHMy npaBamu (aHrn. «abuse of process» abo «abuse of procedural rights») B
afMiHICTpaTMBHOMY CyQOYMHCTBI, MepeayciMm HeobXiaHO HaaaTy BNacHe BU3HAYEHHSA MOHSATTS «3ITOBXMBaAHHS
npolecyanbHUMK NpaBamMmy Ta 3’acyBaTy, ki popmu Moxe HabyBaTh Take 3MOBXMBaHHA B agMiHICTpaTUBHOMY
CYLOYUHCTBI.

Ak cnpaBeanuBo 3a3Havae 3 upboro npueoay [. JlycneHuk, 3noBxmMBaHHSA nNpouecyanbHMMK npaBamum (3aTaryBaHHA
npoLecy, BYMHEHHS «MpouecyanbHUX AMBEPCIN») € 4OCUTb CY6’EKTUBHUM 1 OLLIHOYHWUM NOHATTAM. BuaHavatoun
3MOBXMUBAHHS NpoLecyanbHMU NpaBamMu CTOPOHO, CYA BUXOAUTL i3 BHYTPILLHBOIO NEPEeKOHaHHs1, TO6TO 3i CBOro
OLLIHOYHOTO CY[KEHHS, SIKe Ma€e I'pyHTyBaTUCA Ha Aokasax [6].

Y 3B’A3Ky 3 LM, Yy CyOOBIN NpakTuui 3pobrneHo cnpoby HagaTu y3aranbHIOYYy XapakTepUCTUKY 3MOBXKUBAHHIO
npolecyanbH1UMW NpaBamMu, BUOKPEMUTU NEBHI KpUTePIi, 3a HAssBHOCTI SIKMX BigNoBigHa Ais (6e3misanbHICTb)
yyacHuKa cnpasu Moxe OyTu kBanicikoBaHa CyJ0M SIK 31I0BXMBaHHS NpoL,ecyanbHUMKU NpaBamMu.

3okpema, y noctaHosi Big 8 TpaBHs 2018 poky y cnpasi Ne 910/1873/17 BepxosHuin Cyg (BC) Bu3Hauums, wwo
3M10BXMBaHHS NPaBOM € cuTyaluisl, 3a kol ocoba Hagae CBOIM AisiM NEBHY BUAMMICTb IOPUAMYHOI NPaBUNBbHOCTI,
BMKOPWCTOBYIOYM HacMnpasai CBOI Npasa B LiNsXx, ki € NPOTUNEXHUMU TUM, LLO Nnepecnigye no3nTuBHe nNpaso [7].

Y noctaHogi Big 22 TpaBHA 2019 poky y cnpasi Ne 234/3341/15-u BC akueHTyBaB yBary Ha TOMy, LLO
POPMYIIOBaHHS «3MOBXMBaHHSA MPaBOM» HEOOXIOHO PO3YMITH, SIK CyNepPeYHiCTb, OCKiNbK/ SKWo ocoba
KOPUCTYETbCS BNAaCHUM MpaBoM, TO OrO Ais A03BOSEHa, a SKLLO BOHA He A03BOSEeHa, TO came TOMY BifOyBaeTbCs
BUXi[, 3a MeXi CBOro npaea Ta BM3Ha4yaeTbCs Aist 6e3 npasa, «injuria»; CyTHICTb 3MOBXMBAHHSA NPaBOM MOSSArae y
BUMHEHHI YNOBHOBAaXXEHOI 0CO0O0I0 Ail, AKi CKrnagatTh 3MICT BigNoBigHOMO Cyb’ eKTMBHOMO NpaBa, HeA0OpPOCOBICHO,
B TOMY YMCni BCynepey MeTi Takoro npaea [8].

BusHauaroum 3noexuBaHHA npouecyansHuMu npasamu, BC y noctaHosi Big 30 nuctonaga 2020 poky y crnipasi Ne
806/1943/18 3a3HaumB, LLO TaKMIN MEXAHI3M 3BOLMTLCS [0 TOro, Lo ocoba, sika nparHe 40 OOCATHEHHSI NEBHUX
npaBoOBMX HacMigKiB, 34iMCHIOE NpoLecyanbHi Aii (6e3aisnbHICTb) 30BHI «CXOXi» Ha IopUANYHI aKTK, 3 SKMMU 3aKOH
MoOB s13y€ HAaCTaHHSA NEBHUX HAcMigKiB; He3BaXKaloumM Ha Te, WO TakKi Ail MalTb MOBHICTIO LUTYYHUIA XapakTep, TO6To
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He MigkpinnoTbesa hakTamm 06 EKTMBHOI OiMCHOCTI, NEBHI NPaBOBi HAcnigKu1, AKi BUrigHi 0cobi, BCe X Takm MOXYTb
icHyBaTw [9].

Kpim TOro, y Hu3ui noctaHoB BC Bkasas, L0 Nig 3MOBXUBAHHSAM NpoLiecyanbHUMK npaBaMy po3ymieTbes hopma
YMUCHOI, HECYMMIHHOI NOBEAiHKN YYaCHUKIB NPOLIECY, L0 3HAaXOANTb CBOE BUPAXKEHHS!, 30KpeMa, y BUMHEHHI [in,
HecniBMIpHKMX i3 Hacnigkamu, 0O SKUX BOHU MOXYTb NPU3BECTU; BUKOPUCTAHHSA Ha4aHWX NpaB BCynepey ix
NPU3HaAYEHHIO 3 METOK OOMEXEHHS MOXIMBOCTI peanisaLii NpaB iHWMX Y4aCHWKIB NPOBaXXEHHS; NEePELLKOXKAHHS
OiSANbHOCTI CyAy 3 NPaBUITbHOIO Ta CBOEYACHOrO po3rnsaay i BUPILLEHHS Cnpas; HeOOr'pyHTOBaHe NepeBaHTaXEHHS
poboTu cyay. Cya Takox BUXOAUTb 3 TOrO, L0 O3HAKOK 3MOBXMBAHHSA MpoLecyanbHMMM NpaBamMm € He NPOCTO
KOHKPETHI Aii, a aii, cnpaMoBaHi Ha 3aTaryBaHHs po3rnsgy cnpasu, CTBOPEHHS NEPELLKO iHLUUM yYacHMKam npo-

uecy [4; 10; 11; 12]. Y nocTtaHosi Big 3 yepBHsa 2020 poky y cnpasi Ne 318/89/18 BC BkasaB Ha HeOOXiaHICTb
pO3MeXyBaHHS 3MOBXMBaHHS NpoLecyanbHUMY NpaBaMun Ta 3M0oBXMBaHHS MaTepianbHMU npaBamu. BkasaHi
NpaBoBi KOHCTPYKLIT BiApi3HATLCA SIK MO CYTi, TaK i 32 NPaBOBMMM HACNIAKN LLOAO iX 3aCTOCyBaHHs cyaoMm. [Npu
3MOBXWBaHHI NpouecyanbHUMN NpaBamMy CyA Mae npaso 3anuwunti 6e3 posrnsaay abo noBepHyTW ckapry, 3assy,
KNOMOTaHHS, NO30B, Y1 3aCTOCYBaTU iHLUI 3aX0Au NpoLecyanbHOro npumMycy. HatomicTe NpaBoBMM HacmiAKOM
3MOBXMBAHHA MaTepianbHUMK NpaBaMu Moxe OyTu, 30KpeMa, BiAMOBa y 3axMCTi BiANOBIAHOrO Npasa Ta iHTepecy,
TO6TO BigmMoBa B No3oB.i [13;

14]. Mpwn ubOMy 3MOBXMBaHHS NPaBOM He NMOBUHHO NPW3BOAMTM A0 TOro, WO ocoba BTpayae YCinsky MOXMIMBICTb
CBOro cygoBoro 3axucty. Cya nuiie noBUHEH He AaTtu 0cobi 4OCArTI TOro, L0 BOHA NparHe JoCsrtu
3M10BXMBabHULBKO Aieto, 3bepiratoum po3ymHuUii BanaHc iHTepeciB y4acHWKIB NpaBoBigHOCKH [15].

Jocnigpxkyoum nuTaHHa peanisauii NpyHLMNY HENPUNYCTUMOCTI 3MOBXUBaHHS NpoLecyanbHUMN NpaBamMu B
aaMiHICTPaTUBHOMY CyAOYMHCTBI, |. )KenTtobpiox Take 3rMoBXMBaHHSA BU3HA4UNa K YMUCHE KOPUCTYBaHHSA
npouecyanbHUM NPaBoOM Yy CMOCi0, AKUiA cynepednTb 3aBAaHHI0 agMiHICTPaTUBHOIO Cy404MUHCTBA; HEeBiA' EMHOO
03HaKOH0 3MOBXMBaHHS MpoLecyanbHUMK NpaBaMu, € BYMHEHHS NOro YMUCHO, WO Mae ByTu HanexHUM YMHOM
06r'pyHTOBaHUM Mif Yac BUPILLEHHSI NMUTaHHS NPO ¢oakT Ta BiAMOBiAANbHICTb 3a 3MOBXMBAHHA NpoLuecyanbHUMU
npaBamu [16, c. 135].

LLle ooHUM KpUTepieM BUSIBIIEHHS 3MTOBXUBaHHS npolecyansHumu npasammn O. KibeHko HasnBae CUCTEMATUYHICTb,
3a sIKOI BiACNiOKOBYETbCS NEBHUI anropuTM il (K NpaBuio CnpsiMOBaHWIA Ha 3aTAryBaHHs po3rnsiay cnpasu,
CTBOPEHHSA nepeLukos ansa posrnagy) [17].

Y cBoto Yepry T. Bacunb4eHKo 3ayBaxye, LLIO O3HaKamMu NpoLecyanbHOro 3roBXUBAHHS € Taki: 1) e YMUCHI
He0OpOCOoBICHI Ail y4acHUKIB NpoLecy, siki CynpOBOOXKYHTbCS MOPYLUEHHAM YMOB 3A4iINCHEHHS CYy0’ EKTUBHUX
npoLecyanbHUX NpaB; 2) Taki 4ii 3aBxaun NoB’sa3aHi 3 BUANMICTIO peanisaLii npaB Ta NOEAHYTLCA 3 0bMaHOM
CTOCOB-

HO BiJOMUKX 06CTaBWH cripaBu; 3) CTOPOHU MatoTb Ha METI 3aTArTM PO3rNsA CrpaBu, MaHinynoBaTh aBTOMaTUYHUM
pO3rMoainoM Ta IPUCAUKLIMHUMKU NuTaHHAaMK [18]. [poTuBarolo 3nNoBXUBaHHS NpoLecyanbHUMKN NpaBamMu €
NMPUHLUMN 4O0BPOCOBICHOrO KOPUCTYBaHHS TakuMu NpaBamu, LLO BU3HAETLCS HOPMOIO (CTaH4apPTOM) Cy40BOrO
npouecy.

3aranom npuHUMn Ao6pOCOBICHOCTI Y CYA0BOMY MPOLECI, MEBHUM YMHOM, I'PYHTYETHCSA Ha AOKTPUHI venire contra
factum proprium (3abopoHu cynepeunuBoi NOBEAiHKM), L0 NOXOAUTb 3 PUMCBKOI Makcumm — «nonconcedit venire
contra factum proprium» (HIXTO He MOXe LiaTV BCynepey CBOiM NonepeaHin NoBeAiHLi), a TakoX KOPentoe 3 OAHIE
3 akciom uMBinbHOro cygounHetea: «Placuit inomnibus rebus praecipuum esse iustitiae aequitatisque quam stricti
iuris rationemy, WO 03Havae: «Y BCiX OPUONYHKX CnpaBax NpaBocyansa i cnpaBeanmBiCTb MakoTb nepesary nepes
CTPOrMMm po3ymiHHAM ripasa» [8].

B ocHoBi foKkTpuHK venire contra factum proprium 3HaxoauTbcs NpUHLMN o6pocoBicHOCTI. [loOpoCoBICHICTL — Lie
NeBHUI CTaHAAPT MOBEAIHKK, LLIO XapaKTEPU3YETbCHA YECHICTIO, BIOKPUTICTIO | MOBarok iHTEpPECiB iHLOT CTOPOHU
porosopy abo BignoBigHMX npaeoBigHOCKH [19].

Hanpwuknag, y ctatTi [.-1:103 MNMpuHUMniB, BU3HaY€Hb | MOAENbHMX MPaBuWIT EBPOMENCLKOrO NPUBaTHOrO Npasa
BKA3YETbCH, L0 MOBEAIHKO, sika CyrnepevnTb A40OPOCOBICHOCTI Ta YECHIN AinoBii NpakTui, €, 30Kpema, NoBe.iHKa,
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LLIO He BignoBigae nonepeaHiv 3aseam abo NoBeAiHLi CTOPOHK, 3a YMOBMU, LLO iHWWa CTOPOHa, sika gie cobi Ha wwkoay,
PO3yMHO NnoknagaeTbcs Ha Hux [20].

Ak 3a3HaumB y noctaHoBi Big 8 TpasHa 2018 poky y cnpasi Ne 910/1873/17 BC, npuHumn gobpocoBsicHOCTI — Le
3aranbHOMPaBOBUIA MPUHLMN, Sk Nepenbavae HeOOXigHICTb CyMIiHHOT Ta YeCHOI NoBeaiHKM CyB’ekTiB nMpu
BMKOHaHHI CBOIX HOPUANYHNX 060B’A3KIB i 3AIMCHEHHI CBOIX Cy0’ eKTUBHMX NpaB. [JobpocoBicHICTL Npu peanisauii
npaBs i NOBHOBaXeHb BKIOYAE B cebe HenpunycTMMICTb 3rOBXUBAHHSA NPaBOM, SIKa, BUXOASYM i3 KOHCTUTYLINHNX
NOSIOXKEHb, 03HAYaEe, LLIO 34iMCHEHHS NpaB Ta cBobo 04HMM Cy6’eKTOM He MOBUHHO NMOpPYLUYBaTK Npaea Ta ceoboam
iHWKMX ocib [7].

Kpim Toro, y noctaHosi Big 22 TpasHsa 2019 poky y cnpasi Ne 234/3341/15-1 BC nigkpecnus, Lo J0OPO COBICHICTb
NOBMHHA PO3rNA4aTUCA K BiANOBIAHICTb peanbHOI NOBEAIHKN yYaCHUKIB Takux BiAHOCUH BUMOram
3arasfibHO-CoLianbHUX YSABIEHb NPO YeCTb i COBICTb, TOOTO, W6 OyTM OBPOCOBICHMM, Aii Ta BUMHKM YYACHWKIB
NpaBoOBIAHOCKH MalOTh 34iNCHIOBATUCS TakMM YMHOM, OO BOHWU BMKMMKANW CXBarbHY OLiHKY 3 BOKy cycnifnbHOT
Mopani, 30kpema B acrnekTi BignoBiAHOCTI NOBEAIHKN TUM LinsaMm, siki nepecrnigytotbes [8].

3 uboro npmeoay y piweHHi y cnpaei «Zubac v. Croatia» (3assa Ne 40160/12, n. 93) [21] EBponelicbkuin Ccy 3 Npas
noguHn (ECTI) 3a3HaumB, L0 NpoLecyarnbHi NnpaBa 3a3Buyai Hepo3pUBHO MOB’sI3aHi 3 MpoLecyanbHY MU
000B’si3kaMu; Bifj y4aCHUKIB Cy[OBOro NpoLEeCcy TakoX BUMaraeTbCsl CTapaHHO JOTPMMYBaTUCS NpoLiecyanb HUX
npasun y cnpasi (auB. pileHHs y cnpaBax «Bakowska v. Poland», 3assa Ne 33539/02, n. 54 [22]; «Unién
Alimentaria Sanders S.A. v. Spainy, 3asBa Ne 11681/85, n. 35 [23]).

Xoya npuHumn gobpocoBicHOCTI He 3akpinneHni y 4. 3 cT. 2 KAC YkpaiHu («OCHOBHI 3acaau agMiHiCTpa TUBHOTO
CyOo4YMHCTBa»), NpoTe BiH 6e3nocepefHbO NOB’si3aHMIA 3 MPUHLUMOM HEMPUNYCTUMOCTI 3MTOBXMBAHHS
npouecyanbHUMK NpaBamMu, SKUN O3HAYaE, L0 CTOPOHM Ta iHLUI y4aCHUKM CrpaBu NOBUHHI KOPUCTYBaTUCH CBOIMM
npoLiecyanbH1UMK NpaBamMu OBPOCOBICHO (sk NtoanHa 3 obpoto coicTio abo BigNOBIAHO 4O HAWBULLMX CTaHOAPTIB
cycninbHOI Mopani).

B ubomy acnekTi obrpyHToBaHoto € aymka O. KibeHko npo Te, Lo cyam Bce Ginblue yBaru npuainsoTb
006poYecHOCTi NoBeAiHKN y4acHUKIB NpaBoBiAHOCKH, TOBTO cyadi He nuwe oopmarnbHO 3aCTOCOBYHOTL HOPMU
3aKOHY, ane " BpaxoBYyHTb, WO, BCTynaw4n B Oyab-ski NPaBOBIAHOCKHN, iX YYACHUKM MatoTb NOBOOAUTUCS YECHO Ta
nobpocosicHo [24].

HeobxigHo Takox 3ragaty, wo y PiwenHi Big 14 rpyaHa 2011 poky Ne 19-pn/2011 KoHctutyuivinuia Cya Ykpainu
BCTAHOBMB, LLIO MOJIOXKEHHS Y. 2 cT. 55 KoHcTuTyuii YKpaiHn HeobXigHO po3yMiTu Tak, Lo KOHCTUTYLINHE NpaBo Ha
ocKkap)XeHHs B cyAi Oyab-akux pilleHb, Ain Yn 6e34isnbHOCTI BCiX OpraHis AepxaBHOI BNaau, MicLLEBOro
CaMOBpSAYBaHHS, NOCadoBuX i cny60Bux 0cid rapaHTOBaHO KOXHOMY; peanisaLis Lboro npasa 3abe3nevyeTbes y
Bi4NOBIAHOMY BUAi CYAOUYNHCTBA i B MOPSAKY, BU3HAYEHOMY MpoLecyanbHUM 3aKoHOM [25].

TakMM YMHOM, KOHCTUTYLiiHE NPaBO 0COOU Ha 3BEPHEHHS 0 CyAy KOPecnoHAyeTbCA 3 ii 060B’A3kOM
AOTPMMYBaTUCS BCTAHOBIEHMX NpoLiecyanbHUM 3aKOHOM MexaHi3miB (mpoleayp). Y 3B’s3Ky 3 LM, 30Kpema
Mo30BWU, B SKMX 3asiBHUK 06paB HenpaBoBUIA (LLUTYYHWUIA) COCIO 3axuCTy, He NianaralTb po3rnsaay y cyaax [o].

B acnexTi faHoro gocnifXeHHs BaXNMBO Takox 3ragaTu cT. 35 KoHBeHLUIT, gka BU3Ha4ae yMOBW NPUMHATHOCTI
€CIMJ1 iHamBigyanbHOi 3as8BK. 30KpemMa, MOHATTS «3MOBXUBAHHS» 3rigHo 3 n. 3 cT. 35 KoHBeHLUii cnig po3ymitin y
3BMYaNHOMY 3HAY€eHHI, ke BM3HAETbCS 3aranbHOK TEopieto NpaBa — TOOTO SK LWKiANMBeE 34iIMCHEHHS 0Ccob0t0 NpaBa
ONS HWNX Linewn, HiX Ti, 4Ns SKUX NOro Npu3HayeHo; BBaXKAETbCA 3MTOBXUBAHHAM Take MOBOLKEHHS 3asdBHUKA, sSKe
SIBHO CyrepeyuTb LinsaM npasa Ha iHAvBigyarnbHe 3BEPHEHHS, BCTaHOBeHoro KoHBeHLUieo, | nepeLukoaxae

HanexHin poboti Cyany abo HanexxHomy nepebiry npoBamxeHHs (AuB. pilleHHs y crnipasi «Mirolubovs and others v.
Latvia», 3assa Ne 798/05, n. n. 62 i 65) [26]. 3 dopmyntoBaHHs n. 3 cT. 35 KoHBeHLUiT MOXHa 3p0bUTU BUCHOBOK, LLO
3asBa, sika BBAXXAETbCS 3/IOBXUBAHHSAM NPaBOM, NMOBUHHA OrofioLyBaTUCA HEMPUAHATHOL, @ HE NPOCTO
BUny4vaTUca 3i cnmcky 3asie. Cya Haromnocume, LLO BiOXWUMEHHS 3a8BU Ha NiACTaBi 3MOBXMBaHHA NPABOM Ha MOLAHHS
3asBM € Haa3BUYanHUM 3axogom (n. 62). Cnpaeu, B sknx Cya BU3HAYMB 3MOBXMBAHHA MPABOM Ha OCKapXKEHHS,
MO>XXHa PO3MNOAINUTY Ha 5 TUNOBUX KaTeropin: iHhopmadis, Lo 3aBoAUTb B OMaHy; BXMBaHHS 06pasnuBmx
dopMyrntoBaHb; NOPYLUEHHSI BUMOTM NP0 KOHMIAEHLUINHICTb Nig Yac npouenypu Apy>XHbOro BperynoBaHHS; 3asBsa
SIBHO CYTSPKHMLbKa abo no3baBneHa peanbHOi MEeTH; a TaKoX
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iHLLI BUNadKW, BUMEPNHUIA CIMCOK SIKMX CKNacTu Hemoxnueo [27, ¢. 33]. Hanpuknag, yxsanamm €CIJ1y cnpaBax
«TOB “TpeobpasoBaTenb-cepsic” Ta iHWI NpoTy YkpaiHuy (3assa Ne 510/07) [28], «bypnakoB npotu YkpaiHu»
(3asiBa Ne 16142/08) [29] ckapru 3asBHUKIB 3a M. 1 cT. 6 Ta cT. 13 KoHBEHUji BU3HAHO HEMPUNHATHUMMW Y 3B’'SI3KY 3
HaCTYMHWUM: HEBMYEpMNaHHSA 3acobiB OPUANYHOIO 3aX1CHY, SIBHA HEOBI'PYHTOBAHICTb, HECYMICHICTb 3 ratione
materiae/ratione personae, CnNnvB WECTUMICAYHOrO CTPOKY AN NoAaHHSA 3asiBY, 3asiBM 32 CBOEKD CYTTIO €
iAeHTUYHUMK [0 3asB, Wo BXxe Bynu po3rnsaHyTi CyaoMm, 3rMoBXMBaHHSA MPaBOM Ha MNOAAHHS 3asBU, 3asBHUK He
3a3HaB CYTTEBOI LUKOAMN.

BucHoBku. NpoBegeHe y Ui cTaTTi 4OCNiAKeHHA Aae niactaBm 3po00dUTU HACTYMHI BUCHOBKM.

1. MpyHUKMN HENPUNYCTUMOCTI 3NTOBXUBaHHA npouecyarbHUMU NpaBaMu €
3acagHU4YMM NPUHLUNOM aaMiHi -

CTPaTMBHOrO CYAOYMHCTBA, LLO I'PYHTYETLCS HA KOHCTUTYLLIMHNX Ta KOHBEHLIMHUX HOPMaX, MOSOXEHHSAX
MiXKHapogHWX akTiB Ta 6e3nocepeaHbo 3akpinnernuin y KAC Ykpainu; 3anpoBafpkeHHs LbOro NpuHUuUNy Mae
BaXMNvBe 3HAYEeHHS ANs NigBULLEHHS e(PeKTUBHOCTI 34iINCHEHHS aAMiHICTPaTUBHUMW CygamMun 3axmUCTy npaB Ta
iHTepeciB Ocib, cycninbHWX IHTEPeCiB Ta iHTepeCiB AepXKaBu, OCKINTbKN CMPUSIE CTBOPEHHIO YMOB ANsi MOXITMBOCTI
HanexHol peanisauii BCiMa y4acHMKamMu cnpasu CBOIX NpoLecyanbHUX Npas, AOTPUMAHHIO CyAamMun PO3YyMHUX
CTPOKIB pO3 rMsiAy CrnpaBu Ta NPURHATTA pilleHHs 6e3 HeobrpyHTOBaHMX 3BOMiKaHb Ta 3aTPUMOK, @ TaKoX
NiABULLEHHS A0BipY 40 CYAOBOI MKy Bragu.

2. Oco6nMMBOCTAMU NPUHLIMIMY HEMNPUNYCTUMOCTI 3/IOBXXUBaHHA
npouecyanbHMMU NpaBaMu €: a) KOHKYpPYE 3

NPVHLMNOM JOCTYyny Ao npaeocyaas (cT. cT. 55 ta 124 KoHctuTyuii Ykpainu, cT. 6 KoHBeHLUIi Ta iH.), OCKinbku
BXUTTSA Cy4OM 3axofiB nonepemkeHHst abo npoTuaii 3MoBXUBaHHIO NpoLiecyanbsHUMKU NpaBaMy MOXe NpuU3BeCcTy 4O
3anuLLIEHHs1 Nog4aHoro No3oBy, anensuiiHol abo kacauinHoi ckapru, 3asBu abo knonoTtaHHa 6e3 po3rnsaay, To6To
dakTU4HO JO OOMEXeHHS npaBa Ha 4OoCTyn 4o npaBocynas; 6) cnoHykae 4O arpecuBHUX Ai CTOPOHM (CKapru 4o
Buwoi pagn npaBocyaas, kputuyHi nybnikauii y 3acobax MacoBoi iHhopMaLii TOLLO); B) 3@ YMOBMW HM3bKOI JOBIpU
00 Cy[AO0BOI TMifikM Briagu He 3aBXaun € ePeKTUBHUM MEXaHI3MOM.

3. TloNoBHOK METOK NPUHLMINY HEMPUNYCTUMOCTI 3/TOBXUBaHHA
npouecyanbHUMM NpaBaMu € rapaHTyBaHHS

[0BPOCOBICHOrO BUKOPUCTAHHS y4aCHMKaMM CripaBu CBOIX MpoLecyarnbHUx npas, TO6TO 3 METO, AN AKOT Ui npaBa
HafaHi, Ta y cnocid, BU3Ha4YeHU NpoLiecyanbHUM 3aKOHOOABCTBOM, @ TaKoX JOOPOCOBICHOrO BUKOHAHHS
060B’A3KiB, BU3HAa4YeHUX 3aKOHOM abo cyaoM. [poTmBaroto 4OBPOCOBICHOCTI € 3MOBXMBAHHS NpoLecyanbHUMU
npaBamu, sike Mae pi3Hi PopMK NPOSBY Ta Yy KOXXHOMY KOHKPETHOMY BuUnaAdKy noTpebye HagaHHS OUiHKN CyOOM.

4. 3noBXUBaHHAM npoLecyanbHUMM NpaBaMu MOXYTb OyTU BU3HaHI Ail abo
0e3aiANbHICTb yYacHMUKa cnpaBwu, fAKi

XapaKkTepuayrTbCs 03HAKOK BUAMMOI OPUANYHOT MPaBOMIPHOCTI, O4HAK BUKOPUCTOBYIOTHCS 3 METOH), LLUO €
npoTunexHor abo He BIANOBIAAE TiM, AKy Mae nepecnigysaTty peanisalis BignoBigHOro npouecyanbHoro npasa abo
BMKOHaHHS1 060B’A13Ky, BU3HAYEHOro 3aKOHOM abo CyZ10M; CYTHICTb 3MOBXMBAHHS MPABOM MOSISIrA€ Y BUMHEHHI
YNOBHOBaXeHOK 0cobot0 Ain (6e3aianbHOCTI), siki cknagarTb 3MICT HagaHOro NpouecyanbHUM 3aKOHO4ABCTBOM
npaea (noknageHoro oboB’si3Ky), He40OPOCOBICHO, B TOMY YMCHi BCynepey MeTi Takoro npasa abo ymucHe
BUKOPWCTaHHSA NpoLiecyanbHOro npaea y crnocid, Ak cynepeyuntb 3aBaaHHI0 agMiHICTPaTUBHOMO CyJ0YMHCTBA, 3
METOK 0OMEXEHHST MOXITMBOCTI pearisauii NpaB iHWMX YY4aCHWUKIB NPOBadXXEeHHS, NepeLUKOMXaHHA AiSNbHOCTI cyay
3 NPaBUIbHONO Ta CBOEYACHOIO PO3rnsay

i BUpILLEHHSsI cnpaBK, HeOBI'PYHTOBAHOrO NepeBaHTaXeHHs poboTn cyay abo nigpusy AOBIpU 40 CyO0BOI Tifku
Bnagu.
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