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Fop6ayvecbka Tamapa IropiBHa — MaricTp npaBa HauioHanbHOro prManMYHOro yHiBepcuTeTy iMeHi Apocnasa
Mygporo, topuct O «XIMM» Tamara |. Horbachevska — Master of Laws, Yaroslav Mudry National Law University,
Lawyer of NGO “Kharkiv Human Rights Protection Group” (27 lvanova St., Apt. 4, 61002, Kharkiv, Ukraine) BanaHc
KOHCTUTYLIMHUX LiHHOCTEN Ta BEPXOBEHCTBO NpaBa B KOHTEKCTi YKpaiHCbKOro NpaBo3acToCyBaHHSA B yMOBax
Ha43BUYANHOrO CTaHy Ta 36poMHOro KOHMMIKTY Ha Cxoai YkpaiHn Y cTtaTTi 4OChiAXyTbCA NMTaHHA 6anaHcyBaHHs
Ta BUOOPY MiXK KOHCTUTYLINHMMM LLIHHOCTAMM, WO 3A4INCHIOITLCHA AEPXKaBHUMM OpraHammn YKpaiHu B ymMoBax
6opoTbbu 3 naHgemieto COVID-19 Ta 36ponHoro koHdNikTy Ha Cxogai Ykpainv. [JaHe JoCnigKeHHst NPONoHye
NpaBOBMIN aHari3 KOHKPETHMX aKTiB

Ta iy opraHiB gepaBHOI Bfagu WOA0 perynoBaHHS Haa3BUYaNHUX CUTYaLin/cTaHiB, 30pONHNX KOHMMIKTIB Ha iX
BiQMNOBIAHICTE BEPXOBEHCTBY MNpaga.

KritoyoBi crioBa: BepXOBEHCTBO Npasa, npasa MogUHNU, KOHCTUTYLIMHI LIHHOCTI, HaA3BUYaHUI CTaH,

Haf3BUYanHa cuTyauisi, 36poriHuin KOHNIKT. B cTaThe nccnenyroTcs Bonpockl 6anaHCMpoB aHUs U Bblbopa Mexay
KOHCTUTYLIMOHHbBIMU LIEHHOCTSAMM, OCYLLECTBNAEMbIEroCy4apCTBEHHbIMY OpraHaMu YKpauHbl B YCroBusaX 60pbbbl €
naHgemven COVID-19 n BoopyXeHHOro koHdnmkTa Ha BocTtoke YkpauvHbl. [laHHOe uccnegoBaHve npegnaraet
NpaBOBON aHaNM3 KOHKPETHbLIX aKTOB U AENCTBUI OpraHOB rocyfapCTBEHHOW BNacTu No perynmpoBaHuio
YypesBblyalriHbIX CUTYaLMIA/NONOXEHUI, BOOPYXEHHbIX KOH(PIMKTOB Ha MX COOTBETCTBME BEPXOBEHCTBY Npasa.

KntoueBble crioBa: BEpXOBEHCTBO NMpaga, Npaea YernoBeka, KOHCTUTYLIMOHHbIE LLEHHOCTU, Ype3BblHanHoe
NoroXeHue, YpesBblyaiHasa cuTyaums, BoopyKeHHbIn koHdnukT. T.I. Horbachevska Balance of Constitutional
Values and the Rule of Law in the Context of Ukrainian Law Enforcement Activities in the Conditions of a State of
Emergency and War Conflict in the East of Ukraine The article exami nes the issues of balancing and choice among
the constitutional values which are carried out by the state bodies of Ukraine in the conditions of struggling against
the COVID -19 pandemic spreading and the armed conflict in Eastern Ukraine. This survey off ers an analysis of
specific acts and actions of public authorities to regulate emergencies/emergency states, armed conflicts in the light
of their compliance
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with the rule of law. The ongoing armed conflict and a new threat to established relations in society, caused by the
spread of the COVID -19infectious disease, create difficult challenges for the establishment of the rule of law in
Ukrainian law enforcement reality.

It seems unclear whether the Ukrainian state is capable to build such a system of state institutions and the practices
of legal regulation applied by them that would ensure the implementation of minimum guarantees of the rule of law,
which, in the context of this study, enshrines the principle of regularity, which means that use state power bound to
law, and the principle of publicity, which means the public able and motivated (committed) to collectively constrain
state power.
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The situation of incomplete and fragmentary understanding of the concept of the rule of law creates t he need for its
detailed study and & search for forms of its implementation that can be best used in the context of Ukrainian law
enforcementactivities.

Along with formal declarations of the fundamental principles of the law-based state, which activities are based on
the rule of law, interpretations of these elements are distorted and do not imply a systematic approach to building a
proclaimed legal system.

The fragility and fragmentation of even a weak version of the rule of law in Ukraine, expressed in th e inconsistent
implementation of the principles of regularity and publicity, often discredited by law enforcement acts of specific
public authorities, and the reluctance of public actors to see their citizens as equals, pose major challenges to
Ukrainian constitutionalism.

The question remains whether the Ukrainian state will be able to protect and effectively implement the declared
values in its Constitution, including the concept of the rule of law, even in the form in which it is enshrined in Article 8
of the Constitution of Ukraine.

The purpose of this article is to analyze the acts of law enforcement authorities of Ukrainian state power in terms of
special legal regimes for their compliance with the basic elements of the rule of law.

Keywords: rule of law, human rights, constitutional values, state of emergency, emergency, armed

conflict. MocTtaHoBka npobnemu. TpuBarunii 36poHKI KOHMNIKT Ha CxoAi YkpaiHu Ta HOBi 3arpo3u ycTaneHum
BiJHOCUHaM Y CyCninbCTBi, CMPUYMHEHI NOLUMPEHHSIM CBITOM iHbeKLiiHoro 3axBoptoBaHHA COVID-19, cTBOptooTh
HenpoCTi BUKNWKN ANS YTBEPA, XXEeHHSA BEPXOBEHCTBA NpaBa B YKPaiHCLKOMY NPaB0o3acTOCyBaHHi.

BupaeTtbcs HeoueBMOHMM UM € CNPOMOXHOI YKpaiHCbka AepxkaBa BUOyayBaTu Taky CUCTEMY OePXKaBHUX
iHCTMTYLi Ta 3aCTOCOBaHUX HUMW MPaKTUK NPaBOBOro pPerysoBaHHs, Ski 6 4o3sonunu 3abesneunTn peanisauito
MiHIManbHUX rapaHTil BEpXOBEHCTBA NpaBa, SKi, B KOHTEKCTi JaHOro JoCMiaXeHHs, nepeabayatoTb HasiBHICTb
yperynboBaHoOCTi, TOOTO BU3HAYEHOr0 NPaBoOBOro peryntoBaHHs Ta Noro A0TPUMAaHHS yciMa y4yacHUKamMm
NpaBoOBIAHOCKH, Ta rmacHocTi, TO6TO 6e3nepeLLKoAHOro AOCTyNy A0 MOBHOI iHopMaLii Npo YNMHHE
npaBOperyntoBaHHA Ta Noro npasuna.

CuTyauist HenOBHOro Ta oparMeHTapHOro PO3yMiHHS KOHLENTY BEPXOBEHCTBA NpaBa CTBOPHE HEOOXiAHICTb MOro
AeTanbHOro AOCNiAXeHHS Ta noLyKy dopm noro peanisadii, aki 6ygyTb skomora Kpalle BXUBaHi B KOHTEKCTi
YKpaiHCbKOro NpaBo3acTOCyBaHHS.

AHani3 ocTaHHIX Jocniax eHb i nybnikauii. B HaykoBin cninbHOTI 4OCMiAXeHHA npobnemaTmkmn OLiHKK 1 aHanisy
NpaBoOBMX CUCTEM OKPEMMX AEPKaB Ha iX BiANOBIQHICTb BEPXOBEHCTBY MpaBa € AyXe nowmpeHuMm. Pobotun y uin
chepi nposogunuca b. TamaHaroto, IM.

Maygepowm, A. Warno, . Boskom, M. CasunHmm, O. YBaposoto, Towo. Okpema yBara JaHOi HayKOBOi CTaTTi
npuaingeteca poborti . Mayaepa «BepxoBeHCTBO NpaBa B peanbHOMY CBIiTi», sika BU3HA4Ya€ OCHOBHI €MleMeHTH
BEPXOBEHCTBA MpaBa, Lo AalTb 3MOry 40 MOro NpakTUYHOI peanisadii.

HeBwupiweHi paHiwe npobnemu. 3akpinneHunn y ctatTi 8 KoHCTUTYUIT YKpaiHu NpuHLMN BEPXOBEHCTBA NpaBa
notpebye I'pyHTOBHOMO THyMayeHHsi Ta KOMMIEKCHOMO aHanidy He nuwe hopmanbHO BUKIIA4eHOro TEKCTY AaHOT
CTaTTi, ane n MOXITMBOCTI Oro pearisadii Yepe3KOHKPETHINPaBo3aCcTOCOBHIAjI. [laHe AOoCniaXeHHs1 CTaBUTb
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NUTaHHS WOA0 MOXNMBOCTI 3abe3neyeHHst MiHiManbHOro piBHS BTINIEHHS BEPXOBEHCTBA MpaBa B XUTTI
YKpalHCbKOro CycnifibCTBa Ha OCHOBI aHarni3y nogin, Lo CTOCYTbCHA KPM30BOro NpaBo PeryroBaHHSA B yMOBax
6opoTbbu 3 naHgemiero COVID-19 Ta 36powiHoro koHdnikTy Ha Cxopai YkpaiHn Ta nigaae CyMHiBy BignoBigHICTb
aKTiB Oep)kaBHUX OpraHiB Braau 3acajam BEpXOBEHCTBa Npasa, ske aeknapyetbcs B KoHCTUTYLUIT YkpaiHu gk
000B’A3KOBUIN €NIEMEHT YKpaiHCbKOro NpaBoOBOro

ycTpoto. MeTta. MeToto gaHoi cTaTTi € aHani3 akTiB NpaBo3acTOCyBaHHA OpraHiB Aep)KaBHoi Briagn YkpaiHu B
yMOBax 0COBMBMX NPABOBMX PEXUMIB LLIOAO iX BiANOBIAHOCTI 6a30BMM enemMeHTaM BEPXOBEHCTBA Npaga.

Buknaa ocHOBHOro martepiany

KoHcTuTyuis YKpaiHv nporonoLlye nioguHy Ta acnektu ii camopearnisauii sk iHaMBiga B CycninbCTBi (KUTTS, MgHICTb,
HeOoTopKaHiCcTb, 6e3neka, TOL0) HaMBULLOK COLianbHOK LiHHICTHO.
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Mopsag 3 uum KoHCTUTyLiA Aeknapye Taki LiHHOCTI SIK 3aXUCT CyBEPEHITeTY i TepuTopianbH O LiNiCHOCTI, nntopaniam,
AeMokparito, NnpaBoBy Aepxasy. [1na peanisauii uux 3acag gepxaBHoro peryntoBaHHa KoHcTuTyuis nepeabadae
iCHYBaHHSI CUCTEMM OEP>KaBHUX OpraHiB Ta HOPMaTUBHWX NpaBw, ki 6 4O3BONANY Le poouTtu.

BepxoBeHCTBO nNpaea € 3acagHuyMM MPUHLMMNOM, BIOMOBIAHO 0 SIKOro, Ha nornsag Teopuis KoHcTutyuii, y
BiQMNOBIAHIV iepapxii po3TalLOBYOTLCA HOPMATUBHO -NPaBOBi akTy, L0 TaKoX MOKMVKaHi peanidyBaTu MONOXEHHS
OcHoBHoro 3akoHy. [poTe, 4n nonsirae BEpXOBEHCTBO NMpaBa fnLIe B iepapxii HOPM | UM 3ageknapoBaHuii KoHLenT
BTINIOETLCS HA MPaKTULi NPY 3aXMCTi BULLLEOKPECNEHUX LiHHOCTEN?

Mon Maygep y cBoin npaui «BepxoBeHCTBO NpaBa B peanlbHOMY CBiTi» pOo3pi3HA€e criabKy Ta CUIbHY KOHLUenLii
BEPXOBEHCTBA MpaBa, sKi XxapakTepuayTbes TUM, Wo nepebyBatoTb Ha pPi3HMX Wabnsax KOHTUHYYMY BEPXOBEHCTBA
npasa sikigeanbHoI, MopanbHO OOI'PYHTOBaHOI KOHLENLT CRIBXUTTSA N0AEeN B pamMmkax NeBHOMO AEPXaBHOMO
ycTtpoto[1, c. 61].

BuyeHui Bkasye Ha Tpu BUMOMM 4O NPaBOBOI CUCTEMMU, SKi 4al0Tb MOXITMBICTb OXapakTepuayBaTy piBeHb peanisdauil
BEPXOBEHCTBA NpaBa — yperynboBaHiCTb, MMacHICTb Ta 3aranbHicTb. Ak BbadaeTbes 3i 1.8 KoHCTUTyLil, TBOpUI
TekcTy KOHCTUTYUIT BKa3yoTb Ha yperynboBaHICTb (iepapxito 3aKoHIB Ha Yori 3 KoHcTuTyuieto YkpaiHu) K Ha
OCHOBHY O3HaKy BEpXOBEHCTBa Mpasa.

Taky iHTepnpeTauito y CBOIX pileHHsX nigTpumye i KoHcTtuTyuiiHuin Cya YKpaiHn, AONOBHIOKYM Lie PO3YMiHHS
BEPXOBEHCTBA NpaBa MNOHATTAM IOpPUANYHOI BU3Ha4eHocTi. 3okpema, Cya 3a3Hayae, Wo «CKIagoBUMM NPUHLMUNY
BEPXOBEHCTBA Npaga €, 30Kpema, npaBoBa nepeabdayvyBaHiCTb Ta NpaBoOBa BU3HAYEHICTb (O € HEBIA' EMHUM
€erneMeHTOM MPUHLMNY rnacHocTi 3a Maygepom — npum. aBTopa) , siki HeoOXigHi 4nsa Toro, Wob y4acHuKN
BiQMNOBIAHMX NPABOBIAHOCKMH Manun MOXIUBICTb 3aB6avaTn HacnigkyM CBOIX i i OyTM BNIEBHEHUMMU Y CBOIX 3aKOHHUX
O4iKyBaHHSIX, WO HabyTe HMMK Ha NigCTaBi YUHHOIO 3aKOHOAABCTBA NpPaBo, MOro 3MicT Ta obcar byae HUMK
peani3oBaHo» (ab3ay TpeTivi NyHKTY 4 MOTMBYBanbHOi YacTuHu PiweHHa KoHctuTyuinHoro Cyay Ykpainu Big 11
YKOBTHS

2005 poky Ne 8-pn/2005). B psai iHwmx piweHb, KCY noB’dA3ye BEpXOBEHCTBO NpaBa 3 KOHLEMLiE0 CnpaBeanmBoCTi
SIK CyKyMHOCTiI HOPM Mopani, Tpaguuin, 3Bu4ais, siki NeriTMMoBaHi CyCninbCTBOM i 3yMOBMEHI iCTOPUYHO JOCATHYTUM
KynbTypHUM piBHeM cycninbcTBa (PiweHHsa KCY woao MOoXIMBOCTI Npu3Hay eHHS BinbLu M’SKOro nokapaHHs CyaoM
BiA 2 nuctonaga 2004 poky, Ne 15-pn/2004).

OpHak,3ragaHi nigxogn 4o po3yMiHHS BEPXOBEHCTBA NpaBa € 4OCTaTHbO abCTPakTHUMM , TOMY OLiHKa PiBHS
BEPXOBEHCTBA MpaBa B YKPaiHi BUMarae aHanisy aktiB NpaBo3acTOCyBaHHs CyAiB 3aranbHOI OPUCAMKLIT, OpraHis
BMKOHaB4OI BNaau, rofloBHUM YMHOM — iHTEpNpeTaLii BEpXOBEHCTBA NpaBa Ta KOHCTUTYLINHMX LiHHOCTEN
NPaBOOXOPOHHUMM opraHamu (noniuis, 36powiHi cunu, NpokypaTypa, TOLLO).

Axe, AaHi iHCTUTYTW HadineHi HanBINbLUMMK NOBHOBAXEHHSAMY LLIOAO 0OMeXeHHs cBoboamu ocobu Ta ix akTu
NpaBO3aCTOCYBaHHAM € HAaNACKPaBILLMMU MPUKNagaMu BTiNEHHS BEPXOBEHCTBA NpaBa B pearbHOCTi, abo  1oro
BiCYTHOCTI. Y mpaKkTuui cyaiB MOXHa 3yCTpiTK cnpobu iHTepnpeTal,ii i 3acTocyBaHHS Pi3HMX acneKTiB BEPXOBEHCTBA
npaea. Y Ui ctaTTi npoaHaniayeMo ocobnmnBocCTi Ail BepXOBEHCTBA NpaBa B yMOBax Haf3BMYanHOrocTaHy Ta
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306poMHOro KOHMMIKTY Ha cxofi YkpaiHn. Agxe, npy dakTUYHOMY iCHYBaHHI eNleMeHTIB JaHNX CTaHiB CTBOPHOIOTHCS
O0JaTKOBI PU3NKKM AN 4il BEPXOBEHCTBA NpaBa Yepes nepeposnodisl NOBHOBaXKEHb MiX AepXKaBHUMUW opraHamu, Ta
HafaHHs Binblue Bnagm CUMoOBUM CTPYKTYpam Ta iHCTUTYLIIM BUKOHABYOi BNnaau.

Baxnuesmm gns BMUCBITNEHHS npobnemaTtunky Aii Bepx OBEHCTBa npaBa B yMOBax 30pONHMX KOHMPMIKTIB € OisnbHICTb
NPaBOOXOPOHHUX OpraHiB. 3okpema, po3rfnsiHEMO NpUKag NpaBo3acToOCyBaHHS, 34iACHIOBAHOTO 30pOHNMY
cunamm YkpaiHu B ymoBax 36ponHOro KoHdMikTy Ha cxodi YkpaiHv. OfgHieto 3 HanbinbLu Bpa3nmBmX rpyn HaceneHHs
B CUTYaLisiX AaHOrO XapakTepy € LMBINbHE HACENEHHS, sike NPoXnBae Nobnunay eniyeHTpis 6oMoBUX Lil.

Y BMnNagKky He3akoHHOro, 6e3 NpaBOBOI NiACTaBN 3aNHATTA Ta NPOXMBAHHSA BiICbKOBOCNY>KOO0BLIB Y NOMELLKaHHAX
XUTENIB NEBHUX MICT, yCe apryMeHTYBaHHA BTPYYaHHS y
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npasa noavHn (y 4aHoMy BUNaAKy — Y MUpPHE BOMOAiIHHSA CBOIM MaWHOM) AepXXaBHUMW OpraHaMu nonsrae B
abcTpakTHOMY MOCUIaHHI Ha NeriTuMHy MeTy 60poTbbK 3 TEPOPM3MOM, 3aXUCTy HaLioHanbHOI 6e3nekn. Y
nonepeaHix pobotax Mun 3BepTanu yBary Ha HeXTyBaHHS BUMOraMn HOPM YKPaiHCbKOro 3akoHo4aBCTBa LLOAO
npoLeaypv NpMMyCcOBOrO BiAUY)XeHHs1 ManHa B yMOBax 30ponHOro KOHMIkTy. 3okpema, BKkasyBanocs, Lo
«..KoHCTUTYLiA YKpaiHu BcTaHOBMOE abCOMOTHY BUMOTY, sika Nonsrae B TOMy, Lo, y Oyab -AKoMy BUNaaKy,
BUKOPWCTaHHSA BITACHOCTI HE MOXe 3aBAaBaTu LUKOAM MOHOCTI Ta npaBam i ceobogam rpomagsaH. KoHeTutyuis
YKpaiHu 4iTko nepegbavae yMoBU, Ha sikux ocoba moxe Oyt obMeXxeHot Yy i NpaBax Ha BNACHICTb, XXWTNO Ta
HeO0TOPKaHHICTb XWTNa, SKi BU3HaTbCS

HenopyLwHuMM (cT.cT. 41, 47, 30 BignoeigHo). Mo neple, ocoba He Moxe B6yTn no3basneHa Ym obmexeHa y Lux
npaBax iHakLle, Hix Ha nigcTasi 3akoHy (ctatTa 41 KoHcTuTtyuii). Mo -gpyre, HIXTO He Moxe ByTy NpUMycoBO
no30aBneHnn X1Tna iHakwe, HiX Ha NiACTaBi 3aKOHY 3a PiLUEeHHAM Cya4y.

Mo-TpeTe, He3anexHo Bif AOOPOBINLHO CTi YM NPUMYCOBOCTI Bigyy>KeHHs, 0cobi MOBUHHO ByTn 3abe3neyeHo NoBHe
BifILLKOAYBaHHS BapTOCTi Big4yXeHoi BriacHOCTi..»[2]. Monpwu ue, y BiANOBIASX Ha 3BEPHEHHS 3asBHUKIB LLOOO0
TpMBaKOYOro NOPyLLEHHS NpaBa Ha nosary A0 XuTna ocoby NpeacTaBHUKN Aep)KaBHUX OpraHiB (3 okpema,
36porHnx Cun Ykpainn) nocunatoTbes Ha 3akoH Ykpainu «po ocobnmnBocTi Aep)kaBHOT NOMITUKK i3 3ab6e3nedeHHs
AEPXaBHOro cyBepeHiTeTy YKpaiHu Ha TUMYacoBO OKynoBaHWUX TepuTopisx y [loHeubkin Ta JlyraHcbkii obnactsaxy,
skur BcTynuB B cuny 18 ciuHa 2018 poky, a came Ha NonoXeHHs n. 6 ¢T.12 3akoHy, KM BKa3ye Ha MOXIUBICTb «3
METOH 3abe3neYeHHs XXUTTEBO BAXKIUBUX iIHTEPECIB CYCNinbCTBA i AepkaBu nig vac Biacivi 36ponHol

arpecii y 3oHax 6e3neku, BXOAUTU (NMPOHMKATK) B XXUTMOBI Ta iHLI NPUMILLEHHS, Ha 3eMeNbHI AINSHKM, WO HanexaTb
rpomagsiHamy». OgHak, 3asiBHUKM MOCUIa0TbCA Ha NOPYLLEHHS X nNpas., sike po3noyanock B 2014 poui. Takum
YMHOM, NPEACTaBHUKN OepXXaBHOI BNaan BUKOPUCTOBYOTb MOJTOXKEHHS HOPMaTUBHO NPaBOBOrO akTy, KU He
iCHyBaB Ha MOMEHT ICHYBaHHSA 3asiBfIEHOrO NPaBoMNopYLLUEHHS, NOPYLUYHOYM BEPXOBEHCTBO Npasa npaBoBoi
BM3HAYEHOCTI i 3a60POHN 3BOPOTHOI Ail HOPMATUBHO -NPABOBMX aKTIB, SKi MOTipLUYOTb CTAHOBKMLLE NPUBATHUX OCIO.

BopgHouac, 6anaHcyoum Mixk KOHCTUTYLLIMHUMM LiHHOCTSMU B YMOBaXxX 36pONHOro KOHMMIKTY, FOMOBHI akTopu
aepxasu, 3okpema, MNMpeangeHT Ykpainu um 1o KabiHeT MiHicTpiB YkpaiHu, HaBnaku, HagatTb NPiopuTET came
npaeam NoanHW, 30Kpema il XXUTTH0, a He epXXaBHOMY CyBEPEHITETY UM CycninbHin 6esnedwi.

fAckpaBvM NpUKIagoM Takoro BUGopy ctaB 0O6MiH NOMOHEHUMM MiXK YKPAiHCbKOK CTOPOHOIO Ta HE MiAKOHTPONbHUMMU
ypsaay dopmyBaHHaMN 29 rpyaHa 2019 poky, SKM BUKIMKaB HEOAHO3HAYHY peakLito B CycninbcTai. My posymiemo,
L0 AaHy CMTyaLlilo He MOXHa po3rnaaaTy nuLle 3 NpaBoOBOI TOYKU 30pY, afpKe HEBIA' EMHMM eNeMEeHTOM AaHOro
npoLecy € NoniTUYHI M ipKyBaHHs. MpoTe, Ao3BONMMO cobi 3BEPHYTM yBary Ha AeKinbka getanen, BaxnmBmx Ans
Hawwoi poboTu.

MpoMagsHcbKe CycninbCTBO BiAHECNOCH LOCUMTbL HEraTMBHO A0 BuULLEBKa3aHoro oomiHy [3]. 3okpema, aktusicTn
aKLeHTyBanu yBary Ha HenponopLiHOCTi 06MiHy, Ta anentoBanu 40 NOHATTS «CNpaBeAnuMBICTbY, YacTo BXMBaHEe
KoHctutyuiinum Cygom YkpaiHu came ik enieMeHT BEPXOBEHCTBa npaBa. BoHW 3a3HavatoTb, L0 «OYiKyBaHHSA
CrpaBeAMBOCTI — KITIOYOBE Yy TBOPEHHI 4eMOKpPaTU4HOI MPaBOBOI AepXKaBuy;

«nam’atb nNpo Pesontouito MNgHoOCTi — doyHOamMeHT, Ha Skuin Mae cnpaTucs Ykpaina y BiviHi 3a cesoboay. BoHa
poOOUTb HAC CUNbHILLMMW 1 BCTAHOBIHOE LiHHICHI OPIEHTUPWY»; «KpaiHa NOBUHHA NOBepTaTu CBOIX repoiB, ane He
LLIHOK ManItXKEHHS LiHHOCTEN, 3a SKi Ui repoi bunucs.
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Bo BoHM He ckaxyTb cnacmbi 3a Te, WO cnpaBa po3cTpiny nogen Ha MangaHi He 6yna 3akiHyeHa xo4a 6 BUPOKOM
BUHHMMY [3]. Mpe3ungeHT YkpaiHu B 6pndiHry wono pesynbtaTiB 00MiHy BKa3aB: «£ noBepTaBs XUBKX, i Lie
HaNronoBHiLle..MeHi Tak 30aeTbecs..i Le 0yB Mmin BUbip..»[4]. Mpe3naeHT 3BepTaeTbca came A0 CBOro cy6’eKTMBHOrO
BMOOPY, @ He 40 Y3roKEHOI No3uLii 3 rPOMaZChKICTIO Ta iHLWMMK OpraHaMu AepKaBHoi Bragu.

Buweonucana cutyauis Wwoao obmiHy NonoHeHMX NoKasye, WO B AesKUX BUNagkax 3abe3neuntu peanisadito
BEPXOBEHCTBA MNpaBa € BKpal BaXKO, afxe TON Yn iHWuMi BMOip Byae cnpummaTtucsa HeraTMBHO NEBHOK YaCTUHOK
cycninbcTBa. B naHomy Bunagky npioputet 6yB HagaHui npaeBam NnogunHu (a came - npaBam

ISSN 2409-6415 176

MOSIOHEHNX Ha XMWTTS Ta MgHICTb), NEPEBAXMBLUN LiHHICTb TEpUTOpPIaNbHOI LifliCHOCTI Ta CyBepEHITETY, a Takox
crpaBeAMBOro nokapaHHsa ocobam, B MHHUM Y 34IMCHEHHI MPOTUMPaBHUX AisiHb CYyNPOTU KPUMiHANbHOMY
3aKOHOAABCTBY YKPAIHCBHKOI AepxaBu.

MMpoTe, Ha Haw nornsAg, He Tak € BaXNMBUM A1 BEPXOBEHCTBA NpaBa, fke KOHKPETHEe pilleHHs Byno npunHaTe, a
npoLec Ta KOHTEKCT NOro NPUAHATTA. AgKe, NPUHLMN rNacHocCTi , nepeabayae icHyBaHHA hakTUYHOro
NigTBEPIKEHHS AisiMM OCi0, YNOBHOBaXXEHUX NPUNMATH PilLEeHHS, TOTOBHOCTI NOSACHIOBATM NiACTaBW NPUAHATTS TOro
YW IHLWOrO HaNpPAMKY Ain. FAKLWO Len NpMHUMN Ta i BEPXOBEHCTBO Npasa y LifioMy NoegHyBaTH i3 3acagamu
AEMOKpaTMYHOro CyCninbCTBa, AkuM YkpaiHa cebe nporonowye B KOHCTUTYLiI, TO )XOAHE BaXNMBE PilLEHHS He
MOXe 34ilNCHI0BaTUCA 0€3 LIMPOKMX NYBMiYHNX OUCKYCIl, SKi HE MPOCTO MatoTb MicLie 6yTu, ane 1 B KiHLEeBOMY
pesynbTaTi BNANBaKTb Ha XiJ NOAIN.

BigcyTHICTb KOHCEHCYCY MixX CyCninbCTBOM Ta NpeaCcTaBHUKaAMU AepPKaBHOI BMiaau LWOAO HANTONOBHILLMX LiHHICHUX
3acaj fisnbHOCTI Pi3HMX akTopiB CYCninbHUX BiAHOCKH, CBiAYaTb NPO BiACYTHICTb AOCTATHBLOI KOMYHIiKaLil Ta
3BOPOTHOrO 3B’s13KY MiXX Cy6’eKTaMmy Takmx BiHOCUH, LLO € FOSIOBHOK O3HAKOK MMAacHOCTI, K 6a3UCHOro enemMeHTy
BEPXOBEHCTBA Nnpaega.

AnXe, HegocTaTHA OOrpyHTOBaHICTL NiACTaBM Ta BiACYTHICTb NyGMiYHOro Ta rpoMagCcbKoro 0OroBOPEHHS MUTaHHS
06MiHy NONoHeHuX, 30KkpeMa, iHilinoBaHoro npegcTtaBHukamu Bnagn (MpesngeHtom, poboyrmMmn rpynamu LWOA0
00MiHy), Aki Oynn ynoBHOBaXKEHi Ha MPUNHATTA OCTATOYHOTO PilleHHS B LibOMY MUTaHHI, CBiAYMTb Npo Te, WO,
MOXTVBO, Bnaaa He 6yna rotoBa CrpUNHATY NO3ULLIIO, MPOTUMEXHY CBOIM NiiaHam, TOMY i YHUKHYa LUMPOKOI
AWCKYCIl, NpUTamMaHHOT 4EMOKPaTUYHUM CYCMiNbCTBaM.

Mopsa 3 icHyBaHHSAM NpPoAo BXyBaHOro 36ponHOro KOHMNIKTY B YKpaiHi NpoTaromM Ginblue HixX LWiCTb POKIB,
HeLloZaBHO Halla AepXKaBa pa3oM 3 YCieto CBITOBOK CMifIlbHOTO nocTana nepes He MeHL He6e3ne4YHUM BUKITUKOM
[nsi BEpXOBEHCTBA NpaBa, a came naHaeMiel KopoHa -BipycHol xBopobu COVID-19.

YBaru Wwoao BMBYEHHS BMMMBY NaHAEMIT Ha MPaBOTBOPYICTb Ta NPaBO3aCcTOCYBaHHS 3aCnyroByoTb OBMEXeHHS,
NPUIHATI ypsiaamu 6araTbox Aepas, 3 METOK 3YMUHUTM NOLUMPEHHSA CMepTernbHO HebeaneyvHoi xBopobu.
[deTtanbHOro aHanisy B KOHTEKCTi BiANOBIQHOCTI KpUTEpPisiM BEpXOBEHCTBa npas a notpebye NoctaHoBa KabiHeTy
MinicTpiB YkpaiHu Ne255 Big 02.04.2020 [5], sika € nig3akoHHM HOPMaTUBHO-NPABOBUM aKTOM, LLOBigoOpaxae
0cob6nMBOCTI B3aeMoZii opraHiB AepkaBHOi Briagu 3 CycnifibCTBOM B YMOBaX €KCTPaopANHapHUX CUTyaLin.

BkasaHa NocTtaHoBa peryntoe 0 bmMexeHHs npas noanHu B ymoBax 6opotbbu 3 naHgemieto COVID-19. MNMpasosoto
OCHOBOH0 A1 NPUNHATTS BKa3aHOI NOCTaHOBM € 3akoH YKpaiHu «[1po 3axmcT HaceneHHs Bif iHPEKLiIMHNX XBOPOO»
[6], 3okpema cTaTTi 29 Ta nepexigHi NONOXeHHs, A0 Akux byno BHeceHo 3miHM 30.03.202 0, ae nyHkTOM 2 -3
nepenbadeHo MoxXnMBICTb KabiHeTy MiHICTpiB TMMYacoBO obmexXyBaTu npasa MOANHM B YMOBaX BNPOBaaXeHHS
NpPOTK -enigeMioNnioriYHnX 3axoais.

CnipHicTb Takoi NpaBoBOI OCHOBM A1 0OMEXEHHS KOHCTUTYLINHUX NpaB NoAMHN NPU3BOAUTL 40 PO3MiIpKOBYBaHb
npo iM nepaTuBHY NepLuicTe HOpM KOHCTUTYLIT B iepapxii HOpMaTMBHO -NpaBoBux akTiB [7]. OgHak A4nst Hawworo
aHanisy 3Ha4yeHHs1 Mmae KoMyHikaList KabineTy MiHiCTpiB 3 HAceNeHHAM o4O HEOOXIOHOCTI BNPOBAMKEHHS TaKNX
obmexeHb. Micnsa npunHatTa MNoctanosu Ne 255 Ypag ony6nikyBaB po3’scHeHHs [8] Wwoao HopM, iopuanyHa
BU3HAYEHICTb SIKMX CTaBUTbCS Mig CyMHIB. Po3rnsiHemo Aekinbka 3 HuX.

3 nomix iHWworo, Ypsig Bkasye, Lo HeobXiaAHICTb HOCUTM LOKYMEHT, LLO NocBigvye ocoby «403BONUTL NEPEBIPUTH,
Y He MycuTb BOHa OyTu Ha camoidonsuii, abo B 0 6cepalii. A Takox Le AacTb MOXIUBICTb OpraHam
NpaBoMNopsiAKY 3aCTOCOBYBATU afMiHICTPATUBHY BiAMOBiAANbHICTb A4S MOPYLUHWKIB NPaBUIT KAPaHTUHY».

KoHcTuTyuioHanict



B ymoBax 6opoTbbu 3 naHgemieto COVID - 19, sika noTpebye onepaTtMBHOIO Ta HE3BUYHOIO NPaBOBOroO
peryrnoBaHHs!, €AVHUM 3aKOHOM, SIKUIA BU3HAYa€e KpUTEPii 0OMEXEHHSI KOHCTUTYLINHMX NpaB Ta cBoOOA, NIOANHN i
rpoMagsHuHa, Buctynae 3akoH Ykpainu «[1po pexum Hag3sudanHoro ctaHy». BignosigHo go craTti 18 uboro
3aKkoHy Ak 4oAaTKOBMM 3aX040M «NPaBOBOro PexuMy HaA3BUYaMHOroO CTaHy y 3B’3Ky 3 MacOBMMU MOPYLUEHHSMM
rpoMafCbKoro NopsiaKy» MoXe cTaTu nepeBipka OKYMEHTIB y rpomagsH (n.2 y. 1
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cT. 18) [9]. NpoTe pexunm Hag3BUYaNHOIO CTaHy iCHye nuwe hakTUYHO, HOPMAaTUBHO MPOLOBXYE ICHYBATU PEXNM
HaA3BUYanHoI cuTyalii, npy skomy gie Kogekc umBinbHOro 3axucty Ykpainu, Wo He nepegbavae MOXIMBOCTI
3060B’A3aTV rpoMagsH HOCUTU LOKYMEHTH, LLIO NOCBIAYY0TL 0coby 1.

Bumora HOCiHHA Ta Nnpea’ssBNeHHs JOKYMEHTIB, L0 NOCBIAYY0Tb 0CO0Y, ABASETLCA EKCTPAOPAMHAPHUM 3aX040M,
MOXITMBMM fKLLle Yy BUNaaKy MacoBMX NOPYLUEHb FPOMaACbKOro Nopsay B yMOBax 3anpoBafKeHHs1 HaA3BN4anHoOro
ctany. lNMpoTe, Ypsan apryMeHTye Takuii 060B’ 130k MOXKITMBICTIO OpraHiB 3acTocyBaTh agMiHICTpaTUBHY
BiZNOBIAaNbHICTb 4O NOPYLUHWKIB KapaHTUHY. [laHa aprymeHTauisi € HEMPUNHATHOIO 3 TOYKM 30pY
KOHCTUTYLiOHani3my, afke He nigkpinneHa XXo4HOK NpaBoBOo MiACTaBo.

HacTynHuii nyHKT po3’sCHEHHSA CTOCYETLCA HEOBXIOHOCTI HOCUTU 3acoby 0COBUCTOro 3acoby (3axMCHY Macky, 30K
pema) Ha Bynuui. B Lupomy BUNaaky ypsg Hagae BU3HAYEHHS «rPOMafCbKoro MicLs» i HACTYNHUM TBEPAXKEHHSM
BKA3Ye, LLO «nepernik rpoMaacbkux MicLb MoXe ByTu po3LLIMpeHMIA opraHammn MicLLeBOi BNnagn» i pekoMeHaye «
nepebyBaTy Ha BynuLi B MacLi, OCKiNbkM Y Byab -AKUA MOMEHT MOXETEe ONMMHUTUCh Ha TepuTopii, Aka nignagae nig
BU3HAYEHHS «TPOMaCbKe MicLe».

BapTo 3a3HaunTK, wo 8 keiTHA 2020 poky 'eHepanbHUM cekpeTapeM Pagu €sponu 6yno BuaaHi iHopmaLinHi
AOKyMeHTU Wwopao «Mosaru gemokparTii, BepXxOBEHCTBa NpaBa Ta npas NOAMHN B KOHTEKCTI CaHITapHOI Kpusu,
CNPUYNHEHOT

COVID-19 [10].

KepiBHi BKa3iBkv aHani3ye ycraneHy npakTnky €BponericbKoro cyay 3 npas NIOAUHM LWOA0 NOPYLUEHb NPaB JIIAUHN
aepxxaBamu yyacHuusiMm KoHBeHUi, Wwo 0ynu 3aiicHeHi B ymoBax Hag3BMYaiHux cuTyadin. BignosiaHo oo np
akTukun ECIJ, gii gep)xaBHUX OpraHiB (SIK 3aKOHO4ABYOI, TaK | BUKOHABYOT) B YMOBaX HaA3BUYANHUX CUTYaLLn
MatoTb BignoBigaTy NPUHLKMY 3aKOHHOCTI.

1BignosigHo 0o 3Y «[po pexum Hag3BU4arHOro CTaHy» MOXIUBICTb BBEAEHHSA HAaA3BMYANHOIO CTaHy BUHUKAE,
30KpeMa, 3a YMOBMW iCHYBaHHS Haf3BMYaMHOT CUTyaLii 3aranbHOL4ep)KaBHOrO PiBHSI (CTAHOM Ha CbOroAHI, yci obnacTi
YKpaiHu BBENu pexnmMm Haa3BuYanHoi cutyauii, o MOXe CBigYMTM NPOo (hakTUYHE iCHYBaHHA YMOB Ha3BMYaNHOMoO
cTaHy, nepenbaveHnx cT. 64 KoHcTuTyuii).

Ockinbkn 34e6inbLoro B KOHCTUTYLiSIX 3aKpinneHo hopMmn NpaBOBOro peryntoBaHHs 0CObBNMBMX NPaABOBUX CTaHIB,
TakuX siK HaA43BMYaNHUIA Y BOEHHUIN CTaHW, TO NPUMHATI NPaBOBI akTWU B yMOBaX HaZ3BUYaMHUX CUTYaLii MOBUHHI
BiQNOBIAATU TUM MOSNOXEHHSAM, K 3aKpINfeHi B KOHCTUTYLIT Ta HEe CynepeynT MiXKHapogHUM NPaBOBUM
cTaHgapTaM, a TakoX, 3a MOXnMBOCTI 6yTn 06’ektom Ansa po3rnagy y KoHctutyuinHomy cyai [10, c. 3, n.2.1]. Tak, y
cnpaBi «MexmeT XacaH AntaH npoTtu TypeudnHuny, Cya npu BU3HaYeHHI Hag3BMYaHOT CuTyauii 3BepHyBCS 0
OLiHKV/ BBEAEHHSA Takoro ctaHy ypsaom TypeyumHu KoHctuTyuiiium Cyaom Ta NoroamBecs 3 BUCHOBKOM OpraHy
KOHCTUTYLIHOT topucamKuii TypedynHu, wo cnpoba BiiCbKOBOro NepeBopoOTY CTAaHOBMITA HaA3BUYANHY
cutyauio[11, § 93].

Onucyoum NpUHLMN HeOBXIAHOCTI, KePIBHULTBO BKa3ye, O «HEObXigHICTL BUMarae, Wob Haa3BuYarHi 3axoam
Oynun CNPOMOXHUMW LOCAITU iX METU 3 MiHIMaribHOK 3MiHOK HOPMaribHUX NpaBuN Ta NpoLeayp NPUAHATTA
OEMOKPaTUYHKMX pilleHb. TOMy NOBHOBaXEHHS Ypsaay BuAaBaTh HaA3BUYalHI yKkasn He MOBUHHI CMIPUYMHATY KapT
-6naHLw, HagaHun 3aKOHOA4ABLIEM BUKOHABYIN CITyXOi».

KpuTepin npaBoBOi BU3HAYEHOCTI, L0 TAaKOX BUCTYNAae OOHWX i3 FONIOBHUX €fleMe HTIB 3aKOHHOCTI B KOHTEKCTI
npakTukn €CIJ1, a TakoxX yperynboBaHOCTi B pO3pi3i BEPXOBEHCTBA MpaBa, MOXHa I'PYHTOBHO NpoaHanisyeaTth Ha
obMmexeHHsix [locTaHoBW, Lo CTOCYtoTbCA cBOOOAW penirii Ta BipOCMNOBiAaHHS.

KoHcTuTyuioHanict



3abopoHa npoBefeHHs YCiX MacoBMX 3aX04iB (KyNbTYpHMX, pO3BaXKarnbHUX, CNOPTUBHMUX, COLianbHUX, Peniriniiunx,
peknaMHuX Ta iHWKUX) y hopMyntoBaHHi, BUKNageHoMy Yy [oCTaHOBI € kaTeropuyHor, To6TO, TaKok L0 3ab0poHsiE
BCi MacoBi 3axoau, 3a BUKIMIOYEHHSM AisfbHOCTI OpraHiB AepXxaBHOT Baam Ta MicLLeBOro camoBpsigyBaHHs. B Ton
Xe Jac, ronosa HauioHanbHOI noniuii, ska € BiAnoBiAanbHO 3a JOTPUMAHHS Liel HopMuK, odiLiNHO 3aaBnsE, WO
«nig Yac opraHisauii Ta npoBeAeHHA borocnyxiHHA mae 6yt 3agisHo He Ginble 10 ocib, 3 AOTPpUMaHHAM
©e3neyHoi AMCTaHUii Ta BUKOpUCTaHHA 3acobiB 3axucty ( Macok, pecnipatopis)» [12]. To6To, nonpu Te, WO
MoctaHoBa KMY Ne 255 BcTaHoBntoe NoBHY 3ab6OpOHY Ha NPOBEeAEHHS MacoBUX 3aXOAB,
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nocagoBi ocobu opraHiB AepxaBHOI BNaau, 3okpema, npeacraBHukn MBC, dhakTuyHo cynepeyvaTb NOMOXKEHHSM
NMOCTaHOBM, BKA3YHOUM, LLO FIHOAM Y Kifl bKOCTi He Binblue AecsTn MOXyTb 6paTh yYacTb Y peniriiHnx 6orocnyiHHsIX.
Anxe, 6epyyn Ao yearu GykBanbHe TiyMadeHHs NOoNoXeHb NOCTaHOBM NPOo 3a60POHY MacoBMX 3axX0AiB, sika, AKLLO
CMCTEMHO pOo3rnsaaTh nonoxeHHs MNMoctaHoBK, 3abopoHsie ocobam nepecyBaTUCS Y KinbKOCTi BinbLue ABOX 1
nepepbavae, Wwo Tpm ocobn GyayTb CTAHOBUTW Taky MacoBICTb, Ska NigBMLLYBaTMME PU3MK MOLUMPEHHST iHeKLi.
Tomy, NnoriYHMM BUAAETbCA MUTAHHS, Y4 MOXITMBICTb NPOBOANUTYM peniriviHi 3axoan y kinbkocTi 4o 10 oci6 He
CTBOPIOE HEBIAMNOBIAHOCTI 3a60POHI NepemillaTnuca ocobam y KinbKocTi He Ginblue aBox. Taki po3bikHOCTi y
TpaKTyBaHHi

HopM [ocTaHOBM (OaKTUYHO HIBEMOKTh ii MOMOXEHHS, afke BOHN He OyayTb peanizoByBaTUCs Ha NpakTuLi2.
MopanbLunin po3BUTOK AMCKYCIT LLOAO MOXITMBOCTI NpoBeAeHHst 6orocnyiHb HabyB B ce BinbLUIOro 3arocTpeHHs Ha
Yyac cBATKyBaHHs1 BenukogHs B LiepkBax cxigHoro obpsay, npoTte us cutyauisi noTpebye AeTanbHOro aHanisy B
oKpeMin poboTi. BapTo nuwe 3asHaunTy, Wo ypag YkpaiHm hakTuyHO He 3aTBepAMB NOBHOI 3a60pOHK
BorocnyxiHb, nonpu Te, LWO X NpoBeAe HHS nepeabavae MacoBiCTb,04iKyHOUM BENMKOro CIPOTMBY CyCnifnbCTBa
AaHomy piweHHto [13].

Paniwe BceykpaiHcbka pafia LepKoB i penirinHnx opraHisauin Haronocuna Ha ToMy, LLO MOBHE 3aKpUTTH Xpamis
CTaHOBUTUME MOpYLUEHHSA CT.. 35 KoHcTuTyuii [14], BBaXxaroum Taki oOMexeH Hsi Henponopuiiiumun. B po3pisi Halwofi
po60oTK U cuTyauisa CBiAYNTb MPO Lie OA4MH BMNadoK NpaBoBOi HEBU3HAYEHOCTI, Ak Byno ctBopeHo NocTtaHoBoO
Ne 255. Apxe, um BKIOYae, Hanpuvknag, MacoBun 3axig B cebe penirinHi 6orocnyiHHa (4o Aecatn um Ginblue
nogen), Yn Hi, a nuie XpecHi Xoam Ta iHLi 3aX04u, He € 3pO3yMinvM, WO i CTBOPHOE MOXIMBICTb ANS LLUMPOKOI
iHTepnpeTaLii nocTaHoBM opraHaMun MicLeBoi Bnaau, abo x Tumu , 2 3 uboro NnpuMBogy BapTo YTOYHUTH, LLO
NigNyHKT 7 NyHKTY 2 [NocTaHoBM BCTaHOBMNIOE3abOPOHY «NPOBEAEHHS BCIX MacoBuX (KyNbTYPHMX, PO3BaXasibHUX,
CMOPTUBHWX, COLianbHUX,

PEenirinHNX, peknamHnxX Ta iHWKX) 3axogiB ..», NpY LbOMY HE HaJato4un BU3HAYEHHS MOH ATTHO «MacoBMWI 3axig» Ta
«penirinHnin MmacoBuin 3axif», a came dKa KinbKiCTb N0AeN CTaHOBUTUME TaKUA MacoBUIA 3axif. Ha SKUX NOKnageHo
KOHTPOJb 3a AOTPUMAHHAM 0OMeXeHb, BCTAHOBMEHNX [OCTaHOBOIO.

B uboMy KOHTEKCTi aHani3dy pearisaLii BepxoBeHCTBa NpaBa B HaA3BUYaNHMX YMOBaX, 30Kpema, NpuHumny
rNacHOCTI, Ta XapakTepy 06r'pyHTYBaHHSA TUX OBMEXeHb, SKi BCTAHOBMIOKTLCA ANS 3YMUH €HHSA NMPUYNHN Taknx
YMOB, LikaB1UM 4119 aHanisy BUOAETbCS NOPIBHSAHHSA 3BEPHEHb A0 HaceneHHs npe3ngeHTta Ykpainv [15] Ta
depepanbHoro kaHunepa HimevuunHu [16] nicns 3anpoBaaXeHHs! >KOPCTKILLUMX 0OMeXeHb NpaB NMIoAUHN 3 METOH
NPOTUCTOSAHHIO nowmpeHHio COVID-19.

MpeangeHT, B. O. 3eneHcbkniA, 3BepTaOMnCh 40 CBOIX IPOMaAsH MOPIBHSB OCI0, Ski He norog)Kysanmcs 3
NPUAHATMMU OOMEXEHHAMMN 3 «AITbMU, AKUM BaTbKM Nig Yac 3actyam 3abopoHUnu icTn Mopo3neoy. MNpe3naeHT
NpocuTb NAeNn A0TPUMYBaTUCS KapaHTUHY OO «MaTu HopMarbHe NiTo... 3 MOpe M, MaHapiBKaMu, MOPO3VBOM i
3acmaroto..».

A. Mepkernb y 3BepHEHHI 00 HIMEeLbK1X TPOMaAsaH 3a3Hauuna, Lo «..Le € YacTUHOK BiAKPUTOI AeMokpaTii pobutu
NOMITUYHI PiLLEHHSA NPO30PO Ta NOSICHIOBATM iX [(POMaAChKOCTI], sikHarKkpalle obrpyHTOBYBaTU Hali i Ta
KOMYHiKyBaTV X TakMM YMHOM, 06 BOHM Bynun 3p03yMinuMu...A Xody 3a3HaunTy, WO 4, SK NIoAMHA AN SKOT npaBo
Ha BiflbHe NepecyBaHHsi NOTPiIGHO Byno BMOOpOBaTU, MOXY BUNPaBAaTV BBEAEHHS Takux OOMEXeHb nuile 3a
OiNCHO Hag3BMYaHMX 06CTaBMH...Y EMOKpPATUYHUX KpaiHaXx Li OOMEXEHHS H € MOXYTb NPUAMaTUCS NErKOBaXKHO
Ta MaroTb HOCUTU NMLLIE KOPOTKOCTPOKOBUI XapakTtep». Y 3B’A3Ky 3 3axo4amMu NpoTUAiT KOpoHa BipyCy B AEsKUX
denepanbHux 3eMnax HimewunHu Bxe 6yno BBEAEHO peXMM Hag3BMYaMHOroO cTany [17].

KoHcTuTyuioHanict



MpuHarigHo cnig Takox Big3HaunTn, ®egepansHun KoHctuTtyuiiun Cya HiMeyumHm BXxe BUHIC pilleHHS Woao
NPOMNOPLINHOCTI BCTAHOBMNEHNX HIMELbKUM ypsigoM obmexeHb. PiweHHsaM 1 BvR 755/20 Big 7 kBiTHa 2020 poky
BiOXMITMB KOHCTUTYLINHY ckapry 3 3asiBHMKa LOA0 HENPaBOMIipHOCTI nocTaHoBM Npo Tum4acosi 3B ®PH gie mogens
NOBHOI KOHCTUTYLINHOT CKapru.

BignosigHo go gaHoi mogeni, 40 KOHCTUTYLIMHOMO CyAQy MOXYTb OCKapXKyBaTUCS He fuvLle 3aKOHU YM iX O KpeMmi
NOMOXEHHS (AK Le 3aTBEepAKEHO B YKPAiHCbKOMY 3aKOHOLABCTBI), ane 1 nig3akoHHi HOpMaTUBHO -NPaBOBi akTy,
BUAaHi PisHMMK OpraHamu AepXaBHol Bnagu.
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obMexeHHs1 y 3B’a3 Ky 60poTbOu i3 KOpoHa BipyCHOLO iHdeKLieto, BuaaHot ypsagom baeapii. Cya 3a3Haums, LWo
«KOHCTUTYLiNHa ckapra He pobuTb 04eBUOHNM abo iHLWMM YNHOM HE BM3HAE, LLIO HACMIAKN TPMBaKUNX 3ax0AiB
3axMCTy NpOTK NaHaemii Bipycy 6ynu 6 HecTepnHMMM OO Takoi Mipw, Lo iCHYt04a NOCTaHOBA NPO HeBigKNaAHWN
NpaBOBMWI 3aXMCT NOBUHHA Byna GyTu BUKINIOYHO Npu3ynuHeHa. IHTepecn4 [18], Wwo cTBepaXyTbCa TYT, €
BaroMumu, ane Bi4noBiAHO A0 CyBOPOI LLKanNu, gka NoBMHHa 3aCTOCOBYBATUCS B AaHil cuUTyaLlil, BOHU He
BUMMALAI0TH HACTINIBKN CEPUO3HMMN, L, OONPUNHATI 3axoam 3aaBanucsa 6 HeBMNpaBoaHMMUTA X MOXHA BigKnacTu,
o6 3abe3neunTn gkomora OinbLUMiA 3aXUCT 340POB'S Ta XNUTTSA, SKUM OepKaBa KepyeTbCs, 3BaXaKUM HA OCHOBHI
npasa Ha XUTTS | QI3NYHY LINICHICTbY.

[ns Toro, Wwo6 3p03yMiTV BaXXNMBICTb 4AHOIO MOPIBHSI HHSI B KOHTEKCTi 3aCTOCYBaHHSA MPUHLIMMY BEPXOBEHCTBA,
HeoObXigHO 3HOBY 3BEPHYTMCS 00 3anponOHOBAHOI MOro kKoHuenuii B4eHum M. Maygepom. BueHun 3asHavae, Lo
nopsa 3 BUMOramu rnacHOCTi Ta yperynb0oBaHOCTI BaXXNMBUM acrekToM BEpXOBEHCTBA Npasa € B1Mora 4o
nocafoBLiB LLIOAO NOSICHEHHS X NOBEeAiHKM ANst TUX, 40 KOro BOHW 3aCTOCOBYIOTb MPUMYC.

[HaHy Bumory Nayaep iHTepnpeTye sk Taky, BAKOHaHHSA SIKOi CBiAYMTUME NPO iCHYBaHHS NoBarn y nocagoBLUiB LLOAO
TWX, A0 KOro iX NpYMyC 3aCTOCOBYETbCH. Taka noeara, Ha AyMKY BYEHOTO, BUPaXae TpW OCHOBHI HapaTuBU, SKUMU
MOBUWHHI KepyBaTMCS NOCaAO0BLi NPY yYXBarneHHi pilleHb:

BU3HAHHS NMOCaA0BLUAMM, O BOHW 3000B’A3aHi MaTV MiACTaBu ANA 3aCTOCyBaHHSA NPUMYCY; BOHW € NiA3BITHUMMU
nepen TMMK, A0 KOrO 3aCTOCOBYIOTb MPUMYC; Ta T€, LLIO BOHM NOBaXatoTb PO3yMOBI 34i0HOCTI iHAMBIAIB LWOAO
PO3YMiHHS Ta YCBIAOMITEHHSI HEODXIOHOCTI 3aCTOCYBaHHS TOro Y iHWoro npumycy [1, c. 50].

ABTOp pO3BMBaE aH € TBEPIKEHHS!, BKA3yluM, L0 «HeBAAYa B AOHECEHHI NybniyHMX NigcTaB € 04HMM i3 BUSIBIB
TOro, W0 3aKOHOAaBLIo He BAANocs NPOAEMOHCTPYBaTK NoBary, rigHy BiflbHOro Ta PiBHOMPAaBHOMO rpomMagsaHuHa, 4o
TOro, KOMy Ui MiACTaBn JOHOCATBCS, Y TOMY CEHCI, SIK Liel CTaTyC po3y MIETbCS B KOHKPETHIN chinbHoTi» [1, ¢.71].

4Mip «iHTepecamu» MalOTbCA Ha yBasi npasa MAUHA LLIOA0 CBOBOAM NepecyBaHHs, Towwo. Buaaetbes, 1o ABoe
nigepis Aepxas 3 BEMUKUM NEPEXnBaHHSAM BiHOCATLCA [0 iCHYY0I CUTYyaLlil, NpoTe y nepLioMy BUNaaKy
NOSICHEHHS BUTNAAa0Th PO3MOBOIO i3 AiTbMU, @ Y APYroMy — 3 OPOCNVMU, CAMOYCBIAOMIEHUMM iHOUBIdaMK.

MoxHa cTBEpPAMTHU, LLO B KOHTEKCTi OBrPYHTYBAHHSI i MOACHEHHSA CBOIM rpOMaZsiHam NpPUYMH LLOAO BNPOBAAKEHHS
obMexeHb nNpaB NioanHU 3 MeTor 6opoTbbu i3 nowmrpeHHam naHaemii, PPH (B ocobi kaHunepa Hime4y4nHn) He
nyLle NOSICHIOE CBOEMY HACENEHHI0 BCIO CEPNO3HICTb 3arpo3 And n pasa ocobu Ha 300pOB’A Ta XXUTTS B MOPIBHAHHI
3 iHWKMK cBobodamu, ane Ui NOSICHEHHs1 BOAHOYAC MiAKPINMoITLCA Ta NEriTUMI3YTbCS pilleHHAM CyAy HanBuLLOT
iHcTaHuil (KoHcTuTyuinHnm Cygom ®PH).

B KOHTEeKCTi BepxoBeHCTBa nNpaBa BaXIMBO, LWOO rpomagsaHu NeBHOT AepXKaBy He MOpYLUyBanu neBHi 3ab60poHn He
nvwe nig ctpaxomM 6yTu NpUTArHYTMMU 40 BiAMNOBIAANbHOCTI, ane po3yMminn MeTy BCTaHOBMEHUX ObMeXeHb 1
cnigyeanu HAM came Bif, YCBIAOMIIEHHS LLIHHOCTI CBOFO OCOBMCTOrO BHECKY Y AOCSATHEHHST METU, SIKY NepecnigyoTb
OaHi obmexeHHs [1, c. 112-113, ¢.314-315].

YKpaiHcbka Bnaaa, sik BUOHO i3 BULLLEONMCaHoro 3BepHeHHsi MNpe3ungeHTta Ta pos’sacHeHb KMY woao 3actocyBaHHSA
KapaHTUHHUX OOMEXeHb, He CNpUIUMAaE rPOMaZsH SIK PIBHOLIHHMX CY0’€KTIB CyCniNbHUX BiAHOCUH, a BiGHOCUTLCS A0
HUX SK 0O NiANOPSAKOBaHMX O Cib, KM rofIoBHUM € MOSICHWTH, L0 BOHM OyayTb NpUTSryBaTucst 4O
BiOQNOBiganbHOCTI 3a NeBHi Ail.

Ane, hopmynoBaHHSA LLOAO TOro, YoMy Taka BignoBiganbHICTbL B3ararni Mae 3aCTOCOBYBATUCS | YOMY MEBHiI il €
3ab0pOHEHVMM B paMKax KapaHTMHHMX 3aXOAiB LWoAo nepeLukomkanH g nowmperHio COVID-19, nonsrae y dpasi
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«60 Tak € HeobxigHMM» 6e3 noganbLUoi AeTani3auil, Wo € HegoCcTaTHIM AN Toro, Wwob Bka3yBaTh Ha iCHyBaHHSA
Takoro NPUHLUMMY K «IIACHICTb» B YKPAIHCbKMX MPaBOBUX peanisix.

HecnpomoXHICTb opraHiB BNagu NosiCHUTA CBOIM rpoOMagsiH am nepegyMoBM, NepLUONPUYMHM Ta NpaBoBi NiacTaBm
Ansi 3aCTOCYBaHHS TUX YM iHLLIMX OOMEXeHb NpaB MoAUHW NPU3BOANTL OO BUHWUKHEHHS Big4yTTS MEHLLOBApPTOCTI,
HepIBHOCTI Y NepecivHnx ocib, Lo 6yae 3yMoBnoBaTV NOMSIPHI peakuii Ha HeOOr'PYHTOBAHI PiLLEHHS AepXKaBHUX
aKTopiB — paguKanbHWUiA CynpoTMB HaBiTb AOLiINbHUM 0OMexXeHHAM abo X NOBHE NiAKOPEHHS CBaBINbHUM
HacTaHOBaM.
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AHgpaw Wawo ta PeHaTa YiTy B kHUsi «KoHcTUTYLis cBO60AM» 3a3HaYatoThb, WO «B BMNagkax, Koy KOHCTUTYLINHE
MOMOXEHHS YU LLUMPOKO 3aCTOCOBHA NOMiTMKa CTaBMATb 3a MPIOPUTET NEBHY LiiMb Ha LLKOAY BEPXOBEHCTBY Npasa
(Hanpuknag, «HewagHa 6opoTbba» 3 Kopynuieto, TepopM3MOM, NepeBE3EeHHSM HAapKOTHKIB, Towo 6e3 NpaBoBuMX
dopmanbHOCTEN), BOHW TaKOX CTaloTb HECYMICHMMY 3 KOHCTUTYLOHanNiaMmom» BueHi 3asHavatoTb, WO TeHAeHUisMY
Cy4acHO ro CBiTOBOro NpaBoperynoBaHHA € Tak 3BaHi «4epxaBu Bce3aranbHoro 4o6pobyTy», KOHLEHTpaLis Bnaam
B SIKMX 3MilLlyeTbCs B Bik opraHiB BUKOHaBYOI BNaaw.

3aranbHol TEHAEHUE, Ha AyMKY aBTOpIB, € NOMiTM3aLlis npaBa B iM’'st 6e3nekn Ta couianbHOT cnpaBeasIMBOCTI 3a
pax YHOK NuTaHb Npo iHAUBIAyarnbHi NpaBa i cBoboan. ABTOpY 3a4ar0TbCa NUTaAHHAM: «Y1 NikNyTbCS NpaBuTeni
Npo NEeriTMMHICTb CBOIX Ai? AmpKe 3aKOHHICTb He € HalbinbLL NPUBaAGNNBMM AXXEPEnom NeriTMMHOCTI.

cyay CLUA «ik Bo npoTu lonkiHcay Big 10 TpasHs 1886 poky, sike CTOCYBaNocs AMCKPUMIHALINHOMO 3aCTOCYBaHHS
HOpPM aMepUKaHCbLKOro 3aKOHOA4ABCTBA MICLLEBMMU OpraHamu Bnagum A0 KUTanuiB, cyd 3BepHYBCs [0 3acaj Ta MeTu
NpaBOBOro perynoBaHHs. MNpu BUHECEHI pilleHHs cya BKasas, LLO NOMnpu Te, Lo HOPMW NpaBa 3aBXau B
ocTaTovyHOMY BMnafKy 6yAyTb 3aCTOCOBYBATUCH KOHKPETHO MIOANHOIO Y/ OpraHoM, Le He nepeabavae, Lo
OCHOBHI MpaBa MAUHN — «NPaBO Ha XUTTS, cBOOOAY Ta MOLUYK LLACTS», MOXYTb OYTV CBaBifIbHO OOMEXEHUMMN
ocobamu, ki ocTaTO4YHO 3acTocoBYOTbNpaBo. Cya BKasye, WO «caMa AyMKa Npo Te, WO XUTTA OAHIET nioanHu, i
3acobu ang icHyBaHHst abo 6yap -sike

pearnbHe NpaBo, HeobXigHe ANs 3a40BONIEHHS XXUTTSAM, MOXYTb 3arnexaTty Big BOMi iHLWOT nog nHu mae 6ytu
HecTeprnHow B Byapb -SIKil BinbHI KpaiHi sk BTiNeHHs camoro pabcTeay [20, ¢.232-233]. Takum YMHOM, npu
NpaBO3aCTOCYBaHHS B AiANbHOCTI Aep)KaBHMUX OpraHiB NpeBantoTh Taki LiHHOCTI Sk 6e3neka, TeputopiansHui
CyBEPEHITET, TOLLO, a NpaBa NIAUHN YaCTO BU 3HAKOTHLCA TAKUMMU, LLLO HAMW MOXHA NOXEPTBYBaTU 3apaaun
cycninbHoro 6nara. | HaBnNaku, KON CycninbCTBO HAroNOLye Ha BaXNMBOCTI 60poTbOu 3a cBobOay, CyBepeHiTeT Ta
He3anexHicTb AepXaBu, BNnaga 3BepTaeTbCs A0 NpaB NIoAMHU, NPUAMaoYi BaXKNUBI NONITUYHI PiLLEHHS.

BuweonncaHni npuknagmn npaBo3acTtocyBaHHA OepXKaBHUX OpraHiB cBigyYaTh Npo BiACYTHICTb CNPaBXHbLOMO
PO3YMiHHS TUX LliHHOCTEN («BEPXOBEHCTBO Npasay, «NpaBoBa AepXaBay, «npasa NIogUHM», TOLLO) SKi BKa3aHi B
KoHcTuTyUiT Ta iX BaXXnMBOCTI 4N NOCTYyNy CycninbcTBa B hopMyBaHHi 6inbLU CUNbHOT BEPCii BEPXOBEHCTBA Npasa.
Taka cuTyauis 3yMOBMOE HENOCNIAOBHICTb HaLOHANbHNX MPaKTUK Ta iX YacTy cynepeyHicTb BinbLu cTabinbHUM
MexaHiaMam MpaBo perynoBaHHs, 30KpemMa, MiKHapO4HOMY MpaBy NpaB NIOAVHU.

BucHoBku. MNMpaBo3acTocoByi peanii B

YKpaiHi Ta nepcnekTuBemM ix po3BMTKY MignagatoTb nig NoABiHY 3arposy, 3yMOBEHY BHYTPILLUHBOK CriabKicTo
OepXXaBHUX IHCTUTYLIN Ta KOHLENLiT CTpUMYBaHb | NpOTMBar Ha psay 3 3aranbHOCBITOBUMM TEHOEHLiSMU
0e3nekoBMX CyCninbCTB, L0 CXWMbHI Npy BUOOPI B iepapXii KOHCTUTYLIMHUX LiHHOCTEN MiX ddyHAAMEHTanbHUMN
cBobogamum noacekoi ocobucTocTi (cBoboga crnosa, BipoCNoBigaHHS, MUPHKX 3ibpaHb, ocobucTa He4OTOPKaHICTb,
TOLO)Ta 3aranbHUMU LiHHOCTSIMM CyCMiNbCTBa (MPOTUAIS TepopmnaMy, HaLioHanbHa Ta CaHiTapHO enigemMionoriyHa
Oesneka) Ha faBaTy nepeBary OCTaHHIM, He HaJaK4n TakoMy BUOOPY HaNEXHOro NPaBOBOrO apryMeHTYBaHHS.

Mopsga i3 dbopmanbHUMKM AeknapauisimMu 3acagHUYMX NPUHLIMNIB MPaBOBOI AepXaBu, AiSNbHICTb AKOI 6a3yeTbcs Ha
BEPXOBEHCTBI NpaBa, iHTepnpeTauii LuX enemMeHTiB € BUKPUBMEHUMUN Ta TaKMMU, LLO HE PO3yMitoTb nifg cO60t0
CUCTEMHOTO Miaxody Ao Nobya4oBM NPOronoLeHOT NPaBoOBOi CUCTEMMU.

KpuxkicTe Ta doparmeHTapHIiCTb HaBiTb crnabkoi Bepcii BepxoBeHCTBa nNpasa B YKpaiHi, Lo BMpaXaeTbes y
HenocnigoBHOMY BMPOBaAXKEHHI MPUHLMMIB YPErynbOBaHOCTI Ta FMacH OCTi, 4acTo AUCKPEAUTOBaHNX akTamu
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NpaB03aCTOCYBaHHsI KOHKPETHUX OpraHiB AepxaBHOoi BNaan, HebaxaHHsA akTopiB AepKaBHOI Bfiagn cnpuiMmaTu
rPOMaAsH CBOET AiepxaBu K PiBHWUX COBi, CTAaHOBMATL BENUKI BUKITUKUN A1 YKPATHCBKOrO KOHCTUTYLLIOHani3My.

MuTaHHAM 3anuwaeTbCs Te, UM 3MOXe YKpaiHCbKa AepaBa 3axumLiati Ta epekTMBHO peanizoByBaTtm
3ageknapoBaHi LiHHOCTI B Ti KOHCTUTYLi, 30kpema i KOHLEeNT BEpPXOBEHCTBA
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npasa, HaBiTb B TOMY BUIMSAAI, B AKOMY BiH 3akpinneHui B ctatTi 8 OcHoBHoro 3akoHy. Bugaetbces, wo gana
npobnema notTpebye KOMMNNEKCHOrO MiaAxoay A0 ii BUPILLEHHST He nuLle Yepes3 po3pobKy NofdanbLlumX HayKOBUX
OOCHNIMKEHb OO0 MOXIMBOCTEN BUATK i3 CKPYTHOIO CTaHOBUMLLA, B AkOMY NepebyBae 3apa3 NnpaBoBa pearbHiCTb
Ykpainn. BuaHavanbHUM € rOTOBHICTb YKPAIHCbKUX OePXKaBHUX iIHCTUTYLIN 4O 3MiHW NIAXOAIB Y AOCSATHEHHI NEBHUX
Linen, 3okpema i Tux, siki NoknukaHi 3abesneuntn 4O6pPOOYT BCbOro HaceneHHs.
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