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MPUHLUMM NPOMOPUIMHOCTI Y MPAKTULI
€BPOTMENCbLKOro cyay 3 NPAB IKOONHN

AHoTauis. CTaTTio NPUCBAYEHO aHanidy nNpakTuku €BponencbKoro cyay 3 Npae foAMHU CTOCOBHO MPUHLMMY
NPONOPLINHOCTI SIK KpUTEpIt0 AOTPUMAHHSA HeobXigHOro (cnpaBefnmMBoro) 6anaHcy Mixk cycninbHUMK (Ny6RiYHUMM)
Ta npuBaTHUMM iHTEpEecamu.

Ha nigctasi aHani3y npaktuku €BponencbKoro cyay 3 npae NoANHM PO3KPUTO KPUTEPIT JOCATHEHHST cnpaBeniMBoro
©anaHcy Mix cycninbHUMK (Ny6NiYHMMKM) Ta NPUBATHUMU iHTEPECcaMu B aAMIHICTPaTUBHOMY CYLO0YMHCTBI.
[oBeaeHo, o y cyaoBiM NpakTULi OC TaHHIM YacoM CMNOCTepIraeTbCa TEHAEHLIS 0O LUMPOKOro TIyMayeHHs NOHATTA
cycninb Horo (Ny6niyHoro) iHTepecy.

OOrpyHTOBaHO, LLIO OOHUM 3 BaXITMBUX KPUTEPIIB AOTPUMAHHSA NPUHUMMIB NPOMO PLINHOCTI Ta cnpaBesimBoro
©anaHcy Mix cycninbHuMuK (Ny6niYHMMKM) Ta NpMBaTHUMM iHTEPECaMK € Te, L0 BTPYYaHHs cyb’ekTa BnagHmx
NMOBHOBaXeHb Y NpMBaTHe NpaBo ocobu € BUNpaBAaHWM fuLLIE 38 YMOBU, KOMNW Lie € Haa3BuYanHo HeobxiaHuM ans
3axuCTy Cy CninbHUX (Ny6nivHNMX) iHTepecis.

AprymeHTOBaHo, L0 BiANOBIAHO A0 CTanoi NpakTuku €BpOnNencbkoro cyay 3 Npas MOAMHU KpUTepieM OTPUMaHHSA
NPVHLMNY NPONOPLIMHOCTI € HasiBHICTb 0OOOB’A3KOBOI Ta CnpaBeAnmBoi koMneHcadii ocobi y pasi BTpy4aHHs B i
npvBaTHe NpaBo, WO BUKIMKaHE CyCniflbHOK HEOOXIOHICTIO, 0B0B’A3KOBICTb AOTPMMAHHSA PO3YMHOO
CniBBiAHOLLEHHS (MPOMOPLIMHICT) MiXK METOH, [OCSATHEHHS KOOI NepeabayaeTbest AN 3aXUCTy CYCMiNbHOIO
(ny6nivHoro) iHTepecy, Ta 3acobamu, siKi BUKOPUCTOBYOTLCA ANs 1T JOCATHEHHS], @ Ta KOX MOXIUBICTb Cy6 eKTiB
BNagHMX NOBHOBaXXEHb 3MiHIOBATK abo BigKNMKaTK OKpeMi BNacHi agMiHiCTpaTUBHI piLLEHHS nuLle B iHTepecax
CyCninbCTBa, SKLO Le HeobXiaHO, ane 3 ypaxyBaHHSM NpaBa Ta iHTepeciB NpMBaTHUX OCib.

MpoBeaeHe OOCNIMKEHHST 4arno 3mMory o0rpyHTyBaTV BUCHOBOK NPO HEOOXiAHICTb YAOCKOHANEHHSI NOMOXEHb
Kogekcy agMiHicTpaTMBHOIO Cy0uMMHCTBA YKpaiHM B acnekTi 3abe3neveHHs 4OTpUMaHHSA cnpaBeanueBoro 6anaHcy
MiX cycninbHUMK (MyOniYHMMKW) Ta NPUBATHUMU iIHTEPECcaMm Y AisiNbHOCTI Cy0’eKTiB BNagHUX NOBHOBAXEHb.
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PRINCIPLE OF PROPORTIONALITY IN THE PRACTICE OF THE
EUROPEAN COURT OF HUMAN RIGHTS

Annotation. The article is devoted to the analysis of the case law of the European Court of Human Rights in
determining the criteria for maintaining the necessary (fair) balance between general (public) and private interests
(principle of proportionality).

Based on the analysis of the case law of the European Court of Human Rights, the criteria for achieving a fair
balance between general (public) and private interests in administrative proceedings are revealed. It is proved that
in judicial practice recently there is a tendency to a broad interpretation of the concept of general (public) interest.

It is substantiated that one of the important criteria of observance of the principles of proportionality and fair balance
between general (public) and private interests is that the interference of the subject of power in the private law of a
person is justified only if it is extremely necessary to protect general (public) interests.

It is argued that according to the settled case law of the European Court of Human Rights, the criterion for
compliance with the principle of proportionality is the presence of mandatory and fair compensation to a person in
case of interference with his private law caused by public necessity, the obligation to which is intended to protect the
general (public) interest, and the means used to achieve it, as well as the ability of the subjects of power to change
or revoke certain administrative decisions only in the interests of society, if necessary, but taking into account the
rights and interests private individuals.

The study made it possible to substantiate the conclusion about the need to improve the provisions of the Code of
Administrative Procedure of Ukraine in terms of ensuring a fair balance between general (public) and private
interests in the activities of subjects of power.

Keywords: public interest, ensuring the balance of interests, proportionality, the
European Court of Human Rights.

MocTtaHoBka Npobnemu. ocuTb CKNagHUM y TEOPETUYHOMY Ta Npak TUMHOMY NIaHi € NUTaHHSA PO3YMiHHS Ta
AOTPVYMaHHS MPUHLMMY NPOMNOPLIN HOCTI K KpUTepito 3abesneyeHHst Heob xigHoro (cnpaBeanuBoro) 6anaHcy Mk
cycninbHUMM (NyOniYHUMK) Ta NpUBAT HAMK IHTEpPECaAMU.

MeBHMM YMHOM MNPIOPUTETHICTB Cy CMiNbHUX (MYGNiYHKX) IHTEPeCiB Ha4 NPMBaTHUMM 3aKpinneHo y cT. 8 KoH BeHuis
Npo 3axMCT NpaB NMOAMHY | OC HOBOMOMNOXHMX cBob0o (aani — KoHBeH uis) [1], BignoBigHO 00 SIKOT KOXEH Mae npaBo
Ha noBary [0 CBOro NPMBATHOTO i CIMEHOrO XXWUTTSA, A0 CBOrO XM1TNa i kopecnoHaeHuii. OpraHu gepxaBHoi Bna an
He MOXYTb BTPyYaTUCb Y 3[INCHEHHSA LbOro npaea, 3a BUHATKOM BUNAAKIB, KOMW BTPYYaHHS 34INCHIOETLCS 3riHO i3
3aKOHOM i € HeObXiAHMM Yy AEMOKpPa TUMHOMY CYCMINbCTBI B iIHTEpecax Halli OHanbHOI Ta rpOMagCcbKoi 6e3nekn un
€KOHOMiYHOro fo6pobyTy KpaiHu, Ansa 3anobiraHHs 3aBOPYLUEHHSIM Y/ 31104M HaMm, AN 3aXUCTY 300PpOB A YM Mopani
abo 3axucty npas i cBoboA iHLWMX OCIb.

Kpim Toro, BignoBigHo go c1. 12 3a ranbHoi Aeknapadii npae noauHm [2], cT. 8 KonseHuii [1] Tan. 1 c1. 17 Mix
HapOAHOro MakTy NPo rpoMagsHChKi Ta NoniTMYHI NpaBa 1966 poky [3] HiXTO He MOXxe 3a3HaBaTu 6e3nigcTaBHOro
NoCs raHHsl Ha HeJOTOPKAHHICTb CBOro XMUT na. [pu 3aiicHEHHI CBOIX NpaB i cBO6OA KOXXHA MognHA MOXe
3a3HaBaTy TiNbKW TakMX OOMEXeHb, SIKi BCTAHOBIEHI 3aKOHOM BUKITHOYHO 3 METOH 3abe3neyeHHs HanexHoro
BMU3HAHHS i NoBary 4o npae i cBo60S iHLWMX Ta 3abe3neveHHs crpa BeaIMBMX BUMOT Moparni, rpOMaZcbKoro nopsaaky
i 3aranbHoro 4o6pobyTy B e MOKpaTUYHOMY CycninbCTBi (M. 2 ¢T. 29 3aranbHoi Aeknapadii npae nogmHn 1a cT. 18
KoHBeHLii).
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KpuTepin «B iHTepecax cycninbCTBa», 9K BUHATOK A58 OOMEXEHHS AesKMX KOHCTUTYLINHMX NpaB Ta cBo6oa nioan
HW | FPOMaAsHMHA 3aKpinneHo TakoX Y HM3Li ctater KoHcTutyuii Ykpainm [4]. Y npaBo3acTOCOBHI NpakTuui nu
TaHHS cycninbHOro (NybnivyHoro) iHTep ecy Mae BUHATKOBO BaXIMBE 3HAYEHHS, 3BaXaloun Ha Te, Lo B
aAMiHiCTpaTVB HOMY CYAOYMHCTBI [5] 4Nns po3rnagy Ta BUPILLEHHS CNpaBs, WO CTAHOBMSATb 3HA YHUIN CYCNiNbHAIA
iHTepec, nepenbayeHi neBHi 0coONMBOCTI.

BogHouac, 3actocoBaHumn y KoHcTuTyuil Ykpainu Ta Kogekci agmiHicTpa TuBHoro cygounHcTsa Ykpainu (gani — KAC
YKpaiHu) nigxig 0o BU3HAYEHHS NPUHLUMUMY NPOMNOPLIAHOCTI K YMOBW AN BUKIMTHOYHOTO OOMEXKEHHS KOHCTU TYLLIMHMX
npas Ta cBo60A NIOAVHN | FPOMaAsHMHA NWLLE YacTKOBO Y3ro)KyeTbCs 3 BiAMNOBIAHMM MiAXO40M, 3aCTOCOBAHUM Y
KoHBeHLUii Ta npakTuui €Bponencebko ro cyay 3 npas noavHu (gani — ECIJ).

Y 3B’A3KYy 3 LM, BUHMKAE HeOOXia HicTb npoBecTn aHania npaktuku ECIJT 3 TnM, Wo6 BU3HAYNTY LUNAXN
yaockoHaneHHs nonoxeHe KAC YkpaiHu B acnekTi 3abe3neyvyeHHss 4OTPUMaHHSA cnpaBeany Boro 6anaHcy Mix
cycninbHMMKM (MyOniYHMMK) Ta NPMBATHUMMU iIHTEPECcaMM Y AisiNbHOCTI Cy0’eKTiB BNagHNX NOBHOBAXEHb.

AHani3 HaykoBux nybnikauin . Okpemi NUTaHHS 3axXMCTy cycninbHoro (Ny6niyHoro) iHTepecy y NpaBo3acTo COBHil
npakTuui gocnigxkysanu Taki Haykosui sk M. BosipuHuesa, O. N'yauma, [. Jlycnenuk, J1. MockBud Ta iH. desiki
NUTaHHS, NOB’A3aHi 3 NPUHLMNOM MPO NOPLIMHOCTI Ta 3abe3neyveHHs cnpaseq nueoro 6anaHcy Mixk cycninbHUMu (ny
OniYHUMK) Ta NpUBaTHUMMK iIHTEpPECaMU,

JOCnioKyBanmcs TakoxX aBTopoM Liel ctaTTi [6; 7]. [poTe y cyvacHin npaBoBin HayLi He4OCTaTHLO BUBYEHUM
3anuLia eTbCsA NPUHLMN NPOMNOPLIHOCTI B ac NeKTi aHanidy npakTukM EBponencbKkoro cyay 3 npas nognHu. Metotro
CTaTTi € 3’ACyBaHHA Ha NigcTaBi aHani3y NpakTukn €BPONENCHKOro cyay 3 npas NIoAUHM 0COBNMBOCTEN NPUHLMMNY
NPOMNOPLINHOCTI SK KPUTEPIto A0 TPUMaHHA HeobXigHoro (cnpaseanvMeoro) 6anaHcy Mk cycninbHUMU (MyGnivHUMMN)
Ta NpUBaTHUMMU IHTEPECaAMU.

Buknag ocHoBHoro matepiany. [o-

CRIPKYHUM NMUTAHHA 3aXMCTY cycninbHuX (MybnivyHux) iHTepecis, HEOOXIOHO 3ayBaXXWTH, LLLO BOHO HEOLHOPA30BO
cTaBaro npegmeToM aHaniay y piweHHsax €ECIJ. Y MNepwomy npotokoni Ao KoHBeHLiT BUKOPUCTOBYETLCSA TEPMIH
«general interesty» sk 3aranbHmn abo cycninbHWM (Ny6niv HXIA) iHTepec, npoTe Y GinblocTi piweHb ECIJ
3acTocoBYyeTbCA TepMiH «public interest», a Takox noHATTA «fair balance» sk cnpaseanveuin 6anaHc.

3asBuyan, cycninbHi (NyoniyHi) iH Tepecu 3ragytoTbes y piweHHax ECIJT y 3B’A3Ky 3 HEOOXIQHICTIO BU3HAYEH HSA
TOro, 4m 6yno BTpyYaHHs AepxaBun y npaBa 0cobu NponopLinHiM Ta Ym 6yno AOTpYMaHo nNpu LboMYy HeobXigHoro
BanaHcy Mix cycninbHUMK (My6niy HUMK) Ta NPUBaTHUMU iIHTEpecamum.

Anania npaktuku €CI (piweH HA y cnpaBax «Ocalan v. Turkey», 3asBa Ne 46221/99, n. 168 [8]; «Former King of
Greece and Others v. Greece» [GC], 3aaBa Ne 25701/94, n. 89 [9]; «latridis v. Greece», 3asBa Ne 31107/96, n. 55
[10] Ta iH.) mae nigcTaBu OiNTN BUCHOBKY, LLO CKNagoBMMM NPUHUUMIY BepxoBeHcTBa npasa Cya BU3HaE, 30KpemMa,
30anaHCcoBaHICTb iH TepeciB OKPEMOro iHAMBIAA 3 iHTepeca MU iHLLMX YfeHiB CyCninbCTBa, NPUHLMN NPONOPLiMHOCTI,
cnpaseanuemin 6anaHc Mk BUMoramm cninbHoro (ny6niyHoro) iHTepecy Ta 3axucToM yHAaMeHTarnb HUX Npas
ocobu [11].

3okpema, Npo HeobXifHICTL 3a6e3 neveHHs cnpasednveoro 6anaHcy, kM NOTPIGHO BCTAHOBUTU MiX KOHKYPY
roUMMHK iHTEpecamm ocobu Ta Cycninb CTBa B LiNoMy, MOeTbCs Takox Y pieH Hax ECIMJTy cnpasi «Stjerna v.
Finland» (3asBa Ne 18131/91, n. 39) [12] Ta y cnpaBi «Johansson v. Finland» (3assa Ne 10163/02, n. 29) [13], ki
cTocyBanucsa BMbopy Ta 3MiHM iMEH Ta Mpi3BuLY,

Y n. 39 piweHHs y cnpasi «Stjerna v. Finland», €CIJ1 3a3Hay4umB, WO 3aKo HOAaBYi OOMEXEHHS] MOXITMBOCTI 3MiHM
CBOro iMeHi MOXyTb OyTW BUNpaBAaHi iHTepecamu CycninbCTBa, Hanpuknaza, ansa 3abesnevyeHHs TO4HOro obniky
HaceneHHs abo CXOpPOHHOCTI 3acobiB iaeHTH dikauii ocobu Ta 3B’s13Ky HOCIiB NEBHOTO iMEHI 3 CiM’€eto.

Y n. 31 piweHHsxX y cnpagi «BonowwuH npotn YkpaiHny (3asea Ne 15853/08) [14] Ta n. 22 piweHHs y crnpasi
«Batsanina v. Russia» (3asBa Ne 3932/02) [15] €CI1J1 BkazaB Ha HeobXigHOCTI 3abe3neyeHHs cnpaBeanvBoro
©anaHcy MiXk mpaBaMu CTOPIH Ta HArosIoCKB, Lo NPUHLMM PiB HOCTI CTOPIH BUMarae, Wwob KOXHi cTo poHi Oyno
HagaHo BigMNOBIAHY MOXINN BIiCTb ANSA NPEACTaBMEHHS CBOEI CpaBu B yMOBaX, L0 He CTaBnAaTb il y CYTTEBO
HeBWrigHe CTaHOBWLLE MOPIBHSAHO 3 iH LLOK CTOPOHOL.
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Anania npaktukn ECIJT gae nig ctaBn cTBepAXKyBaTH, L0 3a HASIBHOCTI 06CTaBMH BTPYYaHHA AepXaBy LUNSXOM
BXMTTS MEBHUX 3aX0fiB, NEPEBaXKHO, MOB’sI3aHUX i3 3aXMCTOM CYCNIiNbHO ro (nybniyHoro) iHTepecy, Taki Aii (pi
LLIEHHS1) HEe MOXYTb PO3LIHIOBATUCS SIK BTPYYaHHS B NEriTUMHI O4iKyBaHHSA

0ocobu i e He TArHe 3a coboto NopyLUeH HA MpaBa Ha MUPHE BOMOAIHHA ManHoM B acnekTi cT. 1 [Neplioro
npoTokony Ao KoHBEeHLT, SKLO Taki 3axoam € Npono puitHumu, 3abe3nedvyoTe 6anaHc Mik 3aXMCTOM CYCMiNbHOro
(ny6nivyHoro) Ta npmBaTHOro iHTepecy [6].

Takun nigxig rpyHTYeETbCS, cepeq iHWOoro, Ha BuMorax, cpopMyrnboBa HuX y [lonosiai BeHeuiaHcbkoi komicii Ne
512/2009 «[po BepxoseHcTBO npa Ba» [16]. 3okpema, y n. n. 48-49 [lonosiai Bia3Ha4YeHo, LLO IopuanYHa BU3HaYe
HIiCTb O3Ha4ae, Lo HOPMK NpaBa NOBWHHI 3aCTOCOBYBATUCh i3 TAKO THYYKiCTHO, sika 6 3abe3nevyBana BpaxyBaHHS
iMne paTuBiB rymaHHOCTI (NtoguHontobcTea) i cnpaBeaIMBOCTi.

Hanpwuknag, cnpasa €CI1J1 «Béla Németh v. Hungary» (3asea Ne 73303/14)
[17] cTocyBanacs HEMOXNMBOCTI 3asB -

HWKa HabyTy NpaBo BOMOAIHHA Ha Npy AbaHe HMUM MalHO y 3B’sI3KY 3 YCTaHOB NIEHHSAM 3aKOHOA4ABYOro MopaTopito
Ha BUCEIEHHS!; 3asiBHMK MaB YekaTu BNpOo LOBX ABOX POKIB MOXITMBOCTI peanidyBaTy CBOE NpaBo BrIACHOCTI.
Posrnagatoun uto cnpasy, €CIJ1 3a 3HaumB, WO TMMYacoBe NPU3YNUHEHHSA abo NOCTYNOBE BUKOHAHHS PilleHb
Cy[iB HanexuTb 0O OUCKPeLii HauioHanbHNX opraxis Brnagu. Y 3B’A3Ky 3 EKOHOMIY HOK KPU30H0, Lo iCHyBana y
aepxasi, ECIJ1 Bu3HaB, Wo Ypsag iss 3 meToto 3anobiraHHs HabyTTio rpomagsaHamMm cta Tycy 6e3npuTynbHuUX.
Okpim Toro, Cya BCTaHOBMB, LLO MOpAaTOpill He N036aBKB 3asiBHMKA MOro NErTUMHUX OYiKyBaHb LLIOAO BIACHOCTI, a
nvwe BiACTpouMB HAbyTTa HUM npaBa BnacHocTi. ECIMJ1 Ta ko 3a3Ha4ymB, L0 3aKOHOA4ABCTBO Byrio LWBUOKO
3MiHeHe: 404aHO MOSOXKEHHS!

npo CTPOK Aii Takoro MopaTopito, a TOMy BCTAaHOBMB BiACYTHICTb nopyLueHHs cT. 1 MNeplioro npotokony Ao
KonBeHUii [18]. AHani3ytoun pieHHs €CI1J1, MoXHa TakoX OiATU BUCHOBKY, LLIO BigNOBIAHO 4O MOro ctanoi
NPaKTUKN NOHATTA «CyCninbHUIA (MyONiYHMIA) iHTEPEC» TryMa YMTLCS LUMPOKO.

Y cnpasi « TOB «CBsiT po3sar» Ta iHwWwi npotn YkpaiHmy» (3agsa Ne 13290/11 ta 2 iHwi, n. 161) [19] €ECI/1 Bu3Haums
NOHATTS, AKi CKNagarTb 3HAYHUIA CYCMINbHUI IHTEPEC, 30KpeMa, Taki SK: 3aXUCT N0 CbKOro XUTTS, 340POB’A Ta
HaBKOMWLL HbOrO CepeaioBMLLA, Ta BKa3as, WO Y i cnpasi HaLioHanbHi cyan BCTAHOBUIM, O BU3HAHHS
BUKITHOYHMX NMOBHOBAXEHb OpPraHiB Bfagn CTOCOBHO 3yMNUMHEHHS Aii NileH3ii 3asBHMKa BMNpaBgoBYBaoch
CycCninbHMMM iHTEpecamMmu, a TOMy 3asiB HUK Mir 06r'pyHTOBaHO BBaXaTy, LUO Li MMTaHHA OCTaTHbOK MIpOK OXOMI0
Banucs yctaneHMmmn NoBHOBAXEHHAMM OpraHiB (BiAnoBigansHUX 3a noxexHy 6esneky, 6e3neky Ha po6oyomy Micui
Ta OXOPOHY 340POB’S) ANSA NPUMUHEHHS QiSNbHOCTI KOHKPETHUX rpanbHKX 3akna AiB y Bunagky Hebeaneku (n. 65).

Y piweHHi y cnpasi «PucoBcbkuin NpoTu YkpaiHuy, 3assa Ne 29979/04)
[20] €CIJ1 3a3HaumB, 3a AkuMx o6CTaBUH

BTPYYaHHS opraHamu Briagy y MUpHE BOMOAIHHS ManHOM, WO € npeaMeTom 3axucty cT. 1 [Neplioro npotokony Ao
KoHBeHLUii, He cTaHOBUTL nopyLueHHs KoHBeHLii. 3okpema, BiAnoBigHO Ao Uiel cTaT Ti koxHa gisuyHa abo
topuanyHa ocoba Mae NpaBo MUPHO BOMOAITU CBOIM Mal HOM. HixTo He moxe ByTu no3basneHun cBO€Ei BNacHOCTI
iHaKLe 5K B iHTepecax CycninbCTBa i Ha yMoBax, nepeabdayeHnx 3aKOHOM i 3aranbHUMK MPUHLIMNAMU MiXKHApOL4HOMO
npaea. [NpoTe nonepeHi NONOXEHHS XXOOHUM YUHOM HEe OBMeXy-

I0Tb NPaBO AepXKaBy BBOAMTU B Ait0 TaKi 3aKOHW, SiKi BOHA BBaXae 3a HeobXxiaHe, o6 34ifcHIOBaTH KOHTPOSb 3a
KOPUCTYBaHHAM MaNHOM BiAnoBigHO 4O 3aranb HUX iHTepeciB abo ans 3abesneyeHHs cnnaty NogaTtkiB Ym iHLWKX
360piB abo wrpadis [18].

BignosigHo go ctanoi npaktuku €CI1J1 BTpy4YaHHs y npaBo BNACHOCTI, HaBiTh AKLWO BOHO 34INCHIOETLCA 3riAHO i3
3aKOHOM i 3 NeriTMMHO0 MeTot, Oyae po3rnsgaTucs sik nopyLleHHs cT. 1 Mep woro npoTtokony Ao KoHBeHLT, SKLWo
He Oyae BCTaHOBIEHWI cripaBennvMBui BanaHc Mix iHTepecamu CycninbCTBa, NOB A3aHMMM 3 LM BTPYYaHHAM, 1 iH
Tepecamu ocobu, sika 3a3Hae BTPyYaHHs B ii NpaBo BnacHocTi. OTxe, Mae iCHyBa TV pO3yMHE CMiBBiAHOLLEHHS
(Mponop UiMHICTb) MiXK MeTO0, AOCArHEHHS AKOI nepegbavaeTbes, Ta 3acobamu, SKi BUKOPUCTOBYOTLCA ANs 11
OOCSATHEHHS.
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MpuHUMN «NponopuinHOCTI» Nnepeabadyae, Wo BTPyYaHHS y MPaBO BMACHOCTI, HaBiTb SKLLO BOHO 34iNCHIOETHCSA
3rigHO 3 HaUioHanbHUM 3aKOHOABCTBOM i B iHTEpecax CycninbCcTBa, byae po3rnagatucs sik NopyLUeHHs cT. 1
MepLuoro npoTokony, SKWo He Byno 4oTpMMaHOo cnpaBeanu Boi piBHoBarn (banaHcy) Mix iHTepeca My AepKaBu
(cycninbcTBa), NOB’A3aHNMIM 3 BTPYYaHHAM, Ta iHTEpecammn ocobu, sika Tak Yu iHaKLe cTpaxaae Big BTPYyYaHHS.

«CnpaBegnuea piBHoBara» nepegbayae HasiBHICTb PO3YMHOrO CriBBiAHOWEHHS (0Br'pyHTOBaHOI NPONOPLiNHOCTI)
MiXk MeTo, WO nepenbavaeTbecsa Ans AOCATHEHHS, Ta 3acobamu, siki BUKOpUCTOBYOTbCA. HeobxigHuin 6anaHc He
Oyne pooTpumanui, SKLo ocoba-gobpocosicHun HabyBay BHAcMigOK BTPYYaHHS B i NpaBo BrAcHOCTI NoHece
iHOMBIOYyanbHWI | HAOMIPHUIA TArap, 3oKkpema, SKLWO in He Oyae HagaHa o6rpyHTOBaHa KOMMEHCaList UM iHLWNA BUA,
HaneXxHoro BiALUKOAYBaHHS Yy 3B A3Ky 3 N030aBNeHHAM npaBa Ha ManHo (auB.

piweHHsa E€CIJ1y cnpaBax «P1coBcbkMin NpoTn YkpaiHuy, 3assa Ne 29979/04, n.
68) [20], «KpmBeHbkMI NpOTU YKpaiHWy,

3asaBa Ne 43768/07, n. 45 [21], «LLokiH npoTn YkpaiHu», 3aasun Ne 23759/03 ta Ne 37943/06, n. 50 [22],
«Tpery6eHko npoTu YkpaiHu», 3assa Ne 61333/00, n. 53 [23], «Spacek, s.r.o. v. the Czech Republic», 3asiBa Ne
26449/95, n. 54 [24]).

B iHwoMy piweHHi y cnpa Bi «Ramazyan v. Armenia» (3assa Ne 54769/10. n.n. 47-52) [25] €ECIJ1 3a 3HauuB., WO Y
il cnpaBi He CTOITb MW TaHHA NPO Te, WO Marno Micle «no3baB NeHHs ManHa» y 3HadveHHi cT. 1 MNeplioro
MpoTokony, NpoTe Cyd NOBMHEH 3’sicy BaTu, Yn Byno BignoBigHe no3baBreHHs BUNpaBaaHNM LM MOMOXEHHAM. 3
Lii€t0 METOI CyA Mae BNEBHUTUCS Y TOMY, LLIO Take BTPyYaHHs (y Ui cnpasi, Le 3axig ekcnponpiadii) Bignosigae
TPbOM KpW TEPISIM: Ma€e 34IACHIOBATUCS «3a YMOB, nepeabadeHnx 3akoHOMY, siKi BUKIoYa 0Tb Oyab-siki cBaBinbHi Ail
3 BOKy HaLji oHanbHUX OpraHis Brnagw; NoBuHHe ByTH «B iHTepecax cycninbcTBay; nepegbadyae AOCATHEHHS
cnpaeeanueoro 6anaHcy Mix npaBaMun BriacHVKa Ta iHTepeca My CycninbCTBa (MB. pilleHHs Y cnpasi

«Vistin§ and Perepjolkins v. Latvia» [GC], 3aasa Ne 71243/01, n. 94) [26]. Po3rnagatoum cnpasy «Yevgeniy
Dmitriyev v. Russia» (3asisa Ne 17840/06, n.

57) [27], sika cTocyBanacs ckapru 3asiBHMKa

Ha LYyM Ta iHLLi HEe3py4HOCTI, [pkepenoMm siknx 6yB BigAinok Miniuii, po3tawosa HUI Nig noro ksaptupoto, €ECIJ
AiNLWOB BUCHOBKY MpO Te, WO 3a BU3HavYeHnx obcTaBuH Aepasi He Bganocs 3abeaneyn T cnpaseanuemin 6anaHc
MiX IHTEPECOM MICLIeBOrO HaceneHHs y BUKOPUCTaHHI 3aXncTy rpOMafCcbKOro Criokoto 1 6eane-

Kn, e(peKkTUBHOIO pearni3auieto 3aKoHiB Minilieto Ta eeKTMBHO peanisavieto 3agBHMKOM CBOro npasa Ha nosary o
MNOro NpMBaTHOIO XWUTTSA i Xutna. 3 ornsagy Ha ue, 6yno BCTaHOBNEHO nopyLleHHs cTaTtTi 8 KoHBeHUii (mpaBo Ha
noeary Ao NPMBATHOrO i CIMENHOIO XUTTS).

Y Husui piweHb ECIJT kOHCTaTYE, WO NUTAHHS 3aranbHOro (CycnifibHOro) iHTepecy CTOCYHThLCA BUNAAKIB, AKLLLO
crpaBa BMMMBae Ha Taki OCHOBOMOIOX Hi MpaBa MoAMHK, SK MaHOBI NpaBa; y Taknx cnpasax nepesipui nigndrae
Te, YM AiSnu AepKaBHi OpraHn BY4acHO Ta B HaNeXHWI i skomora nocnigoBHiwmin cnocib (y cnpaBax «PUCoBCbKMIA
npo ™ Ykpainny, 3aasa Ne 29979/04 [20], «Beyeler v. ltaly», 3assa Ne 33202/96 [28] Ta «Megadat.com S.r.l. v.
Moldovay, 3a siea Ne 21151/04 [29]) [7].

AHanoriyHi BucHoBku 3pobneri €CIMJTy cnpasi «KpuBeHbkuin npoTn YkpaiHuy» (3asiea Ne 43768/07, n. 45) [21], B
akiv Cyn nepeBipsiB NUTaHHSA, Yn 3a 6e3nevyBano no3baBrieHHsi NpaBa Brac HOCTI, NPO sike OEeTbCs Y Uil cnpasi,
cnpaBeanuemin 6anaHc Mk BUMOramm 3ararnbHOro iHTepecy CycninbCTBa Ta BM MOraMu 3axXMCcTy OCHOBOMOMOXHMUX
npae ocobu (ouB. piweHHs y cnpagi «Gashi v.

Croatia», n. 31) [30]. Y uinn cnpasi Cyg Haronocus, Lo no3baBneHHs BNacHocTi 6e3 BunnaTu cyMm, obrpyHToBaHO
noB’A3aHux 3 ii BapTicTio (komneHcauii), 3a3Buyar NpM3BOaNTb 0 HEAOTPUMAHHSA HEOOXiAHOrO CNpaBeaIMBOro
©anaHcy Mk BUMOramu 3arafnibHoro iHTepecy CycnifnibCTBa Ta BUMOramun 3axncTy OCHOBOMOSIOXHUX NMpaB 0cobum i
CT@HOBMWTb HEMPOMOPL HUI Tsirap Ans 3asBHUKA (AMB. pilleH Hs y cnpaBax « The Holy Monasteries v. Greece»,
3asaBuK NeNe 13092/87 ta 13984/88, n. 71 [31]; «Former King of Greece and Others v. Greece» [GC], 3asBa Ne
25701/94, n. 89 [9]).

Posrnagatoun cnpasy «Fabian v. Hungary» (BI1) (3asBa Ne 78117/13), y Akin 3asBHMK CKapXXUBCS Ha
HeoOrpyHTOBaHe Ta AMCKPUMIHALINHE BTPYYaHHS Y MOro NpaBo BIACHOCTI Y 3B’513KY 3 NPUMMHEHHAM BUNaTU NEHCIl,
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o 6yno 3ymoBrie HO 3MiHaMK1 Y 3aKOHOAABCTBI, SKi, O4HaK, He 3aCTOCOBYBaNnMCb A0 NEHCIOHEPIB, Lo NpauBaTth y
npusaTtHoMy cekTopi, €CIJ1y cBOEMY pilleHHi AiALOB BUCHOBKY, LLO 3aKOHHICTb TAKOrO BTPYYaHHS He
ocKkapyBarnacb, a ToMy cyq He B6auuB nigcTaB Ansi CyMHIBY B TOMY, L0 3a60poHa o HOYacHOI BUNnaTu
3apobiTHOI NNaTK Ta NeHcin, nig Aky nignagas 3asBHUK, Big NoBigana 3aranbHUM iHTepecam 3axmcTy AepKaBHOMO
6rogxeTy. MNuTaHHa nongdrano B Tomy, 41 6yno Lum BTpyYaHHSM AOTPMMaHO cripaBeannBoro 6anaHcy mix
BMMOramMm 3aranbHOro iHTepecy cycninbcTea

Ta BMMOramMmm 3axmcTy OCHOBOMOMOXHUX NpaB ocodu [32]. €CI1J1 3a3HaumB, Lo po3rnsayBa Ha cnpaBa He
CTOCyBanacb OCTaTOYHOI BTPATK 3asiBHUKOM MpaBa Ha OTPMMaHHS NEHCIl, a NoB’a3aHa 3 NPU3YNUHEHHAM i
LomicsyHuxX Bunnat. Lie npusynmMHeH HA Mano TMMYacoBMI xapakTep Ta Oyrno BifHOBMNEHO Micns 3anuLLeHHs
3asBHU KOM AepxXaBHOi Cny>xou. Tomy, BOHO He 3aLLKO4MIIO0 caMill CyTi MOro npaea, i ue npaBo He 6yno nopyLueHo.

IMicna HabpaHHA YMHHOCTI Bi4NO BiAHOMO 3aKOHOL4ABCTBA, 3asiBHMK MaB MOXIUBICTE BUOOPY MiXX MPUMUHEHHAM CBOET
AepXaBHOI cny>6u Ta NPOAOBXEHHAM OTPYMYBaTW CBOK MEHCI0, YM 3a MULLUTUCH NpaLoBaTh 3 NPUNUHEHHSM
BMNnaTy Uiei neHcii. BiH o6paB ocTaHHin BapiaHT. Byno 3po3ymino, Wwo 3ynvH1B WK BUNaTy NeHcii, 3asiBHUK
NPOAOB XyBaB OTpUMyBaTK 3apobiTHy nnaTy.

Mpn3ynMHEeHHs1 BUMNaTn WOro NeHcii )XOA4HUM YMHOM He No3baBuio 1oro BCix 3acobiB Ao icHyBaHHS. Tomy €CIJ1
KOHCTaTyBaB, LLO Y Ui cnpasi 6yno goTpumaHo cnpaBeAnvBo ro 6anaHcy Mixx BMUMOraMu 3aranbHoro iHTepecy
CyChinbCTBa Ta BUMOramu 3a X1CTY OCHOBOMOJIOXHMX NPaB 3asiBHMKA, LLIO HE NMOKIano Ha HbOro HaMipHOro
iHAMBIQyarnbHOro Tarapsi.

IHWM NprKNagoM HagaHHS OUiH K ToMy, YM Byno 4OTpMMaHO Heobxig Horo GanaHcy Mix cycninibHUMK (ny
6niyHuMK) Ta NpuBaTHUMUK iHTEpecamu, € cnpasa «Kaminskas v. Lithuania» (3assa Ne 44817/18) [33]. Lis cnpasa
cTocyBaracs pilleHHs MPO 3HECEHHSI OyaNHKY 3asiBHMKA Y 3B’513Ky 3 TWM, L0 ByanHOK ByB HE3aKOHHO 36ya0BaHuMiA
Ha OingaHLUi, Wo HanexnTb 4O 3eMerb ficoBOro ooHay.

Cyn OinwoB BMCHOBKY, LLO pilleHHS MPO 3HECEHHSA nepecnigyBano neritTMMHi Wini, Bignosigano cycninbHUm
iHTepecam (n. 53) Ta 6yno HeobXxiaHUM y AeMokpa TU4HOMY cycninbcTBi. ECIJ1 BpaxyBaB cknagHe CTaHoBWLLE
3asiBHUKA 3 Ornsifly Ha Moro NeHcinHWI BiK, NoraHe 340pOB’A Ta HM3bKWIA oxia (n. 34), npoTe cniBcTaBuB iHTEpPECK
3asBHUKA i3 3aranbHMMKM iHTepecamu CycninbCTBa y 36epexeH Hi MiciB Ta LOBKINMS i 3a3Ha4MB, L0 aHi BiK 3a8BHUKA,
aHi iHWi ocobucTi noro o6CcTaBUHM HE MOXKYTb MaTW BUpILLanb HOro 3HAaYEHHS 3 ypaxyBaHHSIM TOTO, LLO 3asiBHUK
cBigoMo 30yayBaB OyaMHOK Ha OXOPOHIOBaHIV AingHui 6e3 BignoBigHO ro 4o3sony (n. 64 pileHHs).

CnpaBa «Huseyin Kaplan v. Turkey» (3asiBa Ne 24508/09, n. 47) [34] cTocyBa nacsi NUTaHHs crnpaBesMBoi
catucdak Lji 3a BUITyYeHHs 3eMenbHOI AiNSHKM Ans cycninbHux notpeb. Posrnagatoun o cnpasy, €CIMJ
3ayBaXuB, LLO BUMYYEHHSI 3eMEeNbHOI AiNsHKN 3asBHMKa Ang ny 6nivyHoro kopuctyBaHHsa 6e3 cnnaTt komneHcawii
CTaHOBMIIO iHOUBIAYyaNbHUIM Ta HAAMIPHWUIA TArap y 4OTPMMaHHi cnpaseanueoro 6anaHcy Mixk cycninbHUM iIHTEPeCcoM
Ta 3aXMCTOM MpaBa 3asBHMKA Ha BOMOAIHHS CBOIM MaMHOM, B Pe3yrbTaTi YOro Marso micue nopyLueHHst ctaTTi 1
MepLoro npoTokony Ao KoHBeHLii.

IHwa cnpasa «Fedotova and others v. Russia» (3assu Ne 40792/10 Ta 2 iHLWNX)
[35] cTocyBanaca BigMoBM B peecTpauii

3asB Npo YKNafeHHs wnoby 3asiBHMKa MU — ogHOCTaTeBMMU napamu. Po3rns aatoum uio cnpasy, €CIJ1 nosTopums,
wo ctatTa 8 KoHBeHLUii NpsiMO He NMoknagaae Ha gepkaBun 3000B’A3aHHSA 0iLiiHO BU3HABaT! O4HOCTATEBI COHO3N.
MpoTe B ubOMy 3060B’si3aHHI BTiNeHa HeOOXiAHICTb 3abe3neunTn cnpaBeanmeuin 6a naHc MiXk KOHKYPYUYUMA
iHTepecamu ogHOCTaTEBMX Nap i CycninbCTBa 3aranom.

Mo3nTMBHMM 3060B’A3aHHSIM AEPXKaBM Y LibOMY BMMNaAKy € CTBOPEHHS NPaABOBOro NiArpyHTS, sike 6 rapaHTyBano
edeKTUBHY peanisauito npae, 3akpinneHux y ctatti 8 KoneHuii. ECI1J1, 3okpemMa, Big3HauMB BB Ha 0coby B
cuTyalii, Konu icHye po3BibKHICTb MiXK 3aKOHOM i CoLlianbHOK pearnbHICTHo, Lo Maro Micue i B L cnpasi; y Takomy
BUMagKy AepXaBu MaloTb BpaxoByBaTy Lie Ta 3abe3nedyBaTtn 6a naHc Mix ixHimn notpebamu Ta notpebamum
cycninbCTBa 3aranom.

Y npaktuui €CIJT cnpasu, AKi 3a4inaroTbCs NUTAHHS CycninbHOro (Ny6niYHO ro) iHTepecy, BUHUKAOTL TAaKOX Y
crnopax, NoB’sA3aHux i3 3abesneyeHHsM focTyny ocobu Ao nybnivyHoi iHpopmauii. Takoro, Hanpuknaa, € cnpasa
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«LleHTp gemokparii Ta BepxoBeHcTBa npaea npotu YkpaiHu» (3assa Ne 10090/16) [36], y akin 3asaBHMK (rpoMaacbka
opraHisa uis) ctBepaXyBas npo nopyweHHs cT. 10 KoHBeHUii y 3B’a3Ky 3 TUM, LLO oMY

Oyno BigMOBMEHO Y AOCTYNi A0 iHdopMaLlii Mpo OCBITY Ta TPYAOBY AiANbHICTb, 3a3HayeHy B aBTobiorpadisx
noniTMYHMX Nigepis, ki 6panu yyacTb y napnameHT cbknx Bubopax. Posrnsgatoum uio cnpasy, €ECIJ1 Ha ronocus,
LLIO BM3HAYEHHS TOrO, L0 MOXe ByT1 NpeMeTOM CYCMiNbHOrO iHTEPECY 3aneXuTb Big 06CTaBMH KOXXHOI CripaBu.

CycninbHumn (ny6nivyHnin) iHTepec Ha NeXnTb 40 NUTaHb, SKi BMAMBAKOTb HAa CYCMiNbCTBO HACTIMbKK, LLIO BOHO MOXe
3aKOHHUM YMHOM LiKaBUTUCb HUMW; Lii MMTaHHS NpMBEPTaloTh yBary Cycnifib cTBa abo CTOCYOTbCS MOro B 3HAYHIN
Mipi, 0COBMMBO KON BOHWN MatoTb BNANB Ha AOOPOOYT rpoMaasiH Ta XUTTA Cy cninbcTBa/rpomagn (n. 85).

Cypn Takox BM3Ha4MB, Lo iHopMa L CTOCOBHO agpec Ta HoMepiB TenedoHiB kKaHAMAATiB He Mornun ByTn
posronoweHi. OgHovacHo €CIJ1 3a3Ha4vmB, LWo ocobu, sknx ctocyBanack BuTpebyBaHa iHpopmauis, Gynu
NPOBIAHUMU NOMITM Kamn, TOMY CyCnifibCTBO Mano 3aKOHHUI iHTepec o4O BiAOMOCTEN Npo ixX JocBig Ta
[obpoyecHicTb be3nocepenHso nepen Bubopamu (n. 99).

Kangnpgatu y genytatu 6ynuv nony AsapHUMU NONITUMHUMU JisidamMu, SKi Haganu CBOI pe3toMe B KOHTEKCTi BUCY
HEHHs1 BMACHUX KaHAMAATYp Ha HaLio HanbHUX NapfiaMeHTCbKMX BUOOpax, TMM CaMUM Migaato4mn CBO
kBanidikauito Ta npodeciiHuin AOCBIA peTenbHOMY rpo Maacbkomy KoHTposto. €CI1J1 BcTaHOBMB, WO HaLioHanbHI
cyam, posrnsgaryu L cnpasy, He CNPOMOTTIMCSA NPOBECTU Ha NEXHE YpiBHOBaXeHHs/6anaHcyBaHHs1, MOPIBHIOYM
UKoAY MOTEHLINHOrO PO3roroLeHHs iHdopmallii, ssika morna 6yTn 3aBgaHa Ton-noniTukam, 3 Hacnigkamm
HEepO3rofoLLeHHs Takoi iHpopmauii Ans edpeKTUBHOro 34iNCHEHHS 3asiBHMKOM CBOrO NMpaBa Ha cBOOOAY BUPaXKEHHS
nornsais; obmexeHHs 3 60ky LleHTpanbHOi BU6OpYOi KOMICIT LLoA0 pO3KpUTTS iH hopmaLii Npo OCBIiTYy Ta AOCBIA
poboTun Ton-kaHanaaTiB y Mexax Bnbopyoro

npoLecy Mae xapakTep NepeLUKOMKaH HS BUKOPUCTaHHIO 3asiBHUKOM Npaea Ha cBobody OTPMMaHHs Ta
PO3MOBCIOAXKEH HA iHOPMALLiT TaKUM YMHOM, LLIO Bpa ae caMy CyTb npasa 3a cT. 10 KoHBeHLuii. Takum 4mHom,
€CTIJ1 koHcTaTyBaB, WO 06MeXeHHs y 4OCTYNi 40 iHopMaLii WwoJo ocBiTM Ta AOCBiAy poboTH NoniTUYHMX Nigepis
He Byno «HeobXiaHUM y AeMoKpaTUYHOMY cycninbeTBi» (M. 120).

Cyn CnpasegnueocTti €C y cnpasi «Stichting Greenpeace Nederland and PAN Europe v Commission» [37], nocta
HoBMB, Wo PernameHT (EC) 1367/2006 npo 3acTocyBaHHA nonoxeHb OpXyCbKOI KOHBEHLLT NPO AOCTYN A0
iHdbopmaLii [38] BcTaHOBMOE NPaBOBY NPE3yMNL;it0, LLIO BULLUIA CYCNifbHUIA iHTEPEeC y PO3KPUTTI iHdbopMaLil icHye
TOAi, KONK 3anuTyBaHa iHbopMmaLlis CTOCYETLCS BUKMAIB Y HA BKOMULWHE cepeposuile. BignosigHo, Cya
NMOCTaHOBMB, L0 YCTaHOBA 3000B’A3aHa po3KpmBaTh LOKYMEHTH, LLO CTOCYIOTb CA BUKWAIB Y HABKONULLHE
cepefoByLLe, HaBiTb AKLLO Take Po3KpUTTS iHPopMaLlii MoXe nigipBaTh «3axXMCT KOMEPLNHKX iHTepeciB NeBHOI
dis3nyHoi abo topuanyHOT 0cobu, BKIHOYAOUM iHTENEKTYarnbHY BrACHICTb L€l 0cobK, B Mexax 3Ha4YeH Hs MepLUoro
absauy cT. 4 (2) PernameHTty

Ne 1049/2001 [39]. OTxe, [OTpMMaHHA HeobxigHoro 6anaHcy Mixk cycninbHUMK (Ny6NiYHMMK) Ta NpUBaTHUMM
iHTepecamu € BaXXNMBOK BMMOTO0 AeMOKPaTUYHOrO CyCninbCTBa Ta CKNagoBO NPUHLIMIY BEPXOBEHCTBA Npaga,
wo niaTBepaxyeTtbcs BucHoska My ECIJT ta Cyny CnpasegnusocTi €C.

BopgHouac aHaniz KAC YkpaiHu, nae nigctasu Anst BACHOBKY MPO T€, L0 MOro MOSIOXEHHS HE MICTATb Takoro
KpUTEPItO OLHIOBaHHSA agMiHICTpaTUBHUMK Cy JaMW MPaBOMIPHOCTI pilleHHs, aii abo 6e3aisnbHoCTi cyb’ekTa
BNagHMX NOBHOBaXEHb, SIK 4OTPMMaHHSA HeobxigHoro 6anaHcy Mixk cycninbHUMm (Ny6nivyHM My) Ta npuBaTHUMM
iHTepecamu. Kpim Toro, y KAC YkpaiHu MICTUTbCA MOHATTSA «CNpaBa, Lo CTaHOBUTb 3HAYHWUI CyC NiflbHUN iHTepec,
NpoTe He YTOYHS €TbCH, 3a SKMX YMOB CrpaBa BBaXaETbCHA TaKOH0, a Lie YCKNaAHIE MOXIMBICTb YHi(hikoBaHOMO
NpaBO3aCTOCYBaHHS CyAamMM LibOro MOHATTS.

Y TOW Xe 4ac BignoBigHi 3acagn yHopmMoBaHi y 4. 3 ¢T. 2 Ta c1. 11 UINK Ykpainum [40]: Cyg Bu3Havae B mexax,
BCTaHOBMNEHMX uum Kogekcom, NopsiAoK 34iMCHEHHST NPOBaAXXEHHS y Cnpasi Big NOBIAHO 40 NpuHUMNY
NpPONOpPLINHOCTI, BpaxoByuM, 30KpeMa: 3aBOaHHS LU BiNlbHOrO Cy04YMHCTBA, 3abe3neyeHHs po3yMHoro 6anaHcy
MiXK MPUBATHUMM 1 NYGRiYHUMK iHTEpecammn. AHanNOriYHI MONMOXEHHA MICTATLCS TakoX y 4. 3 cT. 2 Ta cT. 15 [TIK
Ykpainu [41].
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3 mMeTo10 ygockoHarneHHst nonoxeHb KAC YkpaiHu MOXIMBO BpaxyBaTu 4OC Bi AesIKMX 3apyOikHMX KpaiH.
Hanpuknag, AgmMiHicTpaTMBHUIA NpoLeaypHo-npoLecyansHuin kogeke Pecny6niku KasaxctaH Big 29 yepsHs 2020 p.
Ne 350-VI [42] Bu3Hauae, WO 3aBAaHHAMN afMiHICTPATUBHUX Npoueayp €:

* MOBHa peanisauia nybniyHnx npas, cBo60A Ta iHTepeciB i3nYHMX | OpU UYHUX OCID; * AoCArHeHHs GanaHcy
npuBaT HUX | POMaACBKMX IHTEPECIB y My6iy HO-NPaBOBKX BiQHOCUMHAX; * 3a0e3neyYeHHst e(peKTUBHOIO i MPO30pPOro
[AEPXaBHOro ynpasniHHSA, B TOMY YMCHi 3@ AOMNOMOrO y4acTi 0Cib B Npu WHATTI yNpaBniHCbKMX PilLeHb;

* 3MiLHEHHS 3aKOHHOCTI B My6niv Ho-npaBoBin cdepi (cT. 5). Kpim Toro, BignosigHo go c1. 10 uboro Koaekcy npu
3[4iICHEHHI agMiHICTpaTUBHOIO po3cyay aAMiHICTPaTMBHUI OpraH, nocagoBa ocoba 3abesneyyloTb cnpaBennmeui
BanaHc iHTepeciB y4ac HUKa aAMiHICTpaTMBHOI MpoLeaypu i CycninbCTBa; aAMiHICTPaTUBHUIA aKT, aaAMiHICTpaTMBHI
4ii (6e3pianbHICTb) NOBMHHI BYTU NponopuiiHuMK, TOOTO BYTU NpK AAaTHUMM | HEOBXIAHUMW; aaMiHICTPa TUBHUIA akT,
agMiHicTpaTuBHI 4il (6e3gianbHICTb) BBaXaroTbCsl NPONOPLIiNHMMK, SKLWO cycninbHe 6naro, oTpumaHe B pe 3ynbTari
obMexeHb npa., cBOOOS, i 3@ KOHHMX IHTEPECIB y4YacHWKa aAMiHICTPaTMBHOI Npoueaypu, GinbLue Hix WwKoay,
3anoAigHy LUmMMu obMexeHHIMMN.

AIOMiHiCTpaTUBHUIA NpoLieayp HO-MpoLuecyanbHuin kogekc Pecnybnikn KasaxctaH Takox anentoe 40 NOHATTA
«CYCMiNbHi iHTEpecK» y MOMOXEHHSX, L0 BM3HaYaloTb NiACTaBW ANs nepernsgy cnpasun y kacauiiHoMy MOPSAKY.
3okpe ma, 3rigHo cT. 169 uyboro Kogekcy Takm My nigcraBamu €:

1) BUNaZKM, KOS BUKOHAHHS NP -

MNHATOT NOCTAHOBMW MOXE MPU3BECTU A0 TSKKMX HE3BOPOTHMX HACMiAKIB AN XUTTSA, 340pOB’s ntofen abo Anst eKoHo
Miku | 6e3nekn Pecny6niku;

2) BUNagku, KOnm npumH—aTa nocra -
HOBa MopyLUuye npaea, cBOOOAM i 3aKOHHI iIHTEPEeCK HEBM3HAYEHOro Kora ocib uum iHWi Ny6niyHi iHTepecy;
3) BUNagku, KOnm npumHATa nocra -

HOBa MOpPYLUYyE OOHAKOBICTb Y TIiyMayeHHi Ta 3acToCyBaHHi cyaamu Hopm npaea (cT. 169). Omxe, gouinbHO
PO3IASHYTU MOXNMBICTb AONOBHEHHS Y. 2 cT. 2 KAC Ykpai -

HW MONOXEHHAMM NPO Te, Lo, OLIHIO 04X NPABOMIPHICTb pilLeHHs, gii Y 6e3gisnbHocCTi cyb’ekTa BnagHnx
NMOBHOBa)eHb, CyA NepeBipsie, Y NPUNHATO Take PiLLEHHS 3 ypaxyBaHHSAM cycrifnb Horo (my6bnivyHoro) iHTepecy Ta
4Y JO TPUMAHO MPU LibOMY HeObXiAHOro 6a naHcy MK cycnifibHUMKM (NyGniYHUMK) Ta NpuBaTHUMU iHTEpecamu, a
Takox AonoBHeHHs gesknx ctaten KAC Ykpa iHM HOBUMU NOMOXEHHSAMN 3 METOK YTOYHEHHS TOrO, sika cnpasa
MO>Xe BBa XaTUCS Takok, WO CTAHOBUTb 3HAYHWUI CYCNiNbHUM iHTEpeC.

BucHoBku. NpoBegeHe y Uin cTaTTi

[OCHiMKEeHHs Aae MiacTaBu 3po6UTM Ha CTYMHI BUCHOBKM.

1. Y npaktuui €CIJ1 cycninbHi (ny -

OniyHi) iHTEpecK 3ragyoTbesl, SIK MPaBuo, Y 3B’s13Ky 3 HEOOXiAHICTIO BU3HAYEH HS TOrO, Yn Byno BTpyYaHHS
Aepxasu y npaBa ocobv NponopLinHMm Ta 4m 6yno 4OTpMMaHO Npu LbOMY HeobXxiaHOro 6anaHcy Mix CcycninbHUMM
(ny6niyHMMK) Ta NpmBaTHUMU iHTepecamMu. 3a HasiB HOCTi OBCTaBUH BTPYYaHHS AepXKaBy LUNSXOM BXUTTS NEBHUX
3axo0piB, MOB’A3aHUX i3 3aXMCTOM CyCNinbHOro (ny G6riYHOro) iHTepecy, Taki Aii He MOXYTb PO3LiHIOBATUCH SK
CBaBIMbHUIA BIACTYN Bif, MPUHLIMMY HANEXHOro YPSAYBaHHS, BTPYYaHHS B NEriTUMHI O4dikyBaHHS ocobu abo
ouiHoBaTMcA/kBanidikyBaTUCA K NOPYLUEHHSA NpaBa Ha MYPHE BOMO AiHHA MaiHOM B acrnekTi cT. 1 Meploro
npoTokony Ao KoHBeHL,i, AKLWO Taki 3a Xo4u € NponopuiitHuMKn, HeobXxigHMMK 4ns 36epexeHHst banaHcy Mix
3axX1CTOM

cycninbHOoro (my6nivyHoro) Ta NpuBaT HOro iHTepecy. Pa3om 3 TMM, BTPyYaHHS y NPaBo BACHOCTI, HABiTb SIKLLO BOHO
30iMCHIOETLCS 3riQHO i3 3aKOHOM i 3 Ne MTUMHOK MeTot, Byae po3rnagatuca sk nopyLueHHs ct. 1 MNeploro
npoTtokony Ao KoHBeHLUii, AKkWwo He Byae BCTaHOBNEHWI cnpaBeanuemin 6anaHc (NponopLin HiCTb) MixX iHTepecamm
CyCninbCTBa, NO B A3aHNMM 3 LIUM BTPYYaHHAM, 1 iHTEp ecaMmn ocobu, sika 3a3Hae BTPyYaHHs B i MpaBo BracHOCTI,
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a TakoX SAKLLO 0coba, fka 3a3Hana BTpy4aHHs Yy CBili NpyMBaT HUN iHTepec, He OTpUMae cnpaBensIMBOi KoOMIeHcauii
3a HaHeCeHy i WwKoay.

2. loTpumaHHA HeobXxigHoro (cnpa -

BeAnvBoro) 6anaHcy Mk cycninbHUMK (NyGrivyHMMK) Ta NpUBaTHUMK iHTepecamn (NPUHLMNY NPONOPLINHOCTI) €
BaXXMVBOK BUMOTOK rPOMaAsHCbKOrO Cy CNifbCTBa, 4EMOKPaTUYHOI, CoLianbHOI Ta NMpaBoOBOi AepxaBu Ta
CKIalOBOIO MPUHLMMY BEPXOBEHCTBa npasa. Kputepismu 0oTpuMaHHst Takoro 6anaHcy €: 1) BTpy 4YaHHs cyb’ekTa
BMagHWX NOBHOBaXeHb y NpuBaTHe NpaBo 0cobu € BUNpaBaaHUM NuvLIe 3a YMOBU, KONU Lie € Haa3BMYam HO
HeoOXigHUM NS 3axmcTy cycninbHuX (MyOnivyHMX) iIHTEpeciB; 2) MOXNUBICTb Cy0’eKTiB BNagHNX NOBHOBAXXEHb
3MiHOBaTK abo BiAKIMKATX OKpeMi BNacHi ag MiHICTpaTUBHI piLLeHHS JOMYCKAETbCS NuLLE B iHTepecax CycninbCTBea,
AKLWO ue HeobXiaHo, ane 3 ypaxyBaHHAM npasa Ta iHTepeciB NpuBaTHMX OCi0; 3) HasiBHICTb 060B’s13KOBOIT Ta
crnpaBenvBOi KOMMeHca-

Lii ocobi y pasi BTpyyaHHs B ii npMBaTHe NpaBo, L0 BUKMMKAHE CYCMiNIbHOW HeobXiaHICTto; 4) 000B’A3KOBICTb
OOTPUMaHHSI PO3YMHOrO CNiBBiAHOLIEHHS (Nponop LiNHICTb) Mibk METOI0, AOCATHEHHSA siKOi nepeabayaeTbesa ons
3axmMCTy cycninbHoro (Ny6niyHoro) iHTepecy, Ta 3acobamu, siki BAKOPUCTOBYIOTLCSA AN i JOCATHEHHS.

3. 3 MeTol0 YAOCKOHaneHHs norso -

xeHb KAC YkpaiHu B acnekTi 3abesne YeHHs JOTPMMaHHs cnpasegnmeoro 6a naHcy Mixk cycninbHuMu (myonivHumm)
Ta NnpyMBaTHMMM iHTEpecamMu y Aisnb HOCTi Cy0’eKTiB BNagHWX NOBHOBaXEHb

OOUINBHO PO3ITISAHYTU MOXMBICTb A0 NOBHEHHS Y. 2 cT. 2 KAC YkpaiHu Nomno XeHHAMU Npo Te, Lo, OLiHIoHYM
NPaBOMIpPHICTb pilleHHs, il Ym 6e3gisnbHocTi cy6’ekTa BnagHMX NOBHOBAaXEHb, Cy NEPEBIPSIE, YN MPUNHATO Take
piLleHHSs 3 ypaxyBaHHAM cycninbHoro (My6niyHo ro) iHTepecy Ta uv 4OTPMMAaHO Npu LibOMy HeobxigHoro 6anaHcy
MiX cycninbHUMK (MyBRivYHMMKM) Ta NPUBATHUMM iHTEpPecaMu, a TakoX A0NOBHEHHS cT. 257 (Cnpa Bu, Wwo
po3rnsagaTbes 3a NpasuiamMmmn CrnpoLLEHOro NO30BHOMO NpoBamkeHHs) Ta cT. 328 (MNpaBo Ha kacauinHe ockap
xeHHs1) KAC YkpaiHn BU3HAYeHHAM Mo HATTS cycninbHoro (nybniyHoro) iHTepecy Ta/abo o3Hak (KpuTepiis
BU3HAYEHHS1) CNpaB, siki MOXYTb BBaXaTUCHA TaKMMU, LLLO CTAHOBMSATL 3HAYHWUIA CyCninbHUIA (MyOnivYHUi) iHTepec.
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